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The respondents were represented by Honorable Michael E. Ryburn, Attorney
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STATEMENT OF THE CASE

On June 1, 2011, the above captioned claim came on for a hearing in

Texarkana, Arkansas.  A prehearing conference was conducted in this matter

on March 29, 2011, and a Prehearing Order was filed on that same date.  A

copy of the Prehearing Order was marked as Commission Exhibit 1, and

made a part of the record herein without objection, subject to any

modifications made at the full hearing.  

The parties stipulated to the following at the June 1, 2011, full hearing:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.
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2) The employee-employer-carrier relationship existed at all

relevant times, including September 22, 2010.

3) All issues involving average weekly wage and comp rates are

reserved.

4) Should claimant be awarded temporary total disability benefits,

respondents would be entitled to an offset for an unemployment

benefits claimant received during the same period in which

claimant was entitled to the temporary total disability benefits.

5) Had Ms. Brenda Tinkes testified, her testimony would have been

that the respondent employer did not receive notice of the

claimant’s alleged compensable injury in this case until

October 3, 2010.  The claimant agrees to waive right of cross

examination of Ms. Tinkes.

At the full hearing, the parties agreed the following issues would be

presented for determination:

1) Whether the claimant sustained a compensable left knee injury

by specific incident on September 22, 2010.

2) If compensabi lity is overcome, whether claimant is entitled to

temporary total disability benefits from December 2, 2010,

through March 23, 2011, all associated medical benefits, and

attorney’s fees.

3) Notice defense.

At the full hearing, the claimant contended that he sustained a

compensable injury to his left knee on September 22, 2010.  The claimant

contended entitlement to temporary total disability benefits from December 2,

2010, through March 23, 2011, all associated medical treatment, and

attorney’s fees.  The claimant contends with regard to attorney’s fees that if



EDWARD KRZAN - G010147 -3-

temporary total disability benefits are awarded, respondents would still be

responsible for paying the full attorney’s fees even though they would be

entitled to an offset for the unemployment based upon the Cleek case, and

therefore attorney’s fees should be paid on the full gross amount before the

offset.  The claimant contends that he gave the respondents notice of his

compensable left knee injury on the date of its occurrence, September 22,

2010.  

Respondents contended at the full hearing that the claimant was not

injured due to an accident at work, that he was merely walking when his knee

popped, and that he did not report any incident until October 3, 2010, which

is after he had an MRI that showed he needed surgery, and that claimant

continued to work for the respondent employer until December 2, 2010.

Respondents affirmatively raised the notice defense and that the respondents

received no notice of injury until October 3, 2010.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe his

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:
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1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are

reasonable and are hereby accepted as fact.

3) The claimant has proven by a preponderance of the evidence

that he sustained a compensable injury to his left knee on

September 22, 2010, by specific incident.

4) The claimant has proven by a preponderance of the evidence

that all medical treatment contained in the record herein

concerning the claimant’s left knee has been reasonable,

necessary, and related to the claimant’s compensable injury.

Therefore, respondents are responsible for all medical treatment

associated with the claimant’s left knee contained in the record

herein pursuant to Commission Rule 30.

5) The claimant has proven by a preponderance of the evidence

that he remained within his healing period and had not returned

to work for the period December 2, 2010, through March 23,

2011.  Therefore, the claimant has proven by a preponderance

of the evidence that he is entitled to temporary total disability

benefits from December 2, 2010, through March 23, 2011, plus

the maximum statutory attorney’s fees.

6) The preponderance of the evidence shows the claimant gave

notice to the employer of his compensable left knee injury on

September 22, 2010. 

DISCUSSION

The claimant was a truck driver for the respondent employer on

September 22, 2010.  On September 22, 2010, the claimant was driving a

tractor/dump trailer to pick up a load of rock at the Marriott Rock Quarry in

W ickes, Arkansas.  The claimant testified as follows regarding the incident

which caused his left knee injury on September 22, 2010:



EDWARD KRZAN - G010147 -5-

Q Tell us approximately what time was it that you’re saying

that you got hurt.

A Approximately 8:00 in the morning.

Q Explain to us, if you would, what happened and how you’re

saying the injury occurred.

A After I got loaded, I scaled out.  I was over weight, so I

went back and I dumped it off, I got out of the truck, got down,

turned and I heard a pop, and I was going back to check the end

of the trailer to make sure the tailgate was closed, because I had

to go scale out again.

Q A minute ago  when you were using this terminology that

you would go back and dump because you were overloaded, did

you mean you were getting out of the truck to do that or were you

just inside the truck backing up yourself?

A I was in the truck backing up myself, and after I dumped it

and put the bed back down, then I would go back and check the

tailgate and make sure it was closed, there was no rock hanging

out.

Q All right.  So you stepped out of the truck, as I understand

it.

A Stepped out of the truck, and as I turned to go back, I

twisted and heard a pop, and I walked gingerly on my left leg,

because that’s the one that popped, and it hurt but I went back

and I looked and I had a rock sticking out.

(T. pp. 16-17, lines 17-25 & 1-19)

After feeling the pop in his left knee, the claimant testified that his left

knee started to swell and that he had pain in his left leg.  The claimant testified

that immediately after the pop he wasn’t sure that it was very serious and he

continued to complete his delivery.  The claimant testified that when he was
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finally able to dump his load he went back to his employer’s “yard” and his left

leg had become very painful and that he could barely walk.  The claimant

testified that he then went and reported the incident to Mr. John Tackett, the

owner of Red River Sand & Gravel, Inc.  (T. pp. 19-20, lines 22-25 & 1-5)  The

claimant testified that he explained to Mr. Tackett he could not drive the truck

anymore that day due to safety reasons but that Mr. Tackett gave him no

verbal response or any paperwork to fil l out reporting the accident.

The claimant testified that after leaving work on September 22, 2010,

he went home to treat his leg himself by keeping it elevated and iced;

however, the claimant testified that as the day progressed around 4:00 or

4:30 p.m. in the afternoon he ultimately had to go to Health Care Express for

treatment for his left knee.  The medical records found at pages 2-5 of

Claimant’s Exhibit 1 show that the claimant reported to Health Care Express

on September 22, 2010, and the report said “states he got down out of his

truck and  started walking and then he heard a pop and felt sharp pain in his

L knee.”  (Cl. Ex. 1, p. 2)  The medical records from Health Care Express on

September 22, 2010, confirm “knee swelling” and the claimant was given a

knee immobilizer and arranged for MRI of the left knee for September 27,

2010.  (Cl. Ex. 1, p. 3)  The medical records show that on September 27,

2010, an MRI of the left knee was conducted and found: “1) Complete tear of

the quadriceps tendon is noted from its insertion on the patella with retraction
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and laxity to the distal tendon.  Associated hemorrhage and knee joint effusion

is  present.  2) A large horizontal tear is present on the posterior horn of the

medial meniscus.”  (Cl. Ex. 1, p. 5)  On September 30, 2010, Dr. Norris Knight

reviewed the claimant’s MRI and recommended “arthroscopy recontouring of

the medial meniscus following by quadriceps repair and a Bledsoe brace.”

(Cl. Ex. 1, p. 6)

The claimant testified he was not able to receive the recommended

treatment from Dr. Knight due to financial concerns and controversion of his

claim.  The claimant testified he continued working for the respondent

employer through December 2, 2010, when he was terminated.  The claimant

contends that he sustained a compensable left knee injury on September 22,

2010, and is entitled to all associated medical care, attorney’s fees, and

temporary total disability benefits from December 2, 2010, through March 23,

2011.

Respondents argue the claimant did not sustain a compensable left

knee injury on September 22, 2010, and argue that no notice was provided to

the respondent employer until October 3, 2010.

ADJUDICATION

The claimant has contended he sustained a compensable injury as the

result of a specific incident.  For the claimant to establish a compensable
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injury as the result of a specific incident which is identifiable by time and place

of occurrence, the following requirements of Ark. Code Ann. § 11-9-1024(A)(i),

must be established:

1) proof by a preponderance of the evidence of an injury

arising out of and in the course of employment;

2) proof by a preponderance of the evidence that the injury

caused internal or external physical harm to the body

which required medical services or resulted in disability or

death;

3) medical evidence supported by objective medical

findings, as defined in Ark. Code Ann. § 11-9-102 (16),

establishing the injury;

4) proof by a preponderance of the evidence that the injury

was caused by a specific incident and is identifiable by

time and place of occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged,  he fails

to establish the compensability of the claim and compensation must be

denied.  Mickel v. Engineered Specialty Plastics, 567 Ark. App. 126, 938

S.W .2d, 876 (1997).

This claim turns largely upon the claimant’s credibility, and it must be

noted that I found the claimant to be a credible witness.  The claimant credibly

testified he sustained his knee injury on September 22, 2010, while

performing his employment duties.  The medical evidence contained in the

record herein also corroborates the claimant’s testimony of sustaining a knee
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injury on September 22, 2010.  The medical record from Health Care Express

found at Claimant’s Exhibit 1, page 2, specifically states that the claimant

“comes in today for a knee pain-left.”  The medical records also backs up the

claimant’s testimony in that it states “he got down out of his truck and started

walking and then he heard a pop and felt a sharp pain in his L knee.”  (Cl. Ex.

1, p. 2)  The medical records from Health Care Express also clearly show

objective medical findings of injury regarding the claimant’s left knee.  The

medical records from Health Care Express show that the claimant had “knee

swelling.”  (Cl. Ex. 1, p. 3)  Further, the MRI of the claimant’s left knee taken

by Advanced Imaging of Texarkana on September 27, 2010, shows

“Complete tear of the quadriceps tendon” and “A large horizontal tear is

present of the posterior horn of the medial meniscus.”  (Cl. Ex. 1, p. 5)  Based

on all the credible evidence  now before the Commission, I find that the

claimant has proven all the elements of compensability as listed above by a

preponderance of the evidence and therefore find that the claimant sustained

a compensable left knee injury by specific incident on September 22, 2010.

Arkansas Code Annotated § 11-9-508 states that employers must

provide all medical treatment that is reasonably necessary for the treatment

of a compensable injury.  W hat constitutes reasonable and necessary

treatment of the statute is a question of fact for the Commission.  Gansky v.

Hi-Tech Eng'g, 325 Ark. 163, 924 S.W.2d 790 (1996).  In the case at hand, I



EDWARD KRZAN - G010147 -10-

find that all medical treatment conducted on the claimant’s left knee contained

in the record herein is reasonable, necessary, and related to the claimant’s

September 22, 2010, compensable left knee injury and is therefore the

responsibility of the respondents pursuant to Commission Rule 99.30.  It must

also be noted the treatment recommended by Dr. Knight in his September 30,

2010, report has not been completed due to the respondents’ controversion

and I specifically find the additional treatment would be reasonably necessary

and related to the claimant’s compensable left knee injury.

The claimant contends entitlement to temporary total disability benefits

from December 2, 2010, through March 23, 2011.  The claimant is entitled to

temporary total disability benefits for his scheduled injury during his healing

period or until he returns to work.  Ark. Code Ann. § 11-9-521(a); Wheeler

Const. Co. v. Armstrong, 73 Ark. App. 146, 41 S.W .3d 821 (2001).  The

healing period ends when the underlying condition causing the disability has

become stable and nothing further in the way of treatment will improve that

condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582

(1982).  The evidence clearly shows there is treatment that will improve the

claimant’s condition as recommended by Dr. Knight in his September 30,

2010, medical report.  However, due to claimant’s financial condition and the

respondents’ controversion, the medical treatment recommended by Dr.

Knight was never completed.  Therefore, I find that the claimant was still



EDWARD KRZAN - G010147 -11-

within his  healing period during the period between December 2, 2010,

through March 23, 2011.  It is also uncontroverted that the claimant did not

work between December 2, 2010, and March 23, 2011, and therefore I find the

claimant has proven by a preponderance of the evidence that he is entitled to

temporary total disability benefits for his compensable left knee injury for the

period of December 2, 2010, through March 23, 2011.  

The respondents have affirmatively raised the notice defense and

contend they were given no notice of the claimant’s left knee injury until

October 3, 2010.  As stated above, I found the claimant to be a highly credible

witness, and the claimant testified as follows regarding his first report of injury:

Q So you took the load, went to a dump site, dumped your

load?

A Right.

Q And then came back to the . . . .

A To the yard.

Q To the yard, okay.  So when you got back to the yard, how

was  your leg doing at that time?

A Very painful and when I got out of the truck, I could barely

walk on it.

Q Were you limping?

A Yes, sir.

Q Did you report to anybody at that time what had

happened?
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A Yes, I did.

Q Who did you report to?

A John Tackett.

Q Who is John Tackett?

A The owner of TTC.

Q The owner of Red River . . . . .

A Red River.

(T. pp. 19-20, lines 11-25 & 1-5)

The claimant’s credible testimony of sustaining a left knee injury on

September 22, 2010, is further backed up by the medical records found at

Claimant’s Exhibit 1, page 2, wherein it states “he got down out of his truck

and started walking and then he heard a pop and felt sharp pain in his L

knee.”   (Cl. Ex. 1, p. 2)  Clearly, from the beginning on September 22, 2010,

the claimant has been consistent in his statements to medical providers and

in his testimony at the full hearing that he sustained his left knee injury on

September 22, 2010, while performing employment services.  Arkansas Code

Annotated § 11-9-701 provides:  

(a)(1) Unless an injury either renders the employee either

physically or mentally unable to do so, or is made known to the

employer immediately after it occurs, the employee shall report

the injury to the employer on a form prescribed or approved by

the Workers’ Compensation Commission and to a person or at

a place specified by the employer, and the employer shall not be

responsible for disability, medical, or other benefits prior to
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receipt of the employee’s report of injury.

Arkansas Code Annotated § 11-9-701 goes on to say “(b)(1) Failure to give

the notice shall not bar any claim:  (A) If the employer had knowledge of the

injury or death.”  In the case at  hand the claimant has credibly testified he

gave notice to Mr. John Tackett, the owner of Red River.  It is true that a

claimant’s testimony is never considered uncontroverted; however, the only

other evidence before the Commission is the stipulated testimony of Ms.

Tinkes wherein she would have testified that she received notice on

October 3, 2010.  However, Ms. Tinkes’ testimony does not in anyway

challenge the credible testimony of the claimant with regard to his

conversations with Mr. Tackett.  Therefore, I find that the only credible

evidence now before the Commission is that the claimant gave notice to the

employer, Mr. John Tackett, on September 22, 2010, and therefore, the

respondents notice defense must fail.

AWARD

The respondents are hereby directed and ordered to pay benefits and

attorney’s fees in accordance with the findings of fact and conclusions of law

set forth herein.  All accrued sums shall be paid in a lump sum without

discount, and this award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809.
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IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


