
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F908857

DEBORAH KOESTER, EMPLOYEE CLAIMANT

O’REILLY AUTOMOTIVE, INC.,
EMPLOYER RESPONDENT

HARTFORD INSURANCE COMPANY 
C/O GALLAGHER-BASSETT SERVICES,
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OPINION FILED MAY 24, 2011

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by HONORABLE GARY DAVIS,
Attorney at Law, Little Rock, Arkansas.

The respondent was represented by HONORABLE CURTIS L.
NEBBEN, Attorney at Law, Fayetteville, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

April 12, 2011, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on February 7, 2011.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. The employer/employee relationship existed on or
about April 14, 2009.

2. Claimant was earning wages sufficient to entitle
her to a compensation rate of $353.00 per week for
temporary total disability and $265.00 per week
for permanent partial disability.

3. The respondents have controverted this claim in
its entirety.
 

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:
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Claimant:

1. Compensability of claimant’s shoulder injury
(rotator cuff tear) by specific incident on
April 14, 2009.

2. Medical treatment and related expenses.

3. Temporary total disability benefits for the period
of October 8, 2009, through January 6, 2010.

4. Permanent impairment.

5. Attorney’s fees.

6. All other issues are reserved.

Respondent:

1. Whether the claimant sustained a compensable
injury; her entitlement to benefits; and a
controverted attorney’s fees.

The record consists of two volumes: (1) the transcript

of the April 12, 2011, hearing and (2) a separate exhibit

binder.

DISCUSSION

The claimant was employed for a number of years on the

replenishment stocking team at O’Reilly’s auto parts

warehouse facility in North Little Rock.  (T. 9) The

claimant contends that she injured her right shoulder during

a lifting incident at work on April 14, 2009, and that as a

result of that injury, she required medical treatment

including surgery on October 16, 2009, sustained temporary

disability from working from October 8, 2009, through

January 6, 2010, and experienced a permanent impairment.
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Issue 1: Compensable Injury 

To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, as the claimant alleges, the

claimant must establish by a preponderance of the evidence:

(1) that an injury occurred arising out of and in the scope

of her employment; (2) that the injury caused internal or

external harm to the body which required medical services or

resulted in disability or death; (3) that the injury is

established by medical evidence supported by objective

findings, as defined in Ark. Code Ann. § 11-9-102(16); and

(4) that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d

876 (1997).  

In the present case, I find that the claimant has

established by a preponderance of the evidence each of the

four requirements necessary to establish that she sustained

a compensable shoulder injury.  

In this regard, the claimant described at the hearing

and reported to her employer on an injury report form on

April 14, 2009, an incident on that date where she lifted an

MPI (wheel hub) to put into a tub and felt a pain in her

right shoulder. (T. 33, Cl. Exh. 2) I note that the

claimant’s account of some degree of injury during that

incident is corroborated by the written statement on that
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form by a second individual named Bernice, who wrote that

she (Bernice) heard Debbie say “ouch.” (Cl. Exh. 2) I find

that the act of lifting a wheel hub is a “specific incident”

within any reasonable interpretation of that term as used in

Arkansas Code Annotated Section 11-9-102.  Since the

claimant was lifting the wheel hub as part of her job duties

on the replenishment stocking team, I also find that any

injury sustained as a result of that lifting incident arose

out of and in the course of the claimant’s employment.

I also find that the claimant has established by a

preponderance of the evidence that she has sustained

internal physical harm to her right shoulder and that a

right shoulder injury is established by medical evidence

supported by objective findings including both the findings

of an MRI performed on September 16, 2009, and the surgical

observations of Dr. Jason Stewart on October 16, 2009.  Both

the pre-surgical MRI and Dr. Stewart’s surgical report

identified a tear in the rotator cuff of the claimant’s

right shoulder, and Dr. Stewart performed a rotator cuff

repair and a subacromial decompression with acromioplasty.

(C. Exh. 1 p. 2-3, 6-7) 

The more difficult question in the present case is

whether the rotator cuff injury identified by MRI in

September and repaired by Dr. Stewart in October is related

to the lifting incident that the claimant reported at work

in April.
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However, Dr. Stewart’s written opinion prepared on

October 4, 2010, is the only expert opinion on the causation

issue offered into evidence by either party.  Dr. Stewart

wrote:

Do I believe within a reasonable degree of medical
certainty that Ms. Koester’s rotator cuff tear for
which surgery was performed is probably related to the
April 16, 2009, work accident that she described? 
Answer: Yes  (C. Exh. 1 p. 15)
    
The Commission has the duty to resolve conflicting

medical evidence, including medical testimony.  Maverick

Transportation v. Buzzard, 69 Ark. App. 128 (2000).  The

Commission may review the basis for a doctor’s opinion in

determining its weight and credibility.  Id.  When medical

opinions conflict, the Commission may resolve the conflict

based on the record as a whole and reach the result

consistent with reason, justice, and common sense. 

Barksdale Lumber v. McAnally, 262 Ark. 379, 557 S.W.2d 868

(1977).  A physician’s special qualifications and whether a

physician rendering an opinion ever actually examined the

claimant are factors to consider to determining weight and

credibility.  Id.

As indicated above, in the present case there is no

conflict in medical opinions because only one physician’s

opinion has been offered into evidence.  I note that,

according to his letterhead, Dr. Stewart has the

qualifications of an orthopedic surgeon, and I note that Dr.

Stewart actually examined the claimant and had the
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opportunity to physically observe and repair the damage in

the claimant’s shoulder before rendering his opinion on

causation.  Under these circumstances, I conclude that Dr.

Stewart’s opinion should be entitled to great weight on the

causation issue unless Dr. Stewart’s opinion is based on a

mistake of material fact.

Here, Dr. Stewart’s October 4, 2010, opinion letter

does not provide the details of the work accident that Ms.

Koester previously described to Dr. Stewart.  However, Dr.

Stewart’s first report of October 12, 2009, contains the

following relevant history:

This is a 58-year-old female with right shoulder pain
of several months duration.  She hurt it several months
ago lifting and pulling a car part off of a shelf at
work.  She did not initially realize the severity of
the injury.  She only worked for another couple of
weeks and then underwent foot surgery and was off for a
prolonged period of time.  While she was off for the
foot surgery she was taking narcotics but did not
really notice the shoulder discomfort, nor did she have
to do much with her shoulder during the recovery phase. 
So, workers’ comp has denied the claim for this being a
work-related injury.  She has had an MRI that Dr.
Daugherty ordered that showed abnormalities of both the
bone marrow and the rotator cuff, and she was sent here
for further evaluation and treatment.  She cannot sleep
on this arm.  She notices pain with moving the arm and
she has lost strength in the arm.  She has tried anti-
inflammatories with little relief.  She has not been
back to work to assess the arm and its function during
her job related duties.  (C. Exh. 1 p. 4) 

In assessing the accuracy of Dr. Stewart’s history of

the accident involving “lifting and pulling a car part off

of a shelf at work,” I note that the claimant gave four

written descriptions of her own in 2009 of how the accident
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occurred.  The first description of the accident is

contained in the O’Reilly’s injury report that the claimant

completed on April 14, 2009, and states “Lifted MPI 515020

to put in tote felt pain in Rt shoulder.” (C. Exh. 2 p. 1)

The claimant’s second and third written descriptions of the

incident are contained in a subsequent injury report of the

same April incident that she filled out on September 29,

2009.  These second two descriptions were: (1) “Lifted MPB

part in tote felt pain in right shoulder” and (2) “Took MPB

part off shelf when I lifted part to put in tote felt a pain

in rt shoulder.”  (C. Exh. 2 p. 1) The fourth description

was prepared four days earlier on September 25, 2009, and

states:

On April 14, 09 I picked up an MPB part.  When I went
to put part in a tote I felt a pain in my right
shoulder.  All though [sic] it hurt a little after
words [sic] I thought it was ok. I had surgery on my
foot May 11, 09 and was off work for 3 months.  During
this time I did not have any problems.  I returned to
work Aug 8, 09. A couple of weeks later I started
having some pain in my shoulder.  I went to my Dr. Aug
18, 09 thinging [sic] I had arthritis.  The Dr. sent me
to have a MRI. When I received the results they said I
had a tear in my rotator cuff.  The only injury I have
had to my shoulder was in Apr. and did not know if
Workers Comp would cover since it has been 4 months
since the injury.  (Resp. Exh. 2)   

In comparing the claimant’s hearing testimony to (1)

her four written descriptions in 2009 of the April lifting

incident, and to (2) the written description of the incident

and subsequent events contained in Dr. Stewart’s October 12,

2009, report, I find that the claimant has adequately
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described the April incident and her subsequent course of

symptoms to Dr. Stewart such that his opinion on causation

prepared on October 4, 2010, is not based on any mistake of

material fact.

In concluding that Dr. Stewart’s opinion is not based

on any mistake of material fact, I have considered the

evidence presented by the respondent that the claimant has

alternatively at times attributed her shoulder problem that

developed in 2009 to either arthritis or to her having

bowled at the company bowling party in December of 2008. 

However, whereas the medical records indicate that the

claimant has previously been treated for arthritis in other

joints, and might understandably have at some point tried to

correlate her shoulder pain to her arthritic-type symptoms

from other joints, the claimant’s relevant medical reports

from 2009 do not indicate that her shoulder condition is

simply a degenerative arthritic abnormality.  Instead the

MRI indicates the presence of a rotator cuff tear which Dr.

Stewart has opined is causally related to the incident at

work that occurred in April of 2009.  Neither Dr. Stewart or

any other physician has attributed the claimant’s shoulder

injury to arthritis.

The respondents also presented credible testimony from

co-workers indicating that, while on a smoke break on one

occasion in 2009 after returning from foot surgery, the

claimant attributed her shoulder pain to bowling at the
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Christmas bowling party.  However, as with the claimant’s

arthritis theory, I note that there is not a single medical

record, other documentary evidence, or any witness testimony

in the record indicating that the claimant ever reported or

experienced any degree of shoulder pain either at the

company bowling party or at any time after the bowling party

prior to the lifting incident at work in April where she was

overheard to say “ouch.”  

Furthermore, the claimant’s voluminous medical records

in evidence contain no indication that the claimant has any

previous experience with either a rotator cuff tear or with

any other type of shoulder abnormality for which she had

ever received medical attention before she spoke with a

physical therapist about her right arm in August of 2009.  

For her part, the claimant testified that she did not

get hurt at the Christmas bowling party. (T. 131) In

addition, neither attorney questioned the claimant at the

hearing about her conversation with a co-worker on smoke

break, and I therefore have no idea on what historical or

other basis that the claimant on one occasion on smoke break

attributed her shoulder pain to bowling at the bowling

party.   

In light of the lack of reference to shoulder arthritis

in the voluminous medical record, and the lack of any

documented shoulder symptoms at any point in the claimant’s

life prior to the reported lifting incident at work in April
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of 2009, I agree with the claimant’s attorney’s closing

argument at the hearing that the claimant’s comments

regarding arthritis and bowling were simply the uninformed

speculations of an individual with no medical training and

with no history of shoulder symptoms pre-dating the incident

at work on April 14, 2009.  I therefore accord greater

weight to Dr. Stewart’s 2010 opinion that the injury was

causally related to the April incident (an opinion which was

rendered long after taking a history, reviewing an MRI, and

making surgical findings) than the weight that I accord the

claimant’s much earlier statements that her shoulder

condition was due to arthritis or due to bowling at a party

the previous December.

Issue 2: Temporary Disability

Temporary total disability for unscheduled injuries is

that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  Arkansas State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become

stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).

In the present case, I find that the healing period for

the claimant’s compensable shoulder injury sustained on

April 14, 2009, ended on January 6, 2010.  I base this
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finding on Dr. Stewart’s report dated January 6, 2010,

wherein Dr. Stewart indicated that the claimant had been

released from physical therapy the previous week and was now

being released to return to work full duty and released from

care. (C. Exh. 1 p. 10)

I also find that the claimant has established by a

preponderance of the credible evidence that she was totally

unable to work from October 8, 2009, through January 6,

2010.  In this regard, the testimony of the claimant and of

Ms. Capo persuade me that the claimant took a fitness for

duty form to work on or about October 8, 2009.  However,

O’Reilly’s had no work available within the claimant’s

restrictions, and the claimant was then given the option of

either voluntary or involuntary termination. (T. 23, 26, 70,

71-72) Beginning with the date of her right shoulder surgery

on October 16, 2009, the claimant thereafter remained in a

post-surgical healing period until Dr. Stewart released her

to full duty on January 6, 2010.  

The evidence (1) that O’Reilly’s had no work available

within the claimant’s restrictions beginning on October 8,

2009, (2) that the claimant then entered a post-surgical

healing period on October 16, 2009, and (3) that Dr. 

Stewart did not release her to work again until January 6,

2010, persuades me that the claimant was temporarily totally

disabled from October 8, 2009, through January 6, 2010.  The

parties have reserved for future resolution the amount of
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credit against liability that the respondent is entitled to

under Arkansas Code Annotated Section 11-9-506 for

unemployment insurance benefits that the claimant may have

already received during her temporary disability. (T. 5)

Issue 3: Medical Benefits

 Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

In the present case, I find that all of the medical

treatment documented in pages 101 through 156 of

Respondent’s Exhibit Number 1 was reasonably necessary to

either treat or diagnose the claimant’s compensable shoulder

injury.  There has been no contention made and no credible

evidence presented indicating that Dr. Stewart’s course of

care was either excessive or inappropriate for the

claimant’s rotator cuff injury.  
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To the extent that any of the claimant’s treatment at

issue was paid for by group insurance, the parties have

reserved all issues relating to application of Arkansas Code

Annotated Section 11-9-411 to those payments. (T. 28)  

Issue 4: Permanent Anatomical Impairment

The Arkansas Courts have identified the various

requirements necessary to establish an entitlement to

benefits for a permanent anatomical impairment.

First, benefits for permanent impairment must be based

on an impairment rating using the AMA Guides to the

Evaluation of Permanent Impairment (4th ed. 1993).  The

Commission may review the Guides even if the Guides are not

in the record, and the Commission may determine its own

impairment rating under the Guides, rather than simply

assessing the validity of impairment ratings assigned by

doctors.  Avaya v. Bryant, 82 Ark. App. 273, 105 S.W.3d 811

(2003).

Second, benefits for permanent anatomical impairment

shall be awarded only if the claimant’s compensable injury

is the major cause of the impairment at issue.  Ark. Code

Ann. § 11-9-102(4)(F)(ii)(a).  The provisions of Ark. Code

Ann § 11-9-102(4)(F)(ii)(b) do not apply in determining a

claim for permanent anatomical impairment.  Michael v. Keep

& Teach, Inc., 87 Ark. App. 48, 185 S.W.3d 158 (2004). 

Major cause means more than 50% of the cause.  Ark. Code

Ann. § 11-9-102(14).
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Third, a determination of the existence and extent of

physical impairment must be supported by objective and

measurable physical findings.  Ark. Code Ann. § 11-9-

704(c)(1)(B).  “Objective findings” are defined as “those

findings which cannot come under the voluntary control of

the patient.”  Ark. Code Ann. § 11-9-102(16)(A)(i).  When

determining the permanent physical impairment, neither a

doctor nor the Commission may consider complaints of pain. 

For purposes of assigning impairment ratings to the spine,

straight-leg-raising tests and range-of-motion tests do not

qualify as objective findings.  Ark. Code Ann. § 11-9-

102(16)(A)(ii).  If the allegation of permanent physical

impairment is supported by objective and measurable

findings, then the Commission must also consider the

credibility of relevant subjective evidence as well in

assessing permanent impairment.  Singleton v. Pine Bluff, 97

Ark. App. 59, 244 S.W.3d 709 (2006).

At the start of the hearing, the claimant’s attorney

contended that the claimant is entitled to benefits for a 2%

permanent impairment rated to the whole body assigned by Dr.

Stewart on January 18, 2010. (R. Exh. 1 p. 156) However, in

reviewing Dr. Stewart’s rating, I note that Dr. Stewart gave

no indication that he used the Fourth Edition of the Guides,

and Dr. Stewart gave no indication by what process he
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1I do note that, pursuant to Table 3 on page 3/20 of
the Fourth Edition, a 4% rating to the upper extremity is
equivalent to a 2% rating to the whole person, so that I am
able to confirm Dr. Stewart’s calculations at least in this
regard.

determined a rating of 4% of the upper extremity equivalent

to 2% rated to the whole body.1

For my part, I note that Dr. Stewart did not perform

either a total shoulder resection arthroplasty or a distal

clavicle resection arthroplasty, and these are the only two

types of shoulder surgeries which are assigned a surgical

rating under Table 27 on page 3/60.  In addition, Dr.

Stewart earlier identified the absence of crepitus in the

claimant’s shoulder, so the claimant has likewise sustained

no rating identifiable under Table 19 on page 3/59.  Dr.

Stewart did on occasion record some range of motion data in

his reports.  However, Dr. Stewart specifically indicated

that his testing was based on active motion (rather than

passive motion).  Consequently, any rating assigned for

possible loss of active motion using either Figure 38 on

page 3/43, Figure 41 on page 3/44 and/or Figure 43 on page

3/45 would not be supported by objective and measurable

findings since active range of motion testing is considered

subjective, not objective. See Wilson v. Smurfit Stone

Container, 2009 Ark. App. 800, ___ S.W.3d ___ (2009).

Absent any post-surgical objective and measurable

findings in the record to support the existence of any type
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of impairment rating assignable under any of the applicable

provisions of the Fourth Edition of the Guides, I find that

the claimant has failed to establish that she is entitled to

benefits for a permanent anatomical impairment. 

 FINDINGS OF FACT AND CONCLUSIONS OF LAW

2. The employer/employee relationship existed on or
about April 14, 2009.

3. Claimant was earning wages sufficient to entitle
her to a compensation rate of $353.00 per week for
temporary total disability and $265.00 per week
for permanent partial disability.

4. The respondents have controverted this claim in
its entirety.

5. The claimant has established by a preponderance of
the evidence that she sustained a compensable
shoulder injury on April 14, 2009.

6. The claimant has established by a preponderance of
the evidence that all of the medical treatment
documented in pages 101 through 156 of
Respondents’ Exhibit 1 was reasonably necessary to
either treat or diagnose her compensable shoulder
injury.

7. The claimant has established by a preponderance of
the evidence that she was temporarily totally
disabled for the period from October 8, 2009,
through January 6, 2010.

8. The preponderance of the evidence establishes that
the claimant has sustained no compensable
permanent anatomical impairment as a result of her
compensable shoulder injury.

9. Because the respondents have controverted this
claim in its entirety, the claimant’s attorney is
entitled to a 25% attorney’s fee on the indemnity
benefits awarded herein.
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AWARD

The respondents are directed to pay benefits in accordance

with the findings set forth herein.  All accrued sums shall

be paid in a lump sum without discount and this award shall

earn interest at the legal rate until paid, pursuant to Ark.

Code Ann. § 11-9-809, and Couch v. First State Bank of

Newport, 49 Ark. App. 102, 898 S.W.2d 57 (1995), and

Burlington Industries, et al v. Pickett, 64 Ark. App 67, 983

S.W.2d 126 (1998); reversed on other grounds 336 Ark. 515,

988 S.W.2d 3 (1999).

The claimant’s attorney is entitled to a 25% attorney’s

fee on the indemnity benefits awarded herein, one-half of

which is to be paid by the claimant and one-half to be paid

by the respondents in accordance with Ark. Code Ann. § 11-9-

715 and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002). 

The respondents are directed to pay the court

reporter’s fees and expenses within thirty (30) days of

billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


