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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                     CLAIM NO. G003540

PATRICIA A. KILE, 
EMPLOYEE CLAIMANT

TAYLOR & STUCKEY, INC., 
EMPLOYER RESPONDENT

AGRI GROUP COMP SI FUND
INSURANCE CARRIER/TPA                             RESPONDENT

                 OPINION FILED NOVEMBER 8, 2011              
             
A hearing was held before Administrative Law Judge Chandra
Hicks, in Jonesboro, Craighead County, Arkansas.

The claimant was represented by Mr. Matthew Coe, Attorney at
Law, West Memphis, Arkansas. 

Respondents were represented by Mr. Guy Wade, Attorney at
Law, Little Rock, Arkansas.

                   STATEMENT OF THE CASE
 
     A hearing was held in the above-styled claim on

September 30, 2011, in Jonesboro, Arkansas.  A Prehearing

Telephone Conference was conducted in this case on April 26,

2011.  A Prehearing Order was entered in this claim on that

same date.  This Prehearing Order set forth the stipulations

offered by the parties, the issues to be litigated, and

their respective contentions.

     The following stipulations were submitted by the

parties, either in the Prehearing Order or at the start of

the hearing.  I hereby accept the following stipulations:

1.  The Arkansas Workers’ Compensation Commission has
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jurisdiction of the within claim.

     2.  The employee-employer-insurance carrier

relationship existed on August 29, 2009, and at all relevant

times.

3.  The claimant earned sufficient wages to entitle her

a temporary total disability compensation rate of $392.00,

and a permanent partial disability compensation rate of

$294.00.

4.  This claim has been controverted in its entirety.

5.  All issues not litigated herein are reserved under

the Arkansas Workers’ Compensation Act.

6.  The respondents are entitled to a credit for the 

entire time period in which the claimant was paid her full

wages, following her alleged back injury.

By agreement of the parties, the issues to be litigated

at the hearing were as follows:

     1.  Compensability of the claimant’s alleged back 

injury of August 29, 2009.

     2.  Medical treatment for her alleged back injury.

     3.  Temporary total disability from August 31, 2009, to

a date yet to be determined. 

4.  An attorney’s fee. 

     The claimant’s and respondents’ contentions are set out

in their respective Responsive Filings. These are hereby
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incorporated herein by reference.  At the time of the hearing,

the respondents further contended that in the event the claim

is determined to be compensable, the temporary total

disability period would end either the end of January of 2010

or by at least February 22nd of 2010.         

     The documentary evidence submitted in this case consists

of the hearing transcript of September 30, 2011, and the

documents contained therein. 

     During the hearing, the following witnesses testified: 

the claimant, Geraldine Harris, Amy Stuckey, John Stuckey,

Cecile Rose, and Thomas Rose. 

                         DISCUSSION

     At the time of the hearing, the claimant was 77 years 

old.  On the date of her alleged injury in August of 2009, the

claimant was 75 years old.  

     With respect to her work history, the claimant was a 

stay-at-home mom for a significant period of time.  Her most

recent employment before going to work for Taylor & Stuckey

was with Businessmen’s Insurance Company in Kansas City.  She

worked there for about three years. The claimant previously

owned and operated a restaurant, and a bed and breakfast in

Eureka Springs.  She owned and operated the bed and breakfast

for some 12 years.  This business closed in 2000.  Her

restaurant was closed about five years ago due to foreclosure.
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   The claimant began working at Taylor and Stuckey in

December of 2001.  Her employment with the respondent-employer

ended on August 29, 2009.  She worked for them some eight

years.  At the time of hire, the claimant was hired to be one

of the two caregivers for Natalie Stuckey.

   Upon further questioning, the claimant explained the

relationship of Natalie Stuckey to Taylor & Stuckey:

A.    She is the mother of John Stuckey and Cecile
Stuckey Rose. As far as the job description - when I
was interviewed, they explained to me that their mother
liked to do different things. I remember Mr. Rose
saying, "Pat, we basically want you to entertain Nana."
They called her Nana. And I thought, "Well, I can do
that." And I was her companion.

Q. What were your day-to-day obligations in your job?
     Other than just entertaining her and being her         
     companion, did you do anything as far as helping her    
     get around or anything like that?

A.   Yes. She couldn't use her left hand or arm, and
she needed help with a bath or shower and getting
dressed. We would kinda give her assistance by holding
onto her. She didn't like it, but we did. It was just
general daily work.

Q.    How old was Natalie at the time your employment
terminated?

A.    She was four years older than me.

Q.    So she would have been in her late 70's?

A.    Uh-huh.

Q.    Why could she not use her left side?

A.    She'd had a stroke.

     The claimant’s working hours at the time of her injury,
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was that she worked 24 hours a day, seven days a week and

then she traded off with the other caregiver(Geraldine

Harris).  They each started their workweek on a Thursday,

and worked for a week, and then would be off for a week. 

     During the claimant’s employment with Taylor and

Stuckey, she lived in Eureka Springs, and Ms. Stuckey lived

on Edgehill in Little Rock. The claimant testified that

during her employment with the respondent-employer, she

drove from Eureka Springs to Little Rock, every other week. 

This was an hour drive for the claimant.

     The claimant testified that Ms. Stuckey had another

home in McCormick, which she liked to visit.  She testified

that during her early years of employment, they traveled

over to McCormick often(once a month) because Ms. Stuckey

liked visiting there because her son, John, lived there. 

However, during the latter years of her employment, Ms.

Stuckey did not go to McCormick as often. 

     She testified McCormick is about a two-and-a-half hour

drive from Little Rock.  The claimant denied any problems

ever with her back due to all the driving back and forth

from Little Rock to McCormick.  According to the claimant,

she did all of the driving because Ms. Stuckey was unable to

drive.

     The claimant agreed that during her employment with the
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respondent-employer, she operated an antique booth in Eureka

Springs on her weeks off.  She denied any problems with her

back while operating her antique booth.  The claimant

further denied any major injuries or surgeries before August

of 2009.  However, she admitted that there were two

instances wherein she slipped on some ice, but these did not

amount to surgery or anything.  Although she could not

recall the exact dates of these two events, the claimant

stated that they occurred in the early 80's.  The claimant

denied any type of major health problems with her back or

otherwise before her injury of August of 2009.  She

specifically testified that she did not take any

prescription drugs at the time of her work-incident. 

     She had pneumonia the second year that she worked for

Ms. Stuckey, but other than that, she was a healthy person. 

Prior to the incident, the claimant had a family physician,

who was located in Eureka Springs.  However, the claimant

testified that it had been years since she had seen him.

     The claimant agreed that she is alleging her accident

occurred on August 29th of 2009, which was on a Saturday. 

She stated that on Friday, they went over to McCormick for a

birthday party that was to be held on Saturday for Ms.

Stuckey’s granddaughter. Once they arrived in McCormick, the

claimant took Ms. Stuckey by her friend’s (Flossie
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Henderson) house.  After spending time there, they went to

Ms. Stuckey’s second house.  Instead of attending her

granddaughter’s birthday party, Ms. Stuckey insisted on

returning to Little Rock because she missed Tigger, her cat. 

The claimant was finally able to convince Ms. Stuckey that

it would be better for them to go to Little Rock the next

morning rather than driving back in the dark that night.

     The claimant testified:

Q.    So what happened that morning?

A.    I was in the garage putting a few things back in
the car because she had gotten up early that morning,
which was not her habit. She wanted to know if we were
ready to go; and I said, "Well, I'm trying to get the
things in the car." So I turned around, and she was
coming down the stairs.
     She said, "I want to see the birthday presents. I

     want to see how they're wrapped." I said, "Well,
     they're right here in the back seat of the car."        
     So she walked over there and looked at them. I         
     turned my back to her and was going to go back         
     into the house to get a few things, and I heard         
     something.
          I turned around, and she didn't stumble or fall.
     She just slid down to the concrete floor on her back.

     Q.   And what did you do?

A.   I went over there and - of course, I'd never try
to lift her. I knew better than that. I was concerned
that her head was on that cold concrete. So I said, "I
want you to take my left hand and raise up so that
you're in a sitting position. As you start to come up,
I'm going to put my arm around your shoulder." So
that's what we started to do.

Q.    Okay. At that point, were you bent over or were
you on your knees?

A.    I was standing there by her, and I kinda went



8

like that to where she could hold my hand. (Indicating)

Q.    Were you standing up straight or were you bent
over trying to get her off the ground?

A.    I was standing up, but half of me was bent toward
her.

Q.    Okay. You said that you weren't trying to lift
her. Were you just trying to support her head and
shoulders or something?

A.    Yeah. I was afraid she might fall backward and
hit her head. So I put my arm around her shoulder,

     and she started up. Then she got scared or something,   
     and she started jerking real hard and flailing her arms 
     like this. (Indicating)

Q.    When she started jerking and flailing her arms,
did that pull you as well?

A.    It started to. She was jerking so strong that I
was afraid she would fall backward. So I made an
attempt to grab at her, and keep in mind that she was
still moving fast. At that point, I felt my back pop
and I heard it pop; and I went straight to the floor on
my knees.

Q.    Was there a pain in your back when it popped?

A.    Yes.

Q.    Describe that pain for the Judge.

A.    It was a sudden sharp pain, and it surprised me
because you don't often have that pain. It was very
painful.

Q.    Ms. Kile, was it all over your back or could you
tell where it was?

A.    It was in my lower back.

Q.    Now, did you tell Natalie at that point that you
had hurt yourself or anything like that?

A.    I said, "Natalie, I've hurt my back. We've got to
get some help here." I had my cell phone in the pocket
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of my sweater. So I tried to call John, her son that
lived across the road, and he didn't answer the phone.
So then I called Cecile in Little Rock because she
hadn't left yet.

Q.    Let me back you up. Was Cecile one of your bosses
in your employment?

A.    Yes.

Q.    She was Natalie's daughter?

A.    Yes.

Q.    So when you called Cecile, what did you tell her?

A.    I told her - I said, "Now, don't get scared. Your
mother is not hurt, but I've hurt my back and I need
some help here."

Q.    Did you tell her how you'd hurt your back?

A.    Yes.

Q.    What did you tell her?

A.    I told her that Natalie had slid onto the
concrete floor.

Q.    And when you told her that, what did she say?

A.    She said, "Well, I have another number. Let me
try to call John on that, and I will call you right

     back." She did, and she said she had talked to John and 
     he was on his way to the house.

Q.    And John is Natalie's son?

A.    Yes.

Q.    Then did he arrive to help you out?

A.    He came.

     The claimant admitted that she did not immediately seek

treatment in McCormick because she was more concerned about
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Ms. Stuckey and did not realize how severely she was

injured. Plus, if she had to see a doctor, she preferred to

see one in Little Rock.  She agreed that this incident

happened around 9:00 or 10:00, Saturday morning.  

     According to the claimant, once John arrived, he called

a hired hand who was not far away to pick up his mother, and

carry her into the house and put her to bed. Later that

afternoon, John and Cecile stopped by the house to check on

the claimant and Ms. Stuckey.  The claimant testified that

she was unable to move very well and her back was hurting. 

At that point, Cecile asked the claimant if she needed to

see a doctor, but she refused to see a doctor there in

McCormick.

     The claimant and Ms. Stuckey stayed Saturday night in

McCormick, but did attend the birthday party as scheduled. 

They returned to Little Rock on Sunday morning.  She

admitted that upon awakening Sunday morning her back was

hurting.  The claimant explained:

Q.    Describe how it felt.

A.    It felt like there was pains going crosswise and
it was tightened up like muscles will do.

Q.    Did you have a hard time moving around?

A.    Yes. I had to do everything just real slow. 

     Prior to leaving for Little Rock, the claimant drove

Ms. Stuckey across the road to John’s and Amy’s house so she
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could see her grandchildren.  The claimant testified that

John walked up to the car and said, “Pat, I’m really sorry

that you got hurt.” According to the claimant, John gave her

an ice pack for her back, which was one that Amy had used.

     The claimant admitted to driving back to Little Rock on

Sunday. She used the ice pack some while driving, but had to

remove because it made her back numb. Cecile offered to

drive them back, but the claimant refused the offer.  The

claimant testified that she drives a little fast.  However,

Cecile followed them back to Little Rock(Ms. Stuckey’s house

on Edgehill).  The claimant stayed the night with Ms.

Stuckey and slept in the room with her in case she needed

anything during the night because she was still on duty.  

     However, when the claimant woke up the next morning,

she could hardly move. She explained:

A.    When I woke up and tried to get up, I couldn't
roll over or pull myself up. So I called Cecile on my

     cell phone and said, "You're going to have to come over 
     here and help me get out of bed. I can't move." So she

did.

Q.    You couldn't move because of your back?

A.    Yes. I couldn't move.

Q.    Was your back hurting?

A.    Yes.

Q.    So what did you tell Cecile when she got to the
house?

A.    When she got to the house, she helped me get out
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of the bed. I said, "Now you need to get on the phone
and call somebody to come and be with your mother, and
then I want you to call 911 and get an ambulance here.

     I've got to get to a hospital."

Q.   Did she hesitate when you asked her to call an
ambulance?

A.    She did a little bit. Then I looked at her and
said, "Cecile, I have insurance and I have Medicare."
So she made some phone calls and got hold of somebody
who could come and stay with Natalie. Then she called
for an ambulance, and they came.

Q.    And that was the morning of August 31st?

A.    Yes, that Sunday [sic].

Q.    Which hospital did the ambulance take you to?

A.    To St. Vincent.

Q.    Did you go to the emergency room? 

     The claimant was admitted to the hospital from the

emergency room. She was hospitalized for 10 days and

underwent extensive physical therapy treatment.  Upon 

discharge, the claimant was instructed to see Dr. Saer. 

Subsequently, while in Eureka Springs, the claimant saw Dr.

Dinger several times for her back pain.  The claimant was

unable to take any prescription drugs.  However, home

therapy was prescribed for her back.  X-rays were performed

of the claimant’s back.  The claimant had a return visit

with Dr. Saer on April 8th.  At that time, he scheduled no

follow-up appointments.

     She testified that since April 8th, she has not been
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able to do a lot, without her back cramping and tightening

up after an hour or two.  The claimant stated that she also

underwent therapy in Eureka Springs as prescribed. She

occasionally has to wear a back brace. As of the date of the

hearing, the claimant was not taking any prescription pain

medication for her back because she does not like the way it

makes her feel.  

     The claimant testified that Tom called her a couple

days after she went into the hospital to advise her that she

had workers’ compensation coverage.  

     She testified:

Q.    Did Tom ever tell you that he had talked to the
workers' comp carrier?

A.    He said, "I've talked to them for two days," but
I never did know what about.

Q.    Did he tell you whether workers' comp would pay
for your medical expenses or your therapy?

A.    When he and Cecile came to the hospital, he said,
"Pat, you know the workman's comp is not going to pay
$7,000 for the therapy." I said, "Well, somebody
better figure out how to pay for it because I can't."
Then he said the doctor had estimated a period of six
weeks for an injury like that to take care of itself.

Q.    That's what Tom was telling you?

A.    Yes. He said, "Now, we can do one of two things.
Either Taylor & Stuckey will pay you your salary for
six weeks or workman's comp will pay three-quarters of
your salary." But he never said for how long, if it
was one day or one year or whatever.
      So I said, "I'm hurting so bad I can't really
think." At that point I was still on those crazy
pills.
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Q.    This was while you were in the hospital?

A.    Yes. I said, "I can't even think real straight. I
need to think about this or talk to somebody about it."
And he said, "No. That offer goes off the table when I
go out the door." I felt like he was trying to
intimidate me or something.
      So I said, "Well, I've got to have an income.
I'll have to take the six weeks that you're offering

     from Taylor & Stuckey."

Q.    So did they pay you full salary for six weeks
after your injury?

A.    They did, and then they also paid me for a week
of vacation that I had coming.

Q.    And that was up until what date, sometime in
October?

A.    I believe it was October the 11th.  

Q.    So they paid you your regular wages until October
the 11th. 

A.    Yes.

     She admitted that she filed for unemployment benefits

on January [sic] 22, 2010. However, the claimant maintains

that she was unsure whether she could work because her back

was still hurting.  With respect to her application for

unemployment benefits, the claimant maintains that she

checked the box that said she did not have any disability

that would limit her ability to perform her normal job

duties.  According to the claimant, she understood the

wording to mean that she was not paralyzed or in a

wheelchair.  

     However, she agreed that at the point she started
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receiving unemployment benefits in January[sic] of 2010, she

felt she could return to work in some sort of capacity.  The

claimant testified that she received $325.00, in weekly

unemployment benefits.  Those benefits ended on July 24th of

2011.  

     Regarding the home therapy that she was required to do,

the claimant admitted that she had difficulty bending over. 

She also had problems and difficulties getting out of bed,

and had to purchase a bed rail.  The claimant further

testified that she had problems walking.  She had to be very

careful and not turn around too fast, or she would lose her

balance.  According to the claimant, these are problems she

experienced prior to applying for unemployment benefits. 

However, she next testified that she had some of these same

problems after she applied for unemployment benefits.

     The claimant denied having returned to work anywhere

since her employment with the respondent-employer. According

to the claimant, Mr. Rose told her she was terminated at the

time of her fall.

     On cross examination, the claimant admitted that she

began receiving Social Security Retirement benefits at the

age of 65.  She admitted that she never sat with anyone

prior to going to work for Ms. Stuckey.  The claimant

further admitted that she does not have any medical
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background or training.  

     The claimant was hired to be a companion and entertain

Ms. Stuckey.  She was responsible for bathing, feeding, and

changing Ms. Stuckey.  

     She admitted that she had a prior injury to her neck. 

The claimant testified that she was wrapped through a window

by a McDonald’s employee.  Ultimately, the claimant filed a

lawsuit and collected about $18,000.  

     Prior to the August 29th event, the claimant denied

having any problems with her back, walking, sitting,

standing or moving.  The claimant described herself as being

in good shape.  However, she admitted that she was aware

that in this particular job, she was not going to be able to

lift Ms. Stuckey, if she had a problem.  The claimant

admitted that she did not ever try to pick up Ms. Stuckey. 

     With respect to the August 29, 2009 incident, the

claimant admitted that she did not attempt to lift Ms.

Stuckey.  The claimant testified:

Q.    In fact, you described it to me that you were
just behind her and attempting to support her
shoulders?

A.    Yes, with one arm.

Q.    You didn't fall and hit the floor; did you?

A.    After I tried to grab her when she was fighting.

Q.    Well, let me ask you this. You weren't injured by
falling on the floor; correct?
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A.    I was injured because of the stress on my back at
that point.

Q.    And I understand that's what you've testified to
before, but listen to my question. Did you fall on the
floor and injure your back?

A.    After my back was injured.

Q.    So after your injury is when you went to your
knees?

A.    Yes.

Q.    You didn't hit the wall?

A.    No.

Q.    You didn't hit the car?

A.    No.

Q.    There wasn't any other object or anything in the
garage for you to hit?

A.    No. I was already hurt.

Q.    And you didn't land on your back?

A.    No. I landed on my knees.

     Upon further questioning, the claimant did not recall

sitting in a chair out in the garage whenever Mr. John

Stuckey arrived. However, she had gotten up from the garage

floor before Mr. Stuckey arrived and was maybe sitting in

the doorway opening.  According to the claimant, she managed

to grab onto something, then push up with her legs, and was

finally able to get upright. 

     She stated that she has been through the medical

reports, and where they all state that she tried to lift Ms.



18

Stuckey, that is absolutely incorrect.  The claimant never

tried to lift Ms. Stuckey.   

     The claimant admitted that osteoporosis runs in her

family on both sides.  Since this incident, the claimant has

been tested to determine her bone density and whether or not

she has osteoporosis.  The claimant agreed that all of her

measured parameters fell into the osteoporotic category.  As

of the date of hearing, the claimant was only taking a

supplement for this condition.  

     According to the claimant, she applied for unemployment

insurance benefits on January [sic] 22, 2010.  She agreed

that in order to receive unemployment benefits, she had to

indicate that she was ready, willing and able to work. The

claimant admitted that she stated on her application for

unemployment benefits, she could start to work immediately. 

She also indicated that she could work full-time, and had

her own car and could drive.  While drawing unemployment

benefits, the claimant made only one job contact per week.

     She admitted that she worked on August 30, 2009, caring

for and spent the night with Ms. Stuckey.  Upon further

questioning, the claimant essentially testified that Mr.

Rose did not ever say was fired or terminated.  

     The claimant admitted that at the end of the six-week

period, she never contacted Mr. Rose and asked if she could
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come back to work.  She agreed that Ms. Stuckey went into a

nursing home in October of 2009.  At that point, there was

no need for a caregiver.  

     On redirect examination, the claimant testified that

she was bent over trying to grab Ms. Stuckey when she

started flailing.  At that point, the claimant heard her

back pop.  The claimant denied any problems with her back

after her fall in the early 80's, except soreness for a few

days.  She testified that the McDonald’s incident occurred

in the 90's.  According to the claimant, this incident

involved her neck.  A McDonald’s employee threw a wet towel

out the window, and it popped her in the neck.  She was sore

for a few days, but was able to continue working at the

restaurant.

     Upon questioning by the Commission, the claimant

testified:

Q.    Ms. Kile, you stated that on January 22nd [sic] of
2010,you stated to Work Force Services that you were
ready, willing and able to go to work; is that correct?

A.    That's correct.

Q.    Could you have performed full-time duties at the
time you made that statement?

A.    Yes, I could have.

Q.    And you were willing to work full time and able
to drive?

A.    Absolutely.
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Q.    And work 40 hours a week?

A.    Well, I was working 24 hours a day before.

Q.    And you could have performed that work?

A.    Yes.

Q.    Did you work on August 30th  of 2009?

A.    Well, I was still on duty.

     Geraldine Harris was called as a witness on behalf of

the claimant.  Ms. Harris testified that she worked with the

claimant at Ms. Stuckey’s for about three-and-a-half years.  

She agreed that the two were caregivers for Ms. Stuckey.

     Ms. Harris admitted that she interacted with the

claimant in arranging what needed to be done for Ms. Stuckey

and things of that nature.  They talked quite a bit about

the job.  According to Ms. Harris, the claimant would

usually come in the night before she got off and spend the

night there with them.  As a result, they got to do quite a

bit of talking. 

     She denied that the claimant ever told her she was

unable to do her job because of back pain, or that she was

having problems walking, moving, sitting of anything of that

nature.  Ms. Harris further denied that the claimant ever

appeared to be having any problems.  She denied that the

claimant ever missed any work period.  Ms. Harris also

denied that Cecile or Tom ever told her that the claimant
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was having problems getting up out of chairs or having

problems walking or anything of that nature.  

     Regarding the claimant’s incident, Ms. Harris

testified:

Q.    Did Cecile ever talk to you about Ms. Kile's
injury or how she hurt her back?

A.    Yes. I did not know that anything had happened
until I came in for my regular schedule on Thursday and
there was a different lady at the house with Ms.
Stuckey. Cecile came in right after I got there; and
she told me that while Pat and Ms. Stuckey were up at
McCormick, Natalie followed Pat out into the garage and
fell and was laying flat down. Then when Pat tried to
help her sit up, Natalie jerked and pulled and hurt
Pat's back; and she told me that Pat was in the
hospital.

Q.    That is what Cecile told you?

A.    Yes.

Q.    Did Cecile tell you anything about Ms. Kile
having to call her to come get her out of bed that
Sunday morning?

A.    Yes. She said that Pat had a lot of pain, but she
finally managed to drive the car back to Little Rock;
but then she couldn't even get out of bed the next
morning. She said she had to call her to come help her
get out of the bed, and that's when Pat said she was in
such pain that she had to go to the hospital; and that
is when they called the ambulance.

Q.    This is all what Cecile told you about the
injury?

A.    Yes.

     On cross examination, Ms. Harris testified that there

were times when she worked with the claimant.  They also

took Ms. Stuckey on trips and they both would go.  She
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admitted that she was not present in McCormick in August of

2009, nor was she a witness to any event that occurred

there.  

     The respondents called Amy Stuckey as a witness. 

Natalie Stuckey is her mother-in-law.  She is married to

John Stuckey.  Amy Stuckey lives in McCormick.  MS. Amy

Stuckey admitted that she is familiar with the claimant. 

She got to know her when she began providing care for

Natalie Stuckey.   

     Ms. Amy Stuckey testified that the purpose of the

claimant’s and Ms. Stuckey’s trip on August 28th of 2009,

was for her daughter’s birthday party.  Her little girl is

also named Natalie. 

     She testified:

Q.    On Friday, August 28th of 2009, did you actually
see Ms. Kile and Nana (Ms. Natalie Stuckey)?

A.    Yes.

Q.    Okay. Tell me about that.

A.    Well, they were going to come eat on Friday
night. So they drove up, and I went outside. They came
in for a little while.

Q.    And by they, you mean Ms. Kile and Nana?

A.    Yes. I got Nana out, and they both looked tired.
They came in, but they didn't stay long. We have a
couple of steps up into the house, and I helped Nana
in. Pat didn't help her in. They stayed for a little
while and then left, and I noticed that Nana smelled
horrible. They both were getting around really slow,
and I worried about that.
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Q.    Well, tell me what you observed, particularly
with regard to Ms. Kile.

A.    Just getting around slow.

Q.    What do you mean slow?

A.    Just stiff and slow.

Q.    You mentioned that they came into the house. Did
she have any problems sitting or standing or moving
from a sitting or standing position?

A.    I don't remember seeing her standing. It just
took a while to get in because of the stairs.

Q.    And this was both of them, Ms. Kile and Nana?

A.    Uh-huh.

Q.    Is that correct?

A.    Yeah.

Q.    Now, you mentioned a smell.

A.    When I sat down on the couch with Nana, she
smelled terrible. I remember that because I thought
that my little girl was going to come down there, and
it wasn't going to be good because she would be
embarrassed for Nana.

Q.    Now, what were your concerns whenever you noticed
the condition they were in?

A.    I was just worried that Nana was going to be
really embarrassed because she smelled so bad.

Q.    Did you have any concerns about the care that she
was receiving?

A.    Well, if they were both getting around that slow,
it would be hard to clean her. If you're not getting
around very well, it would be really hard to clean Nana
at that point because there's no shower over at Nana's
house in McCormick.

     Ms. Amy Stuckey admitted that she has had some problems
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with her back.  She has had five procedures done, and lives

with chronic back pain. 

     According to Ms. Amy Stuckey, she saw the claimant and

Ms. Stuckey before they left and drove back to Little Rock

on Sunday.  She stated that at that time, Ms. Stuckey was

wearing the same clothes that she had on Sunday.       

     On cross examination, Ms. Amy Stuckey admitted that she

prepared an ice pack to put on the claimant back before she

drove back to Little Rock on Sunday morning.  

     She testified:

Q.    Did she tell you that she had hurt her back?

A.    I didn't talk to Pat.  John just came and got the
ice.

Q.    So you saw John prepare the ice packs and put
them on my client's back?

A.    No. They were over at Natalie's house. So John
came and got my back brace with the ice in it and took
it over to Nana's house for Pat.

Q.    And that was because she had hurt her back?

A.    I don't know.

     Ms. Amy Stuckey admitted that the claimant never

complained to her about having difficulty doing her job

because of back pain.  

     Regarding the claimant’s ability to care for her

mother-in-law, she testified:

Q.    You stated that my client did not adequately care
for your mother-in-law up to your standards; is that
right?
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A.    I didn't say that.

Q.    You stated that in your opinion, she wasn't
giving her a bath and she was dressing her in the same
clothes. So you didn't think she was adequately caring
for her?

A.    That weekend, I agree.

Q.    You didn't ever terminate her or ask that her
employment be terminated; did you?

A.    That's not up to me.

Q.    That's not my question. Based on these concerns,
you didn't ever ask that she be terminated; did you?

A.    No.

Q.    My client was employed with Taylor & Stuckey for
eight years; is that right?

A.    Yes.

Q.    And you and John have been married for?

A.    15 years.

Q.    So you'd been there as John's wife the entire
time she was working there?

A.   Yes.

     John Stuckey was called as a witness on behalf of the

respondents.  Natalie Stuckey is his mother.  The family

refers to and call her Nana.  

     Mr. Stuckey admitted that he did not see and observe

the claimant and his mother when they arrived in McCormick

on Friday, August 28th.  The first contact he had with them

was on Saturday morning, August 29th.  At that time, Mr.

Stuckey received a call from his wife that he needed to go
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over to his mother’s house.  According to Mr. Stuckey, he

was making preparations for his daughter’s birthday party

that weekend.  

     He testified that when he arrived at his mother’s

house, and went into the garage area, the claimant was

sitting there in what appeared to be a dining chair. Mr.

Stuckey stated that his mother(Ms. Stuckey) was horizontally

on the floor beside the car.

     Mr. Stuckey explained:

Q.    Okay. What did you do when you came into the
garage?

A.    When I saw my mother laying on the floor, I went
over to try to pick her up; but I couldn't do it. So I
called a guy that worked for us at that time. He came
over, and we put my mother in a wooden chair.

Q.    So you and this other gentleman were able to get
your mother in a chair?

A.   Yes.

Q.    Okay. Now, where was Ms. Kile at that point in
time?

A.    She was sitting there close to the car in a
chair.

Q.    Did you ever leave your mother's side before this
other person came?

A.    Before he came, I went in and got a pillow to put
under her head.

Q.    Now, what did you do after you got your mother in
the chair?

A.    We carried her into her bedroom and put her in
bed.
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Q.    So you put her in the chair, and then the two of
you physically took her to the bedroom in the chair?

A.    Yes.

Q.    Okay. Did you have any conversation with Ms. Kile
that day?

A.    Not really. I can't really remember.

Q.    Did she ever tell you that she had injured
herself or that she was hurt?

A.    She said she couldn't get up out of the chair to
open up the garage door because her back was hurt.

Q.    Did she tell you that she had hurt it while
trying to take care of your mother; did she ever
mention that to you?

A.    I don't really remember a conversation with her
about it because I saw my mother on the ground at that
time. So my main focus was to get her up off that
floor as quick as I could, and the only way I knew to
do it was to call somebody to help pick her up and
carry her.

     Upon further questioning, Mr. Stuckey denied that the

claimant ever related her back injury to the care she was

providing for his mother.  He testified that he saw the

claimant again, only briefly for the rest of the time they

were in McCormick. 

     However, Mr. Stuckey testified: 

Q.    What was she doing when you saw her?

A.    I can't remember.

Q.    Was she having any problems moving or getting
around when you saw her later?

A.    She just - she looked fine. Like I say, I was
more concerned about my mother. It's just hard to
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explain; but in a situation like that, I mainly wanted
to get her up off the ground.

Q.    Did you see either or both of them before they
left on Sunday to go back to Little Rock?

A.    I don't recall.

Q.    You don't have any recollection of seeing them on
Sunday?

A.    It seems like they did come by on Sunday.

     On cross examination, Mr. Stuckey admitted that when he

arrived at his mother’s house on Saturday, the claimant was

sitting in a chair and when he asked her to come open the

door, she was unable to do so because her back was hurt.

     He agreed that his wife fixed an ice pack for the

claimant’s back for her to drive back to Little Rock.  Mr.

Stuckey agreed that the ice pack was fixed because the

claimant was having back pain.        

     Mr. Stuckey testified:

Q.    Are you telling the Judge or the Commission that
my client was not hurt while caring for your mother
that morning, or do you just not know?

A.    That's just an observation I made when I went
over there that morning.

Q.    Mr. Stuckey, is it your position that my client
was not hurt while trying to care for your mother

     on August 29th?

A.    Say that again, please. I'm sorry.

Q.    Did my client hurt her back while caring for your
mother on the morning of August 29th?

A.    I can't answer that question.



29

Q.    You don't know?

A.    I don't know.

Q.    All right. Now, are you a shareholder or part
owner of Taylor & Stuckey?

A.    Yes.
  
     According to Mr. Stuckey, his sister and brother-in-law

handled the firing and hiring of employees.  Mr. Stuckey

admitted that during the time that the claimant took care of

his mother, he did not tell them that he felt the claimant

was unable to perform her job duties or unable to take

adequate care of his mother.  

     Cecile Stuckey Rose testified on behalf of the

respondents.  At the time of the hearing, she resided in

Little Rock.  Natalie Stuckey is her mother, and John

Stuckey is her brother.  She agreed that she was responsible

for part of the care of her mother, along with two other

caregivers, the claimant and Geraldine Harris.  She further

agreed that the two would work a week, and then be off a

week, and then come back and work another week.  According

to Ms. Rose, the claimant and Ms. Harris actually lived at

her mother’s home in Little Rock.  

     She testified that at the time of hire, the claimant

had osteoporosis.  However, Ms. Rose testified that the

claimant explained to her she did not take Fosamax because

she only sought the assistance of an herbalist.  She
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testified that the claimant would not take any prescription

medicines. Ms. Rose stated that the claimant was unable to

lift her mother, and she did not require her to do so.

     Ms. Rose testified:

Q.    Now, you got a telephone call on Saturday
morning; is that correct?

A.    I did.

Q.    Tell us about that phone call.

A.    It was Pat calling. She said, "Your mother has
fallen and I cannot get her up. I've tried to call
John, but he's not answering the phone." I said,
"Sure. I will call John and get him over there."

Q.    Then did you hang up and call John?

A.    Immediately. I called his cell phone, and he
answered it and went straight over there.

Q.    Did you call Ms. Kile back; did you talk to her
more than once that morning?

A.    No. I was driving there with my son that day for
the birthday party. So I got dressed, got in the car
and drove to McCormick.

Q.     And whenever you finally got to McCormick, what
did you see?

A.     I went to my mother's house there. My mother was
in the bed and Pat was sitting in a chair. I asked how
everybody was. I said, "Do we need medical help?"
"Oh, no. We're just fine."

Q.     Who said that?

A.     Pat. She said, "My back aches. I would think it
was the trauma from your mother falling in the garage."
So I said, "What do you need?" So I went over twice
that day. After I went to the party, I took them food
from the party. Then when I went back, she wanted an
ice pack to put on her back.
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Q.    Ms. Kile did?

A.    Ms. Kile did. So we took that over to her.

Q.    Did Ms. Kile ever tell you that she had hurt her
back trying to assist your mom?

A.    She said her back hurt.

Q.    Did she say that she was injured specifically?

A.    No.

     Ms. Rose testified that the claimant had a disability

with her back, but did not specifically respond to the

question whether or not she ever observed the claimant

having problems getting around, difficulty moving, walking,

bending or anything of that nature.  However, upon further

questioning, she explained:

Q.    Just talk about what you observed. Did you
observe her limiting the activities that she
participated in?

A.    Well, yes. She knew what she could do and what
she could not do. I mean, she wasn't going to pick
Mother up or go walk her around the block or anything.

     Regarding their trip from McCormick to Little Rock, Ms.

Rose testified: 

Q.    Now, did y'all - you ended up following them back
to Little Rock; is that correct?

A.    Yes.

Q.    Okay. Did you see Ms. Kile that Sunday after you
got back to Little Rock?

A.    We got my mother in the house.

Q.    You and Ms. Kile? I'm talking about that Sunday
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after you drove back from McCormick.

A.    I followed Pat and my mother to Little Rock, a
two hour drive. So she was able to drive two hours in
the car. We stopped in Waldenburg because the ice pack
was bothering her. She took it off and handed it to me
because it was Amy's. Then I called Tom as we were
driving and said, "You're going to need to meet me at
Nana's to help me get her in the house." So he came to
help me.

Q.    So you and Tom actually got your mother into the
house in Little Rock?

A.    Yes.

     Ms. Rose admitted that the claimant said her back was

hurting.  However, she denied that the claimant made any

comments about how her back pain started, being injured or

what she was doing during that time.

     She agreed that her next involvement with the claimant,

would have been a call she received on Monday.  Ms. Rose

admitted she arranged for an ambulance to take the claimant

to the hospital.  The claimant was admitted to the hospital,

in Little Rock, at St Vincent Health System.

According to Ms. Rose, she continued to keep up with Ms.

Kile and visited her in the hospital during this time.  

     Ms. Rose denied that at any point during her

hospitalization, she specifically told the claimant she was

not ever to come back to work.  She also denied ever telling

the claimant, she no longer had a job.  At that point, Ms.

Rose was hoping the claimant would return to work for her
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mother.  She testified that when she and Tom(her husband)

went to visit the claimant while she was in rehab, the

claimant stated that she was feeling better and just wanted

to leave.  According to Ms. Rose, the claimant was not

taking her pain pills, nor was she wearing a back brace. 

They were teaching her how to use her hands and feet to get

out of bed properly without straining her back.  

     She denied having terminated the claimant at that

point.  Ms. Rose testified that she fully intended that she

would be back to work, fully recovered in six weeks at the

most. She agreed that Ms. Stuckey was moved into a nursing

home around the middle of October.  Ms. Rose further agreed

that at that point in time, she did not need the services of

either the claimant or Ms. Harris. 

     Ms. Rose stated that to her knowledge, after being

released from the hospital, the claimant did not return to

Ms. Stuckey’s house.  According to Ms Rose, she and Tom

packed up all of the claimant’s clothes and shipped

everything to her.  

     On cross examination, Ms. Rose testified:

Q.   It's a simple question, Ms. Rose. At any time
after her discharge from the hospital in September, did
you call Ms. Kile and tell her that you wanted her to
come back to work for you?

A.    Yes, I wanted her to come back.

Q.    You called her and told her that?
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A.    Well, I called to check on her and see how soon
she thought she would be able to come back to work,
because I was paying three people at the same time.

Q.    So after not being able to answer that question,
now you say that you actually called her and offered
her job back?

A.    Her job was never taken away.

Q.    So you called Ms. Kile and told her that you
wanted her to come back and asked when she could?

A.    Yes.

Q.    Did you ever send her a letter to that effect?

A.    No.

Q.    In fact, after her discharge from the hospital in
September, you shipped all of her belongings from that
house back to her; did you not?

A.    I sure did.                    

     However, Ms. Rose explained that the clothes and things

were not shipped until October 12th, the day she put her

mother in a nursing home.  She stated that neither of them

were terminated until the day her mother went into the

nursing home.  

     With respect to the claimant’s alleged back injury, Ms.

Rose testified:

Q.    Ms. Rose, you stated that - well, let me back up.
Is it your position that my client was not injured on
August 29th while helping your mom?

A.    She was not injured on August 29th.

Q.    It's your testimony that my client did not suffer
an L-4 fracture while caring for your mom when she
slipped on the floor?
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A.    When my mother slipped on the floor?

Q.    Yes, because Ms. Kile was trying to assist her.
Are you saying that her L-4 fracture was not sustained
at that time?

A.    I do not think that she had an accident or hurt
her back on that day.

Q.    But when you got to the house, she told you that
she had hurt her back when your mom went down to the
garage floor?

A.    She did.

Q.    And you just don't believe her; correct.

A.    I know that Pat would not have tried to pick my
mother up by any means.

Q.    Well, that wasn't my question. You do not believe
that she sustained that injury; you don't believe her?

A.    No.

Q.    She worked for your family for eight years;
correct?

A.    Roughly, seven-and-a-half.

Q.    You stated that at one point she left your mom in
a bathtub with no water in it. You didn't fire her
then; did you?

A.    No.

Q.    I have not seen any letters of reprimand that you
gave her. You didn't do anything like that; did you?

A.    I made a decision -

Q.    Ma'am.

A.    No. There was no letter that day.

Q.    And this is the same lady that you entrusted for
seven years to care for your mom and to spend money
that belonged to you; correct?
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A.    Yes.

     Upon further questioning, Ms. Rose essentially 

admitted that she followed the claimant and her mom back to

Little Rock that Sunday because the claimant was having back

pain, and she wanted to make sure they got there safely. 

She admitted that she was concerned with the claimant having

to drive with an aching back.  

     Ms. Rose agreed that she testified that at the time of

hire, she observed that the claimant had a curvature of the

spine.  However, she admitted to having hired the claimant

in this condition.  Ms. Rose admitted that she never had any

problems with the claimant caring for her mother that

resulted in her having to terminate her. 

     Thomas Rose was called as a witness on behalf of the

respondents. At the time of the hearing, Mr. Rose was the

president of Taylor and Stuckey.  Mr. Rose stated that the

claimant was a companion and 24-hour caregiver for Natalie

Stuckey.  He admitted that the claimant was an employee of

Taylor and Stuckey.  

     Mr. Rose testified, in relevant part:

A.    .... Even though she was technically an employee
of Taylor & Stuckey and Taylor & Stuckey paid her wages
and did all the tax reporting, Natalie reimbursed the
company for all those expenses - her salary, FICA,
Medicare, unemployment taxes, and the workers' comp
insurance premiums. So Natalie was paying around
$80,000 per year in reimbursement back to Taylor      
& Stuckey....
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     He admitted that he was not present in McCormick on the

weekend of August 28th, 29th and 30th.  His first involvement

in this matter would have been on Sunday evening, the 30th. 

He met the claimant, Ms. Stuckey, Cecile and his son,

Thomas, at 52 Edgehill(Ms. Stuckey’s Little Rock home), so

that he could assist them with their luggage and whatever

else needed to be done.  

     At that time, Mr. Rose denied having observed the

claimant having any problems moving or getting around.  He

admitted that ultimately, the claimant was hospitalized at

St. Vincent’s on Monday.  He stated that the first time he

visited the claimant was the weekend after she went into the

hospital.  At that point, the claimant had been moved to an

in-patient physical therapy facility.  He stated that it was

not a hospital.                    

     Mr. Rose and his wife met with the claimant on

Saturday. The claimant told them she had been instructed to

get a few weeks of rest and some physical therapy.  At that

point, the claimant was not taking any pain medication

because she did not have much pain and did not like taking

pain medication.  According to Mr. Rose, the claimant was

sitting on the side of her bed, and did not appear to be

disoriented or under the influence of any medication.       

     Mr. Rose testified that after listening to the
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claimant, it was his impression and understanding that the

claimant would be back to work in four to six weeks.  He

offered to pay her leave.  

     According to Mr. Rose, he told the claimant she could

go on leave at full pay while she was recuperating or she

could file a workers’ comp claim.  He also explained that

she was covered under their worker’s comp policy.  Mr. Rose

also explained to the claimant if she filed a workers’ comp

claim, generally they do not pay for an in-patient rehab

facility, and her disability benefits would be two-thirds of

her pay.”

     Mr. Rose also advised the claimant that this was her

decision. He denied having threatened or intimidated the

claimant at all during this conversation.  However, when

they left the claimant that day, she had not reached a

decision as to what she wanted to do at that particular

time. 

     The following week, Mr. Rose heard through his wife,

Cecile, the claimant was fine.  Her last wages were paid on

October 23rd or 24th.  Mr. Rose essentially testified that

this payment would have gone through the end of October

because the claimant was paid a week in advance.  

     Mr. Rose testified that Ms. Stuckey went into a nursing

home on Monday, October 12th.  At that point, there was no
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need for the caregivers.  According to Mr. Rose, he advised

the claimant and Ms. Harris that the job had ended, and they

would be paid for two more weeks. Prior to this, he denied

having indicated to the claimant he was going to terminate

her or that she no longer had a job with Taylor and Stuckey. 

     Upon further questioning, Mr Rose denied that from any

of his prior observations, he ever had any concerns about

the claimant caring for Ms. Stuckey.  However, he admitted

that his involvement was very, very minimal, except the

writing of the checks, paying bills and running the

business.  

     On cross examination, Mr. Rose testified:

Q.     Mr. Rose, you stated that you had a conversation
with my client in the hospital where you told her that
she could get workers' comp benefits that would pay a
part of her salary, but you felt that workers' comp
would not pay for the in-patient rehab?

A.    That is correct. It was my understanding that
workers' comp would not pay for in-patient rehab.

Q.    But you were under the impression that she could
get the temporary total disability benefits?

A.    Absolutely, and I told her that.

Q.    And that was because she got hurt while watching
Natalie during her employment with Taylor & Stuckey;
correct?

A.    She alleged that she was hurt; and to the extent
that she was actually hurt in the course of your
employment, she would be entitled to workers'
compensation benefits. I think what is in dispute here
is if she was actually hurt caring for Natalie that
Saturday or if she had a pre-existing injury.
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Q.    Is it your position that my client was not
injured on August 29th while caring for your mother-in-
law?

A.    Based upon the testimony I've heard today, I am
absolutely certain that Ms. Kile was not injured on
August 29th for several reasons.

Q.    So you're saying that she's just making up a tall
tale?

A.    She made up a pretty good tale; yes, she did.

Q.    But this is the same lady that you wanted to come
back to work after the injury; correct?

A.    That's correct.

Q.    You needed her to come back to work after the
injury?

A.    That's correct.

Q.    You entrusted her to care for your mother-in-law
for eight years; correct?

A.    That's correct.

Q.    You trusted her to be in Natalie's two homes and
to spend money on behalf of Taylor & Stuckey to take
care of your mother-in-law, all of that; correct?

A.    That's correct, but I never had a specific 
     conversation with Ms. Kile as to how she alleged she    
     was injured on that Saturday.

     On redirect examination, Mr. Rose testified that it was

not his intent for the claimant not to file a workers’ comp

claim.  He did not in any way attempt to withhold any

benefits from the claimant.  Mr. Rose stated, “... I’ve

never alleged that she is not entitled to benefits.” 

     A review of the medical evidence demonstrates that the 
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claimant was seen at St. Vincent Infirmary Medical Center on

August 31, 2009.  The claimant underwent a CT scan of the

lumbar spine without contrast, with the following

impression:

1.  Mild compression deformity in the L4 vertebral
body, likely from an acute fracture.  No definite
retropulsion is identified.  
2.  Bone are osteopenic.
3.  Degenerative changes within the facets at L4-L5 and
L5-S1.

     On that same date, the claimant underwent five views x-

rays of the lumbar spine, with the following the results:

IMPRESSION:
1.  Osteopenia.
2.  No evidence of fracture or subluxation within the
lumbar spine.  If clinically indicated, MRI may provide
additional information.

     Also on August 31, 2009, the claimant underwent 

consultation with Dr. Edward H. Saer III due to a chief 

complaint of back pain:

HISTORY:
Ms. Kile is a 75-year-old woman admitted to the
hospital yesterday due to intractable back pain.  She
is pretty active spends a week in Eureka Springs, where
she lives, and a week in Little Rock caring for a 79-
year-old woman.  She injured her back on August 30 when
she was bending over trying to lift the other lady who
had slid into the floor.  She felt a pop in her back
and went to her knees because of severe pain. She came
to the ER the next day because of significant pain.   
CT was done which showed compression at L4 and she was
admitted for pain control.

She is having pain only in the back.  She is not having
any radicular symptoms.  The pain is better when she
lies still.  In fact it has gotten better today.
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She is not having any nausea or vomiting or abdominal
discomfort. She reports no other injuries.

                           *****

PERTINENT DIAGNOSTIC DATA:
CT scan was reviewed.  There is minimal compression in
L4.  She does appear to be fairly osteoporotic as well. 

IMPRESSION:
L4 fracture.

PLAN:
PCA was stopped earlier.  She has been fit with
lumbosacral corset.  I discussed all of this with
Nichole Clark, APN.  She has also been placed on
Percocet since Lortab bothers her.  She has been able
to tolerate oral medicine     PCA without significant
difficulty.  Since she lives alone, rehabilitation has
been consulted.  New plans are to move her to
rehabilitation tomorrow.

She does need follow up in about 2 weeks with an x-ray
to make sure the fracture is not collasping.

     On September 10, 2009, the claimant returned for a

follow-up visit with Dr. Saer/Nicholas Jay Frazio, ACNP due

to her L4 vertebral fracture.  The claimant reported having

been admitted to St. Vincent rehab, but had been released

that day.  Nurse Fazio noted that AP and lateral standing x-

rays showed good alignment of the lumbar spine.  There was

obvious fracture of L4, but this appeared to be stable.  At

that time, Dr. Saer requested that the claimant follow-up

with him in two weeks to evaluate her x-rays.  However,

since the claimant lived in Eureka Springs, she asked that

her doctor have the x-rays done there and forwarded to Dr.

Saer for comparison.  Although the claimant had previously
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treated with Dr. Bell, it had been years since she has seen

this doctor and was not sure he was even still there.

     On September 20, 2009, x-rays were performed with the

following impression:

Probable severe osteoporosis with compression fractures
L1, L2 and l4.

Recommendations: CT evaluation.

     Dr. Saer wrote the following in a chart note on 

October 26, 2009:

I spoke with Ms. Kile today.  She had films in Dr. Don
Bell’s office in Eureka Springs.  They eventually did
make their way down here.  When I talked to her today,
she indicated that they were in his office for at least
a week before they went to Fayetteville to be read, and
then they came down here.  She is concerned because the
radiologist read this and listed fractures at L1 and 
L2.

I reviewed the films myself and compared them with the
films that we had here.  Unfortunately, they are only
eight days apart(09/10/09 and 09/18/09).  She may have
superior endplate compressions at L1 and L2, but the
angle of the film is not really good enough to tell for
sure.  Those read were somewhat oblique.

She is doing okay and feels like she is getting
stronger, but she still poops out after being up for
more than two hours.

What I would like for her to do is go get another set
of films and mail them down here and then call us
beforehand and let us know when they coming so we can
expect them.  She says that she is just not in any kind
of condition to make a trip to Little Rock. 

     The claimant was seen on November 2, 2009, at the

Washington Regional Family Clinic-Eureka Springs for follow-

up of her compression fracture at L4.  The claimant stated
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that she felt she was better overall.  However, she was

having intermittent episodes of spasms in the low back,

particularly after being up and active.  The claimant

expressed frustration that she was not able to do all the

things she used to be able to do.  She denied any

radiculopathy, problems with bowel or bladder function, or

weakness in her lower extremities.  Various treatment

options were discussed with the claimant, including referral

to potential kyphoplasty.  However, the claimant did not

seem quite ready to do this procedure at that time.  The

option of waiting was also discussed since it would probably

not be of any harmful effects.

     On February 19, 2010, the claimant returned to Dr.

Dinger for a follow-up visit.  At that time, the claimant

needed assistance in getting in and out of bed secondary to

pain.  She noted significant pain especially when trying to

get up.  Therefore, she requested a bed rail.

     On March 5, 2010, Dr. Saer stated that it was his

medical opinion that the claimant sustained an injury in the

form of a “compression fracture L4.”  He stated that it was

his medical opinion that the claimant’s injury was work-

related.  Dr. Saer opined that it was his medical opinion

that the claimant’s work-related injury was the major

cause(more than 50%) of the claimant need for medical
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treatment.  The objective findings which supported his

opinion were found in the x-rays and CT scan.  Dr. Saer

stated “Yes,” that it is his medical opinion to a reasonable

degree of medical certainty, that the claimant’s injury is

work-related, is the major cause of the claimant’s need for

medical treatment, and is supported by objective findings.   

     The claimant saw Dr. Saer during an office visit on

April 8, 2010.  She was not having any radicular pain, nor

did she report any numbness, tingling or weakness in her low

extremities.  Dr. Saer wrote, in relevant part:

RADIOGRAPHIC REPORT:
AP, lateral and lumbar films today show diffuse
osteopenia.  She has superior endplate compression at
L4 that is a little less than 50%.  We do not see the
L1 and L2 levels very well.

IMPRESSION:
Compression fracture L4.
PLAN:
I think her fracture has healed and at this point, I
think it would be helpful for her to see a therapist
and start on some gentle back strengthening exercises.

I do think she needs to limit her activities some in
the future.  Doing anything strenuous, especially
bending and lifting, is not going to be good for her.

I told her that if she does ever sustain another
compression fracture, I would not just watch it but
would go ahead and do a vertebroplasty or kyphoplasty.

     On that same date, Dr. Saer wrote:

To Whom It May Concern:

Ms. Kile has been seen and treated for a compression
fracture at L4.  She has a 10% whole body impairment
rating, using AMA guides fourth edition (DRE)
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lumbosacral category III.         
   
     It appears that the claimant saw Dr. Dinger for follow-

up of her status post compression fractures on May 19, 2010. 

She had been seen by orthopedics.  Apparently an kypoplasty

was done.   Dr. Dinger noted that the orthopedist who

performed the procedure suggested physical therapy, bud did

not write any sort of referral.  Dr. Dinger assessed the

claimant, in relevant part, with “Status post compression

fractures L-spine and osteoporosis.” He recommended that the

claimant undergo evaluation for physical therapy treatment,

and ordered a bone density study. 

     On May 24, 2010, the claimant underwent a bone

densitometry assessment, with the following impression: “All

of the measured parameters fall into the osteoporotic

category.”

     The claimant saw Dinger on June 9, 2010 for follow-up

of DEXA scan, which showed evidence of fairly severe

osteoporosis.  His assessment was “osteoporosis,” for which

he continued the claimant on Fosamax.  At that time, Dr.

Dinger directed the claimant to do recheck of bone density

in one year for medication monitoring purposes.    

     The claimant filed a Form AR-C on April 29, 2010,

alleging an injury to her back as she attempted to lift her

female employer off the ground.
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     On February 22, 2010, the claimant filed an application

for unemployment insurance benefits. In this application,

the claimant stated that she could start to work

immediately, work full time and that she did not have any

disabilities that limited her ability to perform her normal

job duties.  A Notice of Monetary Determination of full

weekly benefits awarded was made on that same date.  The

claimant was awarded $361.00, in weekly unemployment

insurance benefits. 

                        ADJUDICATION 

A.  Compensability(Back)

     The instant claimant contends that on August 29, 2009,

she sustained a compensable back injury, in the form of “a

compression fracture at L4,” during and in the course of her

employment with the respondent-employer.

     There is no question that the claimant suffered from

pre-existing fairly severe osteoporosis of the lumbar spine

prior to the August 29, 2009, incident.  This is clearly

demonstrated in the bone densitometry assessment performed

on May 24, 2010, and other diagnostic testings.

     However, even though the claimant suffered from a pre-

exiting condition of the lumbar spine, in workers’

compensation law, an employer takes the employee as he finds

him, and employment circumstances that aggravate a pre-
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existing injury, are compensable.  An aggravation, being a

new injury with an independent cause, must meet the

definition of a compensable injury in order to establish

compensability for the aggravation.  Heritage Baptist Temple

v. Robison, 82 Ark. App. 460, 120 S.W. 3d 150 (2003).        

     Arkansas Code Ann. §11-9-102(4)(A) defines "compensable

injury" as:

     (i) An accidental injury causing internal or external
      physical harm to the body or accidental injury to
      prosthetic appliances, including eyeglasses, contact
      lenses, or hearing aids, arising out of and in the
      course of employment and which requires medical
      services or results in disability or death.  An injury
      is "accidental" only if it is caused by a specific
      incident and is identifiable by time and place of
      occurrence[.]     

      A compensable injury must be established by medical 

evidence supported by objective findings.  Ark. Code Ann.

§11-9-102(4)(D).  “Objective findings” are those findings

which cannot come under the voluntary control of the

patient.  Ark. Code Ann. §11-9-102(16)(A)(i).

     The claimant must prove by a preponderance of the 

evidence that she sustained a compensable injury. Ark. Code

Ann.§ 11-9-102(4)(E)(i).  Preponderance of the evidence

means the evidence having greater weight or convincing

force.  Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206

S.W.2d 442 (1947).

     After reviewing the evidence in this case impartially,

without giving the benefit of the doubt to either party, I
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find that the claimant has met her burden of proving by a

preponderance of the evidence that she suffered a

compensable back injury in the form of an aggravation of her

pre-existing spinal lumbar condition, in the form of “a

compression fracture at L4.”  The claimant sustained said

back injury in the course and scope of her employment with

Taylor & Stuckey on August 29, 2009.  Her back injury was

caused by a specific incident identifiable by time and place

of occurrence.  

     Specifically, the evidence demonstrates that on August

29, 2009, the claimant acted as an in-home domestic service

provider for Ms. Natalie Stuckey. She also provided

companionship services for Ms. Stuckey.  The claimant

testified that she injured her back on Saturday, August 29,

2009, around 9:00 in the morning.  This incident occurred in

the garage of Ms. Stuckey’s home in McCormick, Arkansas.  I

find the claimant’s testimony regarding the circumstances of

her injury to be credible.   

     The claimant’s testimony demonstrates that she was in

the garage loading their belongings, in preparation of their

return trip to Ms. Stuckey’s Little Rock residence.  The

claimant testified that Ms. Stuckey walked into the garage

requesting to see how the birthday presents for her

grandchild, Natalie, had been wrapped.  As the claimant
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turned her back to go back into the house, Ms. Stuckey slide

down to the concrete floor, on her back.  The claimant

repeatedly testified that she never attempted to lift Ms.

Stuckey from the garage floor.  However, she testified that

she did try to keep Ms. Stuckey from falling back and

hitting her head on the concrete floor.  Her testimony

demonstrates that as she put her arm around Ms. Stuckey’s

shoulders to raise her in an upright position, Ms. Stuckey

became frightened and started jerking and flailing her arms. 

The claimant’s testimony demonstrate that as she attempted

to grab Ms. Stuckey in order to keep her from falling

backward, she felt and heard her back pop(see full

discussion above).  The claimant testified that she had a

sudden onset of sharp pain in her lower back.  Immediately

following this event, the claimant notified her immediate

supervisor, Ms. Rose of the incident. 

     Mr. Stuckey was contacted and arrived at his mother’s

home shortly thereafter.  Ms. Stuckey was taken into the

house and put to bed.  Once Ms. Rose arrived in McCormick,

she offered the claimant medical treatment, but she refused

to treat with a doctor in McCormick.  The claimant continued

with some back pain throughout the night.  

     The next morning, which was Sunday, August 30, 2009,

the claimant drove Ms. Stuckey back to her Little Rock home. 
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Mr. Stuckey’s wife prepared an ice pack for the claimant to

use for her drive.  The claimant stayed the night with Ms.

Stuckey.  However, on Monday morning, the claimant was

awakened by excruciating back pain.  The claimant telephoned

Ms. Rose and requested an ambulance.             

     The claimant was transported to St. Vincent Infirmary

Medical Center, where she underwent care, primarily in the

form of physical therapy treatment.  The claimant was

hospitalized some 10 days at St. Vincent Infirmary Medical

Center.  She also treated with Drs. Saer and Dinger.

     On March 5, 2010, Dr. Saer (the claimant’s treating

physician) opined that the claimant sustained a work-related

injury in the form “a compression fracture at L4.”  There

are no expert opinions of record to the contrary.  Here,

although the claimant suffered from significant pre-existing

osteoporosis of her lumbar spine, she had not experienced

any problems with this condition, nor was she under the care

of a doctor for her pre-existing back condition or any other

health problems for that matter.  At the time of her injury,

the claimant was not taking any prescription medications. 

The evidence demonstrates that claimant was an able-bodied,

75-year-old(at the time of her injury), who had been able to

perform her job duties for almost eight years without any

documented difficulties.  The evidence also demonstrates
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that during the claimant’s employment with Taylor and

Stuckey, she never missed work due to her back or any other

health reason.  In fact, the testimony elicited during the

hearing from the various witnesses do not demonstrate that

the claimant ever complained to any of them of any back

related problems prior to her work incident. However, after

her work incident, the claimant experienced severe back pain

and other related symptoms.

     Therefore, considering the persistent nature of the

claimant’s back pain and related problems after her work-

incident of August 29, 2009, that the claimant’s pre-

existing osteoporosis was asymptomatic prior to this

incident, the lack of any documented problems with her back

prior to the incident, the expert opinion of Dr. Saer (her

treating physician), there being no expert opinions to the

contrary, and the findings of an acute/trauma injury to her

lumbar spine, I find that the claimant has established that

her current back injury arose out of in the course and scope

of her employment, and that the injury caused internal harm

to the body which required medical services and resulted in  

disability.                      

      I also find that the claimant has established her back

injury by medical evidence supported objective findings. 

Specifically, while hospitalized, on August 31, 2009, the
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claimant underwent a CT of the lumbar spine, which

demonstrated, in pertinent part, “mild compression deformity

in the L4 vertebral body, likely from an “acute fracture.” 

In addition to this diagnostic testing, the claimant

underwent x-rays, which demonstrated the same.  Therefore,

based on findings of this CT scan report and x-rays, I find

that the claimant has established by medical evidence

supported by objective findings a traumatic injury to her

lumbar spine.

     In sum, based upon the foregoing evidence, I find that

the claimant has established by a preponderance of the

evidence all of the elements necessary to establish a

compensable aggravation of her pre-existing back condition,

in the form of “a compression fracture at L4,” during and in

the course of her employment, with the respondent-employer

on August 29, 2009.  

B.  Medical Benefits

An employer shall promptly provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. § 11-9-508(a). 

     I find that all the medical treatment of record was

reasonably necessary in connection with the compensable back

injury received by the claimant, pursuant to Ark. Code § 11-

9-508(a).  Therefore, the respondents are liable for payment
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of all reasonable and necessary medical treatment provided

in connection with the claimant’s compensable back injury.  

C.  Temporary Total Disability Compensation

     The claimant contends as a result of her compensable

back injury, she is entitled to temporary total disability

compensation.  

     An injured employee who suffers an unscheduled injury

is entitled to temporary total disability compensation

during the time that she is within her healing period and

totally incapacitated to earn wages.  Arkansas State Highway

and Transportation Department v. Breshears, 272 Ark. 244,

613 S.W. 2d 392 (1981). 

     In the present matter, following her compensable back

injury of August 29, 2009, the claimant continued with back

pain.  On August 31, 2009, she was admitted to St. Vincent

Infirmary Medical Center.  The claimant underwent 10 days of

medical treatment at St. Vincent’s.  Thereafter, she

continued to treated with Dr. Saer and Dr. Dinger.  On April

8, 2010, Dr. Saer opined that the claimant had healed from

her compression fracture at L4.  At that time, Dr. Saer

assessed the claimant with a 10% whole body impairment

rating for her compensable injury.  

     Based on all of the forgoing evidence, I find that the

claimant remained within her healing period for her

compensable injury, from the date of her compensable

incident until April 8, 2010.
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    However, the evidence before me demonstrates that the

claimant was totally incapacitated to earn wages from the

date she was transported to the hospital(August 31, 2009),

until when she applied for unemployment insurance benefits

on February 22, 2010.  

     Although the claimant’s injury took place on Saturday,

August 29, 2009, she worked the following day, Sunday,

August 30, 2009.  Thereafter, the claimant testified she

continued with back pain and related symptoms.  This is

corroborated by the medical evidence.  During subsequent

months, the evidence demonstrates that the claimant was

unable to work.  However, when the claimant made application

for unemployment insurance benefits on February 22, 2010,

the claimant specifically stated on this application, she

was ready, willing, and able to work.  The claimant’s

testimony demonstrates that when she applied for

unemployment benefits, her condition was of such that she

could have returned to full-time suitable work/for Ms.

Stuckey.              

     Therefore, based on the foregoing evidence, I find that

the claimant suffered a total incapacitation to earn wages

from August 31, 2009 until February 21, 2010.                

     In summary, based on the foregoing evidence, I thus

find that the claimant is entitled to temporary total

disability compensation, beginning on August 31, 2009, and

continuing through February 21, 2010.   
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D.  Attorney’s Fee

     The parties stipulated that the respondents have

controverted this claim for benefits in its entirety. 

Therefore, the claimant’s attorney is entitled to a

controverted attorney’s fee on all indemnity benefits

awarded herein to the claimant, pursuant to Ark. Code Ann.

§11-9-715.

         FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     On the basis of the record as a whole, I hereby make

the following findings of fact and conclusions of law in

accordance with Ark. Code Ann. §11-9-704.

     1.  The Arkansas Workers’ Compensation Commission has   
         jurisdiction of the within claim.

2.  The employee-employer-insurance carrier             
    relationship existed on August 29, 2009, and at 

         all relevant times.

3.  The claimant earned sufficient wages to entitle her
         a temporary total disability compensation rate of   
         $392.00, and a permanent partial disability         
         compensation rate of $294.00.

4.  This claim has been controverted in its entirety.

5.  The claimant proved by a preponderance of the 
         evidence that she sustained a compensable back      
         injury, in the form of “a compression fracture at   
         L4,” during and in the course of her employment on 
         August 29, 2009.

6.  The claimant proved by a preponderance of the       
    evidence that all of the medical treatment of       
    record for her back injury was reasonably necessary 
    in connection with the compensable injury received  
    by her on August 29, 2009.
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7.  The claimant proved her entitlement to temporary
         total disability compensation from August 31, 2009 
         through February 21, 2010. 

8.  The respondents are entitled to a credit for the 
    entire time period in which the claimant was paid   
    her full wages following her alleged back injury. 

9.  The claimant’s attorney is entitled to the     
    maximum statutory attorney’s fee based on the  
    controverted temporary total disability        
    compensation awarded herein.  

    10.  All issues not litigated herein are reserved under  
         the Arkansas Workers’ Compensation Act.

                           AWARD

     The respondents are directed to pay benefits in

accordance with the Findings of Fact and Conclusions of Law

set forth herein this Opinion.

     Maximum attorney’s fees are herein awarded to the

claimant’s attorney on the controverted indemnity benefits,

pursuant to Arkansas Code Ann. § 11-9-715.    

     All benefits herein awarded which have heretofore

accrued are payable in lump sum without discount.

     This award herein shall bear the maximum legal rate of 

interest until paid.

     All issues not addressed herein are expressly reserved 

under the Arkansas Workers’ Compensation Act.

     IT IS SO ORDERED.

                                                         
                                  __________________________
            CHANDRA HICKS

    Administrative Law Judge
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