
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  G100866

ALI A. KHAN, EMPLOYEE CLAIMANT

CANDLEWOOD SUITES, EMPLOYER RESPONDENT

EMCASCO INSURANCE COMPANY,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED SEPTEMBER 12, 2011 

Hearing before Chief Administrative Law Judge David Greenbaum on August 19,
2011, at Hot Springs, Garland County, Arkansas..

Claimant appeared, pro se.

Respondents represented by Mr. Jarrod S. Parrish, Attorney-at-Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted August 19, 2011, to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas

workers’ compensation laws.

The claimant has, on multiple occasions, including at the hearing on this

claim, been advised of his right to legal representation; that an attorney could not

charge him a fee for representing him in a workers’ compensation claim without

approval of this Commission; that fees were normally awarded only out of benefits

obtained in his behalf, and that he would only be responsible for a portion of the fee

if an attorney was successful in obtaining benefits for him.  In addition, the claimant

was advised, on numerous occasions, that he had the burden of proving his claim;
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that he was only entitled to one hearing; and that, for any reason, if he was

unsuccessful, he could not request a second hearing while maintaining that the

reason for any failure to prove the claim was lack of legal representation.  The

claimant elected to proceed in his own behalf.

A prehearing conference was conducted in this claim on July 6, 2011, and

a Prehearing Order was filed on said date.  At the hearing, it was determined that

the stipulations, issue(s), as well as their  contentions of the respective parties were

correctly set out in the Prehearing Order.  A copy of the Prehearing Order was

introduced as “Commission’s Exhibit 1” and made a part of the record herein.

It was stipulated that the employee/employer/carrier relationship existed at

all relevant times, including January 11, 2011; that the claimant earned sufficient

wages to entitle him to compensation rates of $333.00 per week for temporary total

disability and $250.00 per week for permanent partial disability; and that the

respondents controverted compensability of the claimant’s January 11, 2011, heart

attack.

By agreement of the parties, the primary issue presented for determination

concerned compensability.  If overcome, claimant’s entitlement to associated

benefits must be addressed.

Claimant contended, in summary, that he sustained a work-related heart

attack on or about January 11, 2011; that respondents should be held responsible

for all hospital, medical, and related expenses, together with continued, reasonably
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necessary medical treatment.  The claimant did not making a claim for temporary

total disability benefits while acknowledging that the employer continued to pay his

regular salary.

The respondents maintained that the claimant did not sustain a compensable

heart attack on January 11, 2011.  Respondents contended that the claimant

suffered from pre-existing problems which accounted for the heart condition and

subsequent heart attack.  Respondents further maintained that the claimant’s job

activities on the date of the injury were not extraordinary or unusual in comparison

to the claimant’s normal work, nor were those activities the major cause of the

claimant’s heart attack.

The claimant testified in his own behalf.  Jonathan Davis and Misty Heavner

were called as witnesses by the respondents.   The record is composed solely of

the transcript of the August 19, 2011, hearing containing numerous exhibits.  In

addition, during the hearing, the claimant was questioned about the filing of a

Commission Form AR-N, an Employee’s Notice of Injury, which was filed in this

claim.  Because I find that the notice of injury filed by the claimant has probative

value concerning the primary issue, it has been blue-backed and made a part of the

record herein.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,
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the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the credible

evidence, that his heart injury on January 11, 2011, is compensable within

the meaning of Ark. Code Ann. §§11-9-102(4)(A)(iv) and 11-9-114.

4. The claimant has failed to prove a causal connection between his heart

attack on January 11, 2011, and his employment with Candlewood Suites.

DISCUSSION

A claimant’s testimony is never considered uncontroverted.  The testimony

of an interested party is always considered to be controverted. Lambert v. Gerber

Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson World Hotel,

46 Ark. App. 303, 879 S.W.2d 457 (1994); Continental Express v. Harris, 61 Ark.

App. 198, 965 S.W.2d 84 (1998).

As will be set out further below, this claim is replete with inconsistencies and

contradictions.  During his testimony at the August 19, 2011, hearing, the claimant

related that on both January 10 and January 11, 2011, he performed work activities

which were extraordinary and unusual in comparison to his regular employment
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duties which, in turn, caused his heart attack.  However, the claimant’s course of

conduct, together with statements given to his personal insurance agent,

statements made to the claims adjustor for the respondent-insurance carrier, as well

as the claimant’s own written statements, are inconsistent with his testimony at the

hearing.  The claimant offered no corroborating evidence to support his allegations

concerning extraordinary and unusual work activities on January 11, 2011.  The

claimant’s self-serving testimony recited at the August 19, 2011, hearing is simply

not credible.

The claimant, Ali Akbar Khan, testified in his own behalf.  The claimant is

fifty-three (53) years old.  The claimant received a master’s degree in Bangladesh

with a major in accounting.  The claimant is a part owner, as well as a salaried

employee of the Candlewood Suites, which is a large motel in Hot Springs,

Arkansas.  The claimant’s daily activities consist primarily of bookkeeping,

accounting, tax preparation, and management duties for the corporation.  It is

undisputed that the claimant had a pre-existing heart condition.  The medical

evidence, as well as the claimant’s own testimony reflects that he has experienced

significant heart problems since 2002.  Because of significant blockage in the

arteries of the claimant’s heart, he required the implantation of stents in 2002, 2005,

and 2009.  The claimant testified that after 2002, he was required to follow-up with

a cardiologist every three (3) months to monitor his heart condition.  In response to

my questions, the claimant stated  that the only medications that he was taking prior
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to the immediate claim was Vytorin for  cholesterol  and  Aspirin  as  a  blood

thinner.   However,  on  cross-examination, the claimant also acknowledged that he

had been taking medication for high blood pressure.

As previously noted, the claimant’s primary work activities involve

bookkeeping and management of the hotel which the claimant owns in part.  The

record reflects that the business employs numerous employees including a number

of desk clerks, maintenance men, and housekeeping personnel.  The claimant

stated that beginning January 10, 2011, it started snowing in Hot Springs and that

almost all employees failed to report to work due to the inclement weather.  The

claimant asserted that because his maintenance man could not drive to the motel,

he personally became responsible for placing salt and ice-melt on the sidewalks

and parking lot.  The claimant asserted that for two (2) days, specifically, the 10th

and 11th of January, 2011, he purchased, carried, and spread the ice-melt on the

property.  The claimant maintained that no other employees assisted in this labor

intensive activity.  The claimant reported that he did not experience any physical

problems on January 10, 2011.  Allegedly, after repeating the activity on January

11, 2011, the claimant resumed his regular work activities and reportedly

experienced symptoms which warranted having the desk clerk call an ambulance,

at which time the claimant was taken to the St. Joseph’s Emergency Room in Hot

Springs, Arkansas.  The claimant was determined to have multiple blockages in his

coronary arteries and was transferred to the Baptist Hospital in Little Rock,
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Arkansas, where the claimant underwent by-pass surgery on January 13, 2011.

The claimant required five (5) surgical by-passes, two (2) on previously stented

clogged arteries, as well as three (3) additional arteries.  (Tr.21-27)

The record reflects that the claimant failed to report any history of alleged

physical activities which may have contributed to the claimant’s heart attack until

long after the claim was denied.  On cross-examination, the claimant acknowledged

that  following  his discharge from the hospital, he gave a telephone statement to

the claims  adjustor,  Misty Heavner,  at  which  time  he  failed  to  report  any

alleged physical  activities  which  may  have  caused  his  heart  attack.   On

further  cross-examination, the claimant acknowledged discussing his claim with

Jonathan Davis, an insurance agent for the employer, who apparently filled out the

first report of injury at which time the claimant, again, failed to report any work

activities other than his accounting work.  Finally, on cross-examination, the

claimant conceded that he failed and/or refused to provide contact information in

response to interrogatories propounded by the respondents seeking information

concerning any witnesses who could corroborate his allegation concerning the

unusual work activities which may have contributed to his heart attack.  The

claimant’s testimony appeared cautious and evasive.  (Tr.45-49)

Jonathan Davis was called as a witness by the respondents.  Mr. Davis is an

agent for Corker & Associates Insurance.  As an agent, he wrote various insurance

policies for the employer.  Mr. Davis stated that he was contacted by the claimant
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on January 31, 2011, reporting having sustained a heart attack at work on January

11, 2011, and wishing to file a workers’ compensation claim.  Mr. Davis filled out an

on-line questionnaire and reported the claimant to the workers’ compensation

carrier reflecting that the claimant was performing accounting work when the

accident or illness occurred.  (Resp. Ex. A, p.3)

Misty Heavner was also called as a witness by the respondents.  Ms.

Heavner is the claims adjustor that took the claimant’s recorded statement on

February 1, 2011.  Ms. Heavner testified that she specifically inquired concerning

whether the claimant had any heart problems prior to his January 11, 2011,  heart

attack and that the claimant specifically denied any prior problems which was

untrue.  Ms. Heavner stated that the claimant never advised her concerning any

alleged activities involving salt and ice-melt.  She stated that she first learned about

the purported  activities after telling the claimant that his claim would not be

covered which was then followed by a failed legal advisor and/or mediation

conference.

As reflected above, the claim is replete with inconsistencies and

contradictions.  The record contains no corroborating evidence whatsoever to

support the claimant’s allegation concerning extraordinary or unusual work

activities.  During the course of the proceedings, it was determined that the claimant

personally filled out a Commission Form AR-N dated January 31, 2011, which was

apparently faxed to the Arkansas Workers’ Compensation Commission on February
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25, 2011.  At the hearing, the claimant acknowledged that the form was filled out

in his handwriting.  In the section which requests that the claimant briefly discuss

the cause of injury, the claimant wrote ... “working all day in the office” ... at which

time he began feeling dizzy and gradually developing chest pain without any

reference to the alleged activities which the claimant subsequently reported.  A

photo-copy of the claimant’s notice of injury has been blue-backed and made a part

of the record herein.

ADJUDICATION

Ark. Code Ann. §11-9-114 is set out, in its entirety, below:

(a)     A cardiovascular, coronary, pulmonary, respiratory, or
cerebrovascular accident or myocardial infarction causing injury,
illness, or death is a compensable injury only if, in relation to other
factors contributing to the physical harm, an accident is the major
cause of the physical harm.

(b)(1)     An injury or disease included in subsection (a) of this section
shall not be deemed to be a compensable injury unless it is shown
that the exertion of the work necessary to precipitate the disability or
death was extraordinary and unusual in comparison to the
employee’s usual work in the course of the employee’s regular
employment or, alternatively, that some unusual and unpredicted
incident occurred which is found to have been the major cause of the
physical harm.

(2)     Stress, physical or mental, shall not be considered in
determining whether the employee or claimant has met his or her
burden of proof.

In a workers’ compensation case, the claimant has the burden of proving, by

a preponderance of the evidence, that his claim is compensable, ie., that his injury
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was the result of an accident and arose in the course of his employment and that

it grew out of, or resulted from the employment.  Ringier American v. Combs, 41

Ark. App. 47, 849 S.W.2d 1 (1993); Carman v. Hayworth, Inc., 74 Ark. App. 55, 455

S.W.3d 408 (2001).  Further, the claimant must prove a causal connection between

the work-related accident and the later disabling injury.  Bates v. Frost Logging Co.,

38 Ark. App. 36, 827 S.W.2d 664 (1992).  The claimant must show a  c a u s a l

relationship exists between his condition and his employment.  Harris Cattle Co.,

v. Parker, 256 Ark. 166, 506 S.W.2d 118 (1974).

Although the claimant’s heart attack occurred during the course of his

employment, the record reflects that it did not arise out of the claimant’s

employment.  The record reflects that the claimant had required stenting to allow

proper blood flow to his heart on three (3) separate occasions, specifically, 2002,

2005, and 2009.  The medical evidence reflects that the claimant had experienced

several prior, acute myocardial infarctions and had extensive coronary artery heart

disease.  His medical history reflects chronic systolic heart failure.  The claimant

required continual, periodic follow-up by a cardiologist.  The claimant was taking

medications for cholesterol and high blood pressure.  There is no credible evidence

either lay testimony or medical history  corroborating the claimant’s alleged

activities on January 10 and 11, 2011.  Rather, the record reflects that the claimant

was performing his regular work duties at the time the heart attack occurred.

It is well-settled that claimant has the burden of proving the job-relatedness
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of any alleged injury, without the aid of any kind of presumption in his favor.

Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer

v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of

proof claimant must meet is preponderance of the evidence.  Voss v. Ward’s

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the

duty of the Commission to draw every legitimate inference in favor of the claimant

and to give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant has

met the burden of proof be weighed impartially, without giving the benefit of the

doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark.

App. 196, 737 S.W.2d 663 (1987).

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that the claimant has failed to prove that

he sustained a compensable heart attack within the meaning of the Arkansas

workers’ compensation laws.  Accordingly, the within claim is hereby respectfully

denied and dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  
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