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STATEMENT OF THE CASE

A hearing was conducted February 14, 2011, to determine whether the

claimant could prove that she was permanently and totally disabled within the

meaning of the Arkansas workers’ compensation laws as the result of an admitted

injury sustained on August 9, 2004.

This claim has been the subject of a prior hearing which was conducted on

January 25, 2010, to determine the claimant’s entitlement to additional medical

treatment, specifically, a request for lap-band surgery.  An Administrative Law
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Judge Opinion was filed April 8, 2010, denying the requested treatment.  Said

Opinion was subsequently affirmed and adopted by decision of the Full Workers’

Compensation Commission on October 19, 2010, and is therefore a final decision

and the law of the case.

Thereafter, a prehearing conference was conducted in this claim on January

26, 2011, and a Prehearing Order was filed on said date.  At the within hearing, the

parties stated that the stipulations, the issue, as well as their respective contentions

were correctly set out in the Prehearing Order.  A copy of the Prehearing Order was

introduced, without objection, as “Commission’s Exhibit 1.”

It was stipulated that the claimant sustained a compensable injury to her right

knee, which arose out of and during the course of her employment with the Pulaski

County Special School District on August 9, 2004; that she earned sufficient wages

to entitle her to compensation rates of $279.00 per week for temporary total

disability and $209.00 per week for permanent partial disability; that as a result of

the claimant’s compensable right knee injury, she sustained an injury to her left

knee as a compensable consequence thereof; that the claimant ultimately

underwent total knee replacements on both knees; that respondents #1 paid

appropriate temporary total disability, to date; that the claimant’s last healing period

ended on or about January 15, 2008; that respondents #1 accepted and paid a

thirty-seven percent (37%) impairment to each lower extremity; and that

respondents #1 controverted claimant’s entitlement to all wage-loss disability.
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Again, the sole issue presented for determination was whether the claimant

was permanently and totally disabled as a result of her injuries.

Claimant contended, in summary, that she had been rendered permanently

and totally disabled as a result of her admitted compensable injuries.

Respondents #1 contended that the claimant could not prove entitlement to

permanent and total disability, and that she was not entitled to any permanent

partial disability benefits/wage-loss over and above her impairment ratings, which

have been accepted and paid.

Respondent #2 waived its right to participate in the hearing and stated that

it would defer to the outcome of litigation.  The Trust Fund contended that, in the

event the claimant was found to be permanently and totally disabled, it stood ready

to commended weekly benefits in compliance with Ark. Code Ann. §11-9-502 and,

therefore, has not controverted claimant’s entitlement to any benefits.

The claimant testified in her own behalf.  Heather Taylor was called as a

witness by respondents #1.   The record is composed solely of the transcript of the

February 14, 2011, hearing containing numerous exhibits.  At the claimant’s

request, the transcript of the prior hearing, together with the prior Opinions of

record, were incorporated by reference and made a part of the record herein.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,



-4-

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the evidence, that

she is permanently and totally disabled.  Because the claimant sustained

scheduled permanent injuries as defined by Ark. Code Ann. §11-9-521, and

has failed to prove permanent total disability as defined by A.C.A. §11-9-

519, she is not entitled to permanent partial disability benefits in excess of

the percentage of permanent impairment accepted and paid by respondents

#1.

DISCUSSION

The  claimant,  Carla A. Key, testified in her own behalf.  The claimant is

forty-nine (49) years old.  The claimant graduated from Little Rock Central High

School in 1979.  In addition, the claimant attended Metro Technical Vocational

Center for approximately two (2) years while attending high school where she

obtained training in word processing and related secretarial skills.  After completing

high school, the claimant worked briefly as a secretary, as a cashier, and also did

some bookkeeping while working as an office manager.  The claimant subsequently
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went to work for the Pulaski County Special School District where she was

employed for more than twenty (20) years.  The claimant has worked primarily in

school maintenance.  During the claimant’s most recent employment with the

District, she was head of the maintenance department at Oakbrook Elementary

School in Sherwood, Arkansas.  The claimant testified that her job required her to

be on her feet all day long and perform physically demanding activities. The

claimant sustained an admitted, compensable injury to her right knee on August 9,

2004.  The claimant reported that at the time of her injury, the her gross pay  was

$816.40 every two (2) weeks. The claimant underwent arthroscopic surgery on

September 1, 2005.  Because of the injury to the claimant’s right knee, she over

compensated and sustained a compensable injury to her left knee.  The record

reflects that the claimant continued working for the employer herein for almost three

(3) years while receiving treatment on both knees.  The claimant was ultimately

referred to Dr. Scott Bowen, an orthopedic surgeon in Little Rock, Arkansas, who

has remained the claimant’s primary and authorized treating physician.  The

claimant begin seeing Dr. Bowen in January, 2007.  The claimant underwent a total

right knee replacement on February 28, 2007, followed by a total left knee

replacement on July 11, 2007.  The claimant has not returned to gainful

employment since undergoing her total knee replacements.  Dr. Bowen opined that

the claimant reached maximum medical improvement on January 15, 2008, at which

time he assessed a permanent impairment of thirty-seven percent (37%) to each
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lower extremity which has been accepted and paid by respondents #1.  (Resp. Ex.

A, p.17)

When Dr. Bowen determined that the claimant had reached maximum

medical improvement, he released her with instructions to attempt trial work as a

custodian for four (4) hours a day, three (3) days per week with the hope that the

claimant would be able to increase her activities from there.  If not, he opined that

the claimant would have to look at a permanent job change or retirement.  Because

the claimant was significantly overweight, Dr. Bowen also recommended  a  plan

or  weight reduction which was unsuccessful.  (Resp. Ex. A, pp.14-16)

As previously noted, the claimant has not returned to gainful employment.

As reflected above, the claimant previously requested additional surgery,

specifically, lap-band surgery recommended by Dr. Bowen which was the subject

of a prior hearing and which was denied.  At the within hearing, the claimant

testified that she had lost approximately thirty-five (35) pounds since the last

hearing on her claim while attending Weight Watchers, but asserted that the

process was extremely slow.  In addition, the claimant has recently developed

diabetes and requires medications for diabetes which is unrelated to this claim.

The claimant stated that she was taking a generic Skelaxin, Metaxalone for muscle

spasms, as well as a topical cream, Pennsaid as needed for pain, both prescribed

for her knee injuries.  The claimant was also taking over-the-counter Ibuprofen for

pain but was not taking prescription pain pills.  At the time of the within hearing, the
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claimant had been approved for social security disability and was drawing $643.50

per month as contrasted to her gross pay every two (2) weeks of $816.40 that she

earned at the time of her injury.

On cross-examination, the claimant acknowledged that she was able to drive

a vehicle.  She was also able to exercise so long as the exercises involved low

impact on her lower extremities.  On further cross-examination, the claimant

admitted that she was able to perform certain household chores except for

vacuuming. The claimant acknowledged that she was contacted during March,

2008, by one Heather Taylor, a vocational rehabilitation counselor retained by the

respondent, to assist her in updating her skills so that she might be able to return

to gainful employment.  Apparently, Ms. Taylor recommended a free program at the

Adult Education Center in North Little Rock, Arkansas, where the claimant could

take computer related courses with the goal of returning the claimant to sedentary

work in an office setting.  The claimant asserted that she did not follow-up and

attend the recommended program because she was unable to sit for long periods

of time.  On further cross-examination, the claimant acknowledged that she had

made no attempts to return to gainful employment and had not filled out any

employment applications.

Heather Taylor was called as a witness for respondents #1.  Ms. Taylor is a

vocational rehabilitation counselor with Systemedic Corporation in Little Rock,

Arkansas.  Ms. Taylor stated that she first received a request to assist the claimant
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on March 19, 2008.  Ms. Taylor met with the claimant on March 27, 2008, at which

time she reviewed the claimant’s medical records.  Ms. Taylor stated that because

Dr. Bowen recommended that the claimant return to a sedentary type position, she

recommended that the claimant participate in a clerical training program through the

Wage Program offered through the local Adult Education Center.  Ms. Taylor

pointed out that the program provided basic clerical training and computer training,

as well as typing, data entry skills, and teaching various programs of the Microsoft

Office, such as word processing, Microsoft Word, and the use of spreadsheets

through Microsoft Excel, and then database programs through Microsoft Access,

and presentation programs through Microsoft PowerPoint.  Upon completion of the

program, the Adult Education Center assisted clients in job placement.  The

program was recommended in order to increase the claimant’s employability.

Because the claimant did not follow through on the recommendations made by Ms.

Taylor, Ms. Taylor closed her file in 2008; however, reopened her file again in

November, 2010, at the request of respondents #1 and offered the claimant further

assistance.  Ms. Taylor stated that the claimant did not follow through with her

recommendations.

On cross-examination, Ms. Taylor acknowledged that the claimant did not

have any transferrable skills and that the claimant would basically have to start from

scratch in order to be able to return to work in a sedentary job setting which was the

lowest category of employment as defined by the Dictionary of Occupational Titles.
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Ms. Taylor stated that the program at the Adult Education Center allowed

participants to work at their own pace and that the target was to complete the

course within one year while, at the same time, acknowledging that the program

could take longer depending on the level of attendance.  Ms Taylor also

acknowledged that the entry level pay grade was $7.25 per hour which was

substantially less than the claimant earned at the time of the injury.  Finally, Ms.

Taylor conceded that Dr. Bowen’s reports indicated that the claimant could only

work in a sedentary capacity.

ADJUDICATION

Permanent total disability is defined as inability, because of compensable

injury or occupational disease, to earn any meaningful wages in the same or other

employment.  Ark. Code Ann. §11-9-519(e)(1).  The burden of proof shall be on the

employee to prove inability to earn any meaningful wage in the same or other

employment.  Ark. Code Ann. §11-9-519(e)(2).  The same factors considered when

analyzing wage-loss disability claims are usually considered when analyzing

permanent and total disability claims.  See, Ark. Code Ann. §11-9-519(c); Cross v.

Crawford Memorial Hospital, 54 Ark. App. 130, 923 S.W.2d 886 (1996).  In

determining wage-loss disability, in addition to the percentage of permanent

physical impairment, the Commission may take into consideration such factors as

the  claimant’s  age,  education,  work  experience,  and  other   matters 

reasonably expected  to  affect  his  or  her  future  earning  capacity.   Ark.  Code
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Ann.  §11-9-522(b)(1).  Such other matters include motivation, post-injury income,

credibility, demeanor, and a multitude of other factors.  Glass v. Edens, 233 Ark.

786, 346 S.W.2d 685 (1961).

Further, it is undisputed that the claimant has sustained scheduled

permanent injuries to both the right and left lower extremities as set out in Ark.

Code Ann. §11-9-521.  A portion of the scheduled injury statue is set out, in part,

below:

(f)     Compensation for permanent partial loss or loss of use of a
member shall be for the proportionate loss or loss of use of the
member.

(g)     Any employee suffering a scheduled injury shall not be entitled
to permanent partial disability benefits in excess of the percentage of
permanent physical impairment set forth above except as otherwise
provided in §11-9-519(b).

While it is apparent that the claimant’s scheduled injuries have resulted in

an inability to earn the same wages that she earned at the time of her injury, the

claimant has failed to prove that she is unable to earn any meaningful wage in the

same or other employment.  Accordingly, because the claimant has failed to prove

that she is permanent totally disabled she is limited to her permanent physical

impairment.

The claimant is forty-nine (49) years old.  She has a high school education,

together with vocational training and appears bright and articulate.  Despite the

claimant’s significant impairment to both knees, the claimant is physically able to
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perform sedentary work.  It is understandable that the claimant is not motivated to

be retrained in order to return to work earning minimum wage or wages slightly

above minimum.  The claimant has been approved, and was drawing social security

disability benefits at the time of the within hearing.  Respondents expert witness

conceded that even after the claimant completed a recommended retraining

program, the claimant would only be able to return to an entry level wage,

performing sedentary work.  Returning to work earning wages comparable to her

social security disability is not attractive.  In fact, it can be argued that an entry level

sedentary job is not meaningful wages.  I cannot agree.  While I can understand

and appreciate the claimant’s lack of motivation in either returning to work or

seeking retraining, I cannot concluded that she is permanently totally disabled.  In

my opinion, the claimant is capable of performing some work, at least on a part-time

basis, which should not affect her receiving social security benefits.  The criteria

used to determine disability for workers’ compensation differs greatly from social

security.  While the claimant is disabled beyond her impairment, she is limited to

her scheduled permanent impairment under our Act.

After full consideration of the facts, issues, and the law, I find that the

claimant has simply failed to prove that she is permanently totally disabled within

the meaning of the Arkansas workers’ compensation laws.  Accordingly, the within

claim is hereby respectfully denied and dismissed.

IT IS SO ORDERED.
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DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


