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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F613738

LINDA KEYS, EMPLOYEE CLAIMANT

WAL-MART ASSOCIATES, INC.,
EMPLOYER                                         RESPONDENT NO. 1 

CLAIMS MANAGEMENT, INC.,                                 
CARRIER/TPA                                      RESPONDENT NO. 1 
       
DEATH & PERMANENT TOTAL DISABILITY
TRUST FUND                                       RESPONDENT NO. 2 
                                                                  

OPINION FILED JULY 18, 2011 

A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, 
in Mountain Home, Baxter County, Arkansas.

The claimant was represented by Mr. Frederick S. “Rick” Spencer,
Attorney at Law, Mountain Home, Arkansas.   

Respondents no. 1 were represented by Mr. Curtis Nebben, Attorney
at Law, Fayetteville, Arkansas.

Respondent no. 2 was represented by Ms. Christy King, Attorney at
Law, Little Rock, Arkansas.  Ms. King waived participation in the
hearing.  
   

                                        STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on March 30,

2011, in Harrison, Arkansas.  A prehearing telephone conference

was held in this matter on November 15, 2010.  A Prehearing Order

was entered on that same day.  This Prehearing Order set forth

the stipulations offered by the parties, their contentions, and

the issues to be litigated.

     The following stipulations were submitted by the parties,
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either pursuant to the Prehearing Order or at the start of 

the hearing.  The following stipulations are hereby accepted: 

     1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at

all relevant times, including on October 19, 2006.

     3.  The employee-employer-insurance carrier relationship

existed on or about October 19, 2006, and at all relevant times.

4.  The claimant sustained an admittedly compensable injury

to her back on said date.

5.   At the time of her compensable back injury, the

claimant was earning wages sufficient to entitle her to a

compensation rate of $447.00 per week for temporary total

disability, and $335.00 per week for permanent partial disability

6.  Respondents no. 1 have accepted an 11% permanent

anatomical impairment rating, which has been paid.

7.  The claimant was granted a change of physician to Dr.

Chakales on July 21, 2009.

     8.  The claimant reached maximum medical improvement and the

end of her healing period on August 27, 2007.

9.  This claim for additional benefits has been controverted

in its entirety by respondents no. 1.

    10.  The parties agreed that if called to testify, the

claimant’s husband, Earl Keys, her son, Tony Blair and his wife,
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Janie would corroborate the testimony of the claimant concerning

her abilities. 

     By agreement of the parties, the issues to be litigated at the

hearing were as follows:

1. Constitutional issues.

2. Entitlement to permanent and total disability benefits

or in the alternative wage-loss disability.

3. Entitlement to reasonable and necessary medical treatment

by Dr. Harold Chakales.

4. Controverted attorney’s fee.

    The claimant’s and respondents’ contentions are set out in

their response to the Prehearing Questionnaire and are hereby

incorporated herein by reference.  In addition, the Trust Fund will

defer to the outcome of litigation.

The documentary evidence submitted in this case consists 

of the hearing transcript of March 30, 2011. The claimant’s

Constitutional Brief and her Deposition of April 5, 2010 have also

been made a part of the record. These are retained in the

Commission’s file.

    The following witnesses testified at the hearing: Angela Lee

Elliott and the claimant. 

                            DISCUSSION

     Angela Lee Elliott gave testimony during the hearing.  She is

the claimant’s daughter.  Ms. Elliott is 42 years of age.  At the
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time of the hearing, she was not employed. She has two children. 

     Ms. Elliott testified that her mother was a very hard worker

before her injury on October 19th.  According to Ms. Elliott , her

mother would donate time for extra benefits at Walmart and at the

college.

     She denied having ever observed any problems with the 

claimant’s neck or back.  Ms. Elliott essentially testified that

after her mother’s surgery, she became critically ill and was

transferred to the intensive care unit (ICU).            

     Ms. Elliott testified: 

A. Yes, they did.  And they give her two pints of blood.
They didn't know where it went and she couldn't move.  She was
-- for four days or five days, she didn't even know what world
she was in.

Q. All right.  And then when she got out of the hospital,
did you --

A. I went -- I took care of her during the day.  My dad
worked doing cattle.  I'd be there early in the mornings to
take care of her when my dad was doing his work and I had to
rotate her back, you know, flip her on the side, you know,
because she couldn't move and she couldn't bend over, you
know.  She couldn't wipe herself, you know, I done all that
for her.  And when my dad got off work, he took care of her
and I went home to my kids.

Q. Okay.  How long did that last that she was in that bad of
shape?

A. Oh, I'd say probably I went every day for at least five
or six months because she couldn't hardly -- she couldn't --
she couldn't bend over.  She slept in a hospital bed.  She
couldn't lay flat.

Q. Okay.  The hospital bed would be --

A. Yeah, it was like this (indicating) because she could not
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-- I tried to lay her down and she was just in so much pain so
she got to where she had, you know, stay --

Q. Stay --

A. That's how she slept every day, you know.

Q. Okay.  Now, eventually, she was -- Dr. Blankenship did
the surgery and, eventually, she was able to get up out of
bed; is that right?

A. Yes.

Q How many -- how long after she'd had the surgery was she
able to get up and walk and do things?

A. It was quite a while -- I'm not exactly how long, but it
was quite a while.

Q. How many months would you --

A. I'd say about three or four months, you know.

Q. Before she could get out of the bed?

A. To walk decent without, you know, worry about her falling
because she was still kind of, you know --

Q. Was she still having to sleep in an up -- 

A.   Yes.

Q.   -- inclined --

A. And she -- to this day, she still sleeps in a hospital
bed because she still cannot lay down flat.

     She testified before her injury, the claimant had a beautiful

yard with flowers.  However, she stated that her mom cannot do that

now because she is unable to bend over.  Ms. Elliott also testified

that the claimant cannot enjoy her grandchildren because she cannot

pick them up like she used to.  Ms. Elliott agreed that she

believes her mother continues with pain.
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     Ms. Elliott testified that she stayed over with her on many 

occasions, even recently.  According to her, a typical day for the

claimant entails mostly sitting and lying down.  The claimant is

unable to walk very far because she hurts.  She stated that the

claimant has problems with her balance, which causes her to fall.

Ms. Elliott testified that she has seen the claimant fall getting

out of the truck.  She testified that the claimant has to use a

walker because of her balancing problems.  She also testified that

the claimant’s leg “gives out” on her and she has to hold on to

things to walk.

    She testified that Dr. Hawke has provided a little bit of

relief to the claimant, but she is still in pain.  According to Ms.

Elliott, while on restrictions, Walmart took her mother off the

door as a greeter and made her do stocking.

    On cross examination, Ms. Elliott testified that she has a

three-year-old, and a ten-year-old.  She admitted that she was not

at Walmart when allegedly her mother had to stock after being

released.         

     She testified that her mother tries to do housework, such as

sweeping, and the dishes. Ms. Elliott testified that her mother is

not using the walker.  According to Ms. Elliott, her mother stopped

using the walking before wintertime. 

    The claimant also gave testimony during the hearing. At the

time of the hearing, the claimant was 60 years old.  She completed
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the eighth grade.  At the age of 33, she obtained her GED. 

     Specifically, she testified:

A [sic]. Earl.  All right.  Now, you worked at Wal-Mart in
Harrison.  That's called Store No. 2; is that right?

A. Yes.

Q. And I want you to tell the Judge what your job duties
were at Wal-Mart when you were first hired.

A. When I was first hired, I started out in soft lines.
Then, I --

Q. When were you hired?

A. It was in '95 or '96.  I think it was '96.  And then I
was taught how to run the registers.  I went over and I was
trained to do hardware, do the paint, you know, and stuff like
that.  I worked in crafts.  I worked in toys.  I worked in
groceries sometimes.  I worked -- let's see, there was
hardware, furniture, toys, crafts.  I worked over in
stationery.  I'm trying to think of all the places I worked.
I worked in sporting goods.  They showed me how to do the
hunting license.  It's just like they did over in hardware
making the paint.  I worked in housewares.  I think that's all
the different places I've worked and I run the registers.

Q. Okay.

A. And out in garden center.  I worked out in the garden
center quite a lot.  I was in garden center and toys more than
I was anywhere.

Q And you worked there as an employee for ten years before
this accident; is that right?

A. It's a little over ten I think.

    The claimant gave an extensive explanation of her injury of

October 19, 2006.  She injured her back while attempting to lift a

Pocket Rocket Motorcycle from between some bikes. The claimant

testified that she felt a sharp pain in her back.  
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    She admitted to first treating with the company doctor, Dr.

Armstrong. He took x-rays and gave her a shot. The claimant

testified that he returned her to work with restrictions of no

bending, stooping or lifting over eight pounds.  The claimant

essentially testified that Walmart returned her to work as a

greeter.  According to the claimant, the second night of her

working as a door greeter, Kyle Boyd, the night manager told her to

leave the door and go throw freight over in soft lines.  

     The claimant testified:

Q. Did you say something about your restrictions?  Did you
remind him about your restrictions?

A. I told him -- I said I thought I was to be on the door
and he said, no, that Tutt had pulled something -- a nerve,
something either in his back or in his leg and he had to be on
the door.  So I went over to softlines --

Q. Now, were you -- were you using an assistive device to
get around at this point in time as a door greeter?

A. No, sir.

Q. Okay.

A. No.

Q. And then what happened?

A. I went over to softlines and started throwing freight, I
     mean.

Q. What does that mean, "throwing freight"?

A. Well, they bring it out on pallets and sometimes it's
brought out in shopping carts.  What's ever in them, you put
them up.  And whenever my leg would start to give out on me,
I'd go up front and get a wheelchair up there because when my
leg starts hurting, it starts getting numb, and I know, you
know, I'm going to fall.  So I go -- I went up there and I
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brought a wheelchair over there and I would sit it, and when
I could go and -- go standing up, you know, and stuff, I'd put
freight up standing up, but when my leg started hurting me,
then all I had to do was go over there and get the wheelchair
and I -- they have little rack like deals that slide on them
and I would get the wheelchair and I would put freight in it
and I'd go around and I'd stock freight that way.

Q. And did you do that the rest of the night?

A. Yeah.  I done that until -- I worked that way until I
think -- my first meeting with -- I think it was in November
sometime.

Q. Did they ever explain to you why that they had not
complied with the restrictions you were given?

A. No, sir, and I didn't ask.  I wanted my job.

Q. Okay.  And then what happened?  How many days was it that
you worked in violation of restrictions?

A. I stayed working in soft lines until I went to -- and
couldn't work no more and I went to see Dr. Blankenship.

The claimant admitted to undergoing surgery with Dr.

Blankenship on January 8, 2007.  The last time the claimant treated

with Dr. Blankenship was June 28, 2007.  Thereafter, the claimant

saw Dr. Cannon for shots that had been ordered by Dr. Blankenship.

     She testified:

Q. So what happened when you went back to work, when you
were released and went back to work?  How long did you last
that time?

A. An hour and 20 minutes.

Q. What did they have you doing then?

A. I was stocking in cosmetics and I was putting makeup, eye
pencils and stuff on pegs and putting up like bubble baths,
you know, stuff that they use -- a person buys in HBA because
the bubble bath and stuff like that is in boxes of six.
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Q. HBA is health and beauty aids?

A. Health and beauty and there was -- when they separate HBA
and cosmetics out, a lot of times, the stuff that comes into
cosmetics will really belong down in HBA so it's not unusual
to come across something that belongs in the other area.

Q. And at that point in time, did you know that Dr.
Blankenship when he released you had said no bending, no
stooping, no --

A. I never seen anything.

Q. But you didn't -- you got an hour and 20 minutes --

A. Uh-huh.

Q. -- doing that and what -- what happened to your
condition?  Why did you have to leave?

A. I was in pain because it was -- it was bad.  I got ahold
of John.

Q. John who?

A. I don't know his last name.  He's a night manager.

Q. All right.  

A. He's a young gentleman.  I mean, young -- young man, and
I told him, I said I've got to leave, I can't stand it, I
mean, I was in tears, and he helped me out to my truck and my
husband was waiting on the inside because I can't drive
because my legs go numb, and so he had brought me to work, and
he said he would go back in and get my husband, and I told
him, I said, no, go to Sandy because my husband's hard of
hearing and, I mean, he could stand there and talk to him and
nine times out of ten, my husband wouldn't understand him.  So
he went in and he got Sandy and sent Sandy to get my husband.

Q. And your husband comes and takes you home?

A. Yeah.

     Q. Now, who called you later?  Did anyone call you later and
     say yet again you're going to have the door greeter position?

A. Yes, Larry Phelps called me.
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Q. Who's he?

A. He's the store manager.

Q. And did you say -- what did you -- just tell us the
substance of that conversation.

A. Well, mainly, I referred him back to what had happened
when I got hurt earlier about the -- I was on the door and got
took off of it and was made to go back to throwing freight and
I told him, I said, no, I said, I'm -- I can't do it no more.
I said I'm -- I just don't believe it, I mean, I just don't
believe it, and I told him, I said no, I said I'm -- I won't
take a chance.  I said if I go back -- I said it'll happen
just like it did the first time and I said I won't take a
chance of hurting it worse.  I said, I won't.

Q. And did you accuse him of lying to you the first time?

A. Yes.

Q. And did he -- did he deny that you had lied to him --

A. Yes.

Q. -- that he had lied to you?

A. He said he didn't know anything about it and why didn't
I come tell him, and I told him -- I said you walked through
the door every morning, did you ever see me up there? 

Q. What did he say?

A. He said no and I said -- he said, well, why didn't you
come tell me and I told him -- I said I want to keep my job
and I said when a man -- when the boss tells you to do
something, you do it and I said I've always done that for you
guys, and that was it.

     On cross examination, the claimant testified that she did not

recall who communicated to her in October of 2006 that she was

going to be a door greeter.  

     The claimant testified:

Q. And we want to make sure we get these dates right.  When
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you come back in October of '06; is that right?

A. Yes, sir.

Q. Okay.  So how should Larry even know if, all he's got
going on that he shouldn't recognize that you're not there
when he comes in in the morning?

A. Well, all I'm saying, sir, is if you know that you have
an injured person there and if you're a store manager, you
should know who is on your injured list.

Q. Okay.  That's what you believe.  Okay.

A. Well, that's my opinion, sir.  That -- I mean, I can't go
anymore than what my opinion is.  That's it.

Q. Are you familiar that Wal-Mart has an open-door policy?

A. Oh, yes, sir.

Q. And you've been told that many times that you could go
confidentially over someone's head and make complaints, didn't
you?

A. Yes, sir.

Q. And not once in October when you were put -- what you
complain in the soft lines beyond your restrictions, you never
went to anyone and complained under the open-door policy, did
you?

A. No, sir.

Q. Okay.  Even though you knew it was there, you didn't go
complain.

A. I didn't complain about anything, sir.

Q. Exactly.

A. I wanted my job.

Q. You didn't let anyone know, did you?

A. No, sir.

Q. Okay.



13

A. I asked why.  I asked Kyle that night.

Q. Did you ever think that there might just be a
miscommunication between any of the store managers, just a
possible simple mistake that maybe you should clear up if you
went to the open door policy?

A. Sir, when the boss tells you to go somewhere and you want
to keep your job, you do what the boss says.

Q. Okay.  Well, in fact, you kept your job until you
voluntarily left, didn't you?

A. Yeah, when I couldn't stock.

     The claimant admitted to returning to work one night, on 

August 28th.  According to the claimant, she left because of her

fear of falling and re-injuring herself.  She explained:

Q. My point is Ms. Yolanda had a conversation with you after
August 28th, didn't she?

A. Yes.  

Q. Okay.  And you told her that the reason you didn't go to
work was fear of falling or injurying yourself.  You didn't
tell Ms. Yolanda anything about working outside restrictions,
did you?

A. I turned around and told her that they had put me in
cosmetics.

    She admitted that when her deposition was taken, the only

medication she taking was Tylenol 3 once a week.  The claimant

agreed that from the time she was released from Dr. Blankenship in

August of 2007, and at least as of April 5, 2010, she took only

Tylenol 3 on Wednesday nights.  She admitted that she did not see

a doctor for any pain medication, until she saw Dr. Hawke.  

      The claimant further explained:



14

Q. Now, after this incident on October 19th, did you
continue to work up until approximately the time you had your
surgery?

A. No, sir, I used my -- like I said, I used my vacation
time, my personal time, my sick leave time to where whenever
-- because I had to -- Debbie said I had to use all of that up
before I could get put on workers' comp.

Q. Well, Wal-Mart had a job available for you all that time,
you worked some of that time, didn't you?
A. Yes.  I throwed freight.

Q. Okay.  And, of course, you never told anyone or
complained to anyone you were working outside of your
restrictions that entire time, did you?

A. I wanted my job.

Q. Okay.  My question is, which could be answered yes or no,
you didn't tell anyone during that time period that you were
working outside of your restrictions, did you?

A. No.  Because Kyle knew.

Q. Okay.

A. I mean, he was the one that put me there.

Q. And how did he know --

A. He was management.

Q. How did you happen -- how do you know that he was aware
of your restrictions?

A. I don't, but he's management so I just assumed that they
communicate with each other.

Q. And you never availed yourself to the open-door policy to
complain about that.

A. Sir, in any place I've worked at, you can check any work
record I've ever had, I do what the boss says, any job they
want me to do, I do it.

     The claimant admitted that Larry Phillips called her on or



15

about September 5, 2007, and offered her a job as a door greeter.

However, she admitted that she did not attempt to do the job.

According to the claimant, at this point, she explained to him what

happened in October and that she was not going to take a chance of

being a door greeter pulled off to be in stock and then have her

legs go out on her.  

    She admitted to having planted 24 bulbs last year in her

garden.  According to the claimant, her husband got the dirt and

she admitted to getting down on her knees.  She also admitted to

doing housework, the beds, dishes, vacuuming and sweeping.

    The claimant testified that on a typical average day, the

longest she can do something without taking a break is 45 minutes

to an hour.  She admitted that the medication that Hawke gave her

miraculously helped her.            

     On April 5, 2010, he claimant’s deposition was taken.  The

claimant has an eighth grade education with a GED.  She admitted

she has applied and been approved for Social Security Disability

benefits.  According to the claimant, she sought disability due to

her back injury, her neck, the numbness in her legs, constant pain

and not being able to do normal, every day life things.  

      At the time of her deposition, the claimant stated that she

get $979.00 in disability benefits.  According to the claimant, she

began working for Walmart in 1996, at their Harrison location.

Prior to working for the respondent-employer, the claimant work at
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Millbrook for some 16, years, stocking and pulling.  Prior to that,

she worked at Boone County Hospital in the cafeteria, for some five

to seven years.

     The claimant admitted to one prior job injury, while working

for Millbrook.  She stated that a box hit her in the head and they

thought she had whiplash.  According to the claimant, she was off

work for only four or five days.  The claimant denied going before

a judge on that case or hiring an attorney.  She further denied

having ever filed a lawsuit for a personal injury or received a

settlement for a personal injury.

     She admitted that Dr. Charles Klepper is her family 

physician.  The claimant gave an extensive description of her work

injury of October 19, 2006.  She admitted to treating with Drs.

Armstrong, Brooks and Blankenship.  The claimant agreed that she

then underwent physical therapy treatment.  She saw Dr. Cannon for

pain management.  

   The claimant admitted to undergoing a functional capacity

evaluation.  She testified that she gave full effort on this exam.

According to the claimant, she had enough pain pills in her and was

told to make sure she did everything that she could do.  However,

the claimant testified that after this evaluation, she had back and

leg pain, and an awful headache.              

     A review of the medical evidence of record demonstrates that

the claimant sought medical treatment from Dr. Victor Armstrong on
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October 23, 2006.  At that time, the claimant reported having hurt

her back some five days ago at Walmart, while moving bikes.  Dr.

Armstrong assessed the claimant with “back pain.”     

   On November 2, 2006, Dr. James Blankenship evaluated the

claimant due to a chief complaint of “Left Lower extremity pain

posteriorly to her calf.”  He reported:

HISTORY OF PRESENT ILLNESS: Ms. Keys is a very pleasant 55-
year-old lady who was injured on October 19, 2006.  She was
lifting a scooter and felt a pop in her back with the acute
onset of lower back pain.  The following morning she started
developing leg discomfort and paresthesias that got
progressively worse.  The patient readily admitted that she
has had some occasional problems with lower back pain but this
usually gets better with a little bit of time and walking off
the pain. She has never had any leg pain to speak of.  The
patient is currently working with restrictions.  The patient
has been treated with Flexeril and Tramadol and had an IM
injection of Cortisone two weeks ago.  She also has just
recently started working with Marcus this week at Jones
Physical Therapy in Harrison.  The patient states that her
pain is somewhat better.  She still rates her pain at about
80% towards the worst pain imaginable.  

PHYSICAL EXAMINATION: Her neurologic examination is recorded
on the chart.  She has a combination of some soft L5 findings
and some hard S1 findings on the left. 

IMPRESSION: Her MRI does demonstrate a disk protrusion at L5-
S1 on the left hand side.  This extends out the neural exit
foramen and is consistent with the pain that she is
describing.

RECOMMENDATIONS: First of all, I would recommend that we place
her on Celebrex at 200 mg a day.  I have recommended that she
discontinue and discard the Flexeril that she has been taking.
I have told her that it is fine for her to continue to take
Tramadol on an as needed basis. I have written her a new
prescription for the Ultracet.

I have recommended that she continue working with Marcus is
physical therapy for another four weeks and then return to see
me.  I have told her it is fine for her to continue to work
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with the light duty restrictions she is currently on.  I have
told her that hopefully this will not come to surgery and she
will improve.  Unfortunately since this does not extend out
into the neural exit foramen, if it comes to surgery she will
most likely require a facetectomy and a minimally invasive
arthrodesis at this level.  This obviously will add stress to
the disk spaces above, but at present since the leg pain is
the majority of her complaints I do not feel like that a
multi-level arthrodesis would be needed.  Hopefully none of
these things need to be considered if she does well with
conservative treatment.  She agrees to this game plan, and I
will see her back in four weeks.

    On that same date, the claimant underwent an MRI of lumbar

spine with following impression:

1. Multi-level degenerative changes L3-4, L4-5 and L5-S1,
most significant at L5-S1 with changes described above.

2. Mild to moderate lateral recess stenosis at L3-4, L4-5
and L5-S1,most significant at L4-5

3. L4-5 midline disk protrusion with annular tearing and
bilateral neuroforaminal narrowing of the exiting L4
nerve root.

4. Extreme lateral disk protrusion without significant
effacement of the L5 ganglion at L5-S1 on the left but
significant L5 neuroforaminal narrowing.

     The claimant returned to see Dr. Blankenship on November 30,

2006 due to a chief complaint of, “Right lower extremity numbness

and dysfunction.” She reported that from the standpoint of her

pain, she was not any better than she was on her last visit.  These

notes demonstrate that over the weekend, the claimant developed

some right posterolateral numbness and dysfunction of her leg.  Dr.

Blankenship reported that the claimant had been working diligently

with Marcus Jones in her physical therapy course.  However, at that

time, the claimant had been hurting since her injury on October 19,

2006.  Specifically, Dr. Blankenship wrote:
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PHYSICAL EXAMINATION: The patient does not have any
significant myofascial findings on examination either in her
back or in the piriformis or greater trochanteric area.  I do
not appreciate any changes in her neurologic examination.

I have reviewed her MRI that was done in early November.  As
mentioned in my previous dictation, the patient does have a
disk herniation with an extreme lateral component at L5-S1.
It is my opinion that the disk in the canal with resulting L5
compression as well as the lateral component with L5
compression is the etiology for the majority of her pain.  She
also has marked lateral recess stenosis with a probable
annular tear at L4-5.  It is likely that this annular tear has
also contributed to her current back pain and her lateral
recess stenosis on the right hand side is likely cause of her
current right leg dysfunction. She unfortunately has mild
lateral recess stenosis at L3-4 level with a disk protrusion
and some acute end plate edema at this level.

IMPRESSION: It is difficult to sort out what is new and what
is old, but I will state once again that her need for
treatment at all in my opinion based on a reasonable degree of
medical certainty is still directly related to her work-
related injury.  No matter what has to be done to correct this
depending on what the woman wants to do, it is still my
opinion that this all falls under the head of her work related
her problem.

RECOMMENDATIONS: Based on her continued neurologic deficits
and her new onset of parasthesias and weakness in her right
leg that has resulted in a fall, I have told her that surgical
intervention is not something that would be unreasonable to
consider.  Unfortunately, I told her that there is no easy
surgical solution to the problem that she has in her back.
Certainly it would be tempting since the majority of her
neurologic complaints are radicular to discuss a multi-level
decompression.  Unfortunately given the degree of disk space
changes that she has and coupled with the fact that she would
need a complete facetectomy on the left hand side at L5-S1, I
feel like this would create a significant amount of mechanical
instability in her back.  I have told her that is one option,
however, but would not be what I would recommend if she
elected for surgical roots at L5-S1, with an extreme lateral
decompression at the L5-S1 level with transformainal
implantation of a PEEK implant.  I have told her that prior to
surgical intervention she will need a new MRI due to the
significant neurologic complaint changes that she has had
since her last visit to make sure there is not something
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different going on than what we see.  If she does not have any
significant contralateral problems at L5-S1, then I would
simply decompress the contralateral side via an ipsilateral
approach.  She will need to have a bilateral decompression
done at the L4-5 level with bilateral implantation of PEEK
implants.  The problematic level is the L3-4 level.  She does
have some acute end plate edema posteriorly....

     On January 4, 2007, Dr. Blankenship saw the claimant for 

a follow-up visit of her “Lower back and right lower extremity

dysfunction.”  His impression was, “The patient has significant

disk protrusions and disk disruption in her spine.  The patient is

on the OR schedule for Monday.”

     The claimant underwent surgery with Dr. Blankenship on 

January 8, 2007.  It appears he performed an “L3 through S1 lumbar

fusion.”  She was discharged home in stable condition on January

19, 2007. 

     Dr. Blankenship wrote the following on February 8, 2007:

Linda is back in the office today at two and a half to three
weeks status post reconstructive surgery and doing well.  She
had a somewhat stormy course at Regency, but nothing that was
unexpected due to her long smoking history.  The good news is
that she has stopped smoking and has stayed stopped.  She,
overall, is pleased with where she is this soon after surgery,
as I am. She saw Dr. Klepper for a workup for some
lightheadedness, and her workup was completely negative.  We
are going to wean her off the Hydrocodone.  She is currently
only taking six Hydrocodone a day which, considering that she
had a three-level arthrodesis, is somewhat amazing.  I am
going to place her on some Lyrica at 75 mg twice a day for her
neuropathic pain.  All in all, considering the magnitude of
her surgery and the time duration that she was hurting before
surgery, she is doing extremely well.  She will be off work
until I see her back in six weeks, and we are going to have
one more week of home physical therapy and then get her to
start working with the folks at the hospital in Harrison.  She
agrees with this game plan and is please with where she is at
the current time, as am I.
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     On March 8, 2007, Dr. Blankenship wrote:

HISTORY OF PRESENT ILLNESS: Linda is back in the office today.
She states that her preoperative back and left leg pain have
completely resolved.  She is very pleased with the outcome of
her surgery for that, but the pain that she has been having in
her right leg that has been progressively worse is causing her
a significant amount of difficulty.

PHYSICAL EXAMINATION: On examination today, she has positive
findings for greater trochanter and piriformis syndrome.

IMPRESSION: I have told her that despite the fact that I am
about as certain as I can be that the problem is more
myofascial with piriformis and greater trochanter which is
certainly not unheard of in someone that has had a major back
operation with reconstruction and especially with the degree
of pain that she had that is present, but I still would
recommend a postoperative MRI.  With someone who is two months
out from surgery and having this degree of difficulty, a
postoperative MRI is needed.

RECOMMENDATIONS: I have recommended an MRI with and without
Gadolinium.  I will then review this.  It is likely at that
time if the MRI does not show any compressive etiology for her
pain then a referral to see Dr. David Cannon for evaluation
and treatment would be appropriate.  The patient has been on
Lyrica over a month.  She has not noticed any significant
benefits with the Lyrica and I have told her to discontinue
it.  She is only taking four to eight Hydrocodone a day as
needed for pain.  I am going to review her new MRI and if it
does not show any problems on the right hand side as far as
compression, then I am going to recommend that we get her in
to see Dr. David Cannon and I will discuss her case with Dr.
Cannon prior to that visit, but I think a consideration of a
piriformis injection and maybe a greater trochanter injection
would be worthwhile.  She agrees with this game plan.

    A lumbar MRI with and without Gadolinium Enhancement was

performed on that same date, with the following impression:

Status post L3-4, L4-5 and L5-S1 interbody implantation with
pedicular fixation.  No residual or retained disk fragments
are noted.  No compressive etiology either from new disk
protrusion or from any problems with the orthopedic implant is
noted for the patient’s postoperative right lower extremity
pain.
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    The claimant saw Dr. Blankenship on March 9, 2007, for a 

follow-up visit:

Mrs. Key’s MRI was reviewed in its entirety today.  It does
not demonstrate any significant neural compression on the
right hand side.  She has a good decompression on the
operative side.  No compressive etiology was noted that would
explain her right lower extremity pain.

My recommendation is that we get the patient in to see Dr.
David Cannon for evaluation and treatment.  My thought would
be since I think the majority of her pain is piriformis in
nature that Dr. Cannon would consider doing a right-sided
piriformis injection. As always, I lend myself to his wisdom
as to what he thinks that other injections might be of benefit
to this patient, but my clinical evaluation of her makes me
think that the piriformis syndrome is the major etiology of
her postoperative pain.  She does have some greater
trochanteric pain on the right hand side also, and if 
Dr. Cannon felt an injection for this would be warranted I
would agree.  I would certainly agree with anything that he
decided to do and told Mrs. Keys that I trust his clinical
judgment implicitly.

     On March 9, 2007, the claimant underwent another lumbar MRI,

with the following impression:

Status post L3-4, L4-5 and L5-S1 interbody implantation with
pedicular fixation.  No residual or retained disk fragments
are noted. No compressive etiology either from new disk
protrusions or from any problems with the orthopedic implants
is noted for the patient’s postoperative right lower extremity
pain.

     The claimant saw Dr. David Cannon on April 10, 2007.  He

wrote, in relevant part:

Dear Dr. Blakenship:

Ms. Keys was seen in the office today for complaints of low
back pain, right hip and buttock pain and right lower
extremity pain.  As you will recall, she has undergone
previous interbody fusion.

I have talked with Ms. Keys about several options including
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lumbar epidural injection, transforaminal injection as well as
piriformis injection.  Because she has such a large component
of leg pain, I think it would be wise to consider an epidural
injection over a piriformis injection. I talked with her about
that and she is in agreement that she would like to try that
option....

     Dr. Blankenship saw the claimant on June 28, 2007, in 

pertinent part:

CHIEF COMPLAINT: Lower back and right lateral hip pain and
right anterior thigh pain.

HISTORY OF PRESENT ILLNESS: Ms. Keys is back in the office
today status post two epidural steroid injections.  She is now
almost six months out from her multi-level reconstruction.
She has had her two epidural steroid injections and has not
gotten any better.  She has also been working diligently with
physical therapy at Harrison at the hospital.

                               *****

IMPRESSION: Her MRI today does not show any neural
compression.  This appears to be a stable MRI postoperatively
and is her second postoperative MRI.  I think the majority of
her pain is hip in nature and not radicular, at least at
present.  She also has some mild piriformis findings.

RECOMMENDATIONS: I have told her that at six months out from
surgery and still having a significant degree of pain that we
obviously need to change things up a little bit as far as
where we are going from here. I have told her that it is
likely that her hip pain is coming from being on a walker for
a significant amount of time and then on a cane.  Her pain has
changed somewhat from her preoperative pain, but I still feel
like this is directly related to her postoperative recovery
course.  I would recommend that we get her in for an injection
of her hip.  I am going to talk with Dr. Cannon and see
whether he will perform this for us; and if not I will get her
in to see one of the hip doctors.  She does need to continue
doing her physical therapy but until we get this hip injected
I am not sure there is really anything else for us to do
treatment wise or pain wise.  She agrees with this overall
game plan.

ADDENDUM: The bottom line is that I have recommended that she
get her TENS unit back which her case manager tells me will
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happen.  She is also going to get into doing some water
therapy which is good.  We are going to get some plain x-rays
on her today and Steve has gone over the exercises that she
needs to be doing in the pool when she does them.  

     An MRI of the lumbar spine with and without Gadolinium 

Enhancement was performed on June 28, 2007 with the following 
    

IMPRESSION: Status post L3-4, L4-5 and L5-S1 pedicular
fixation with implantation in the disk space. This is a normal
appearing MRI postoperatively with no complication of the
implants. There is slightly more edema noted in the L5-S1
level and at the other levels, and if not done a CBC. C-
reactive protein and sed rate is recommended. 

     The claimant underwent a functional capacity evaluation on 

August 15, 2007.  The evaluator was Jennifer Fowler, MSPT.   Ms.

Fowler’s Summary Report states, in relevant part:

Physical Effort Findings

Overall test findings, in combination with clinical
observations, suggest the presence of sub-maximal effort on
Ms. Keys’ behalf. In describing sub-maximal effort, this
evaluator is by no means implying intent.  Rather, it is
simply stated that Ms. Keys can do more physically at times
that was demonstrated during this testing day.  Any final
vocational or rehabilitation decisions for Ms. Keys should be
made with this in mind.

Reliability of Client Reports Findings

Overall test findings, in combination with clinical
observations, suggest considerable question be drawn as to the
reliability/accuracy of Ms. Keys’ subjective reports of
pain/limitation.  While her subjective reports should
certainly not be ignored, they should be considered within the
context of her RCR findings.  Significantly more weight should
be placed upon objective findings versus subjective reports.
In describing such findings, this evaluator is by no means
implying intent.  Rather, it is simply stated that Ms. Keys
can do more at times that she currently states or perceives.
While her subjective reports should not be disregarded, they
should be considered within the context of such RCR findings.
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Summary of Findings

Did Ms. Keys provide full physical effort during testing?
Based upon competitive test performances, heart rate analysis,
and clinical observations, it is suggested that Ms. Keys gave
questionable effort.  She had low effort ratings on 5/7 Jamar
Dynamometer Grip Tests, displayed few competitive test
behaviors, and her heart rated did not exceed 65% or maximum
predicted heart rate all suggesting questionable effort.

Are Ms. Keys’ subjective reports reliable?
Ms. Keys was given numerous pain and symptom questionnaires in
which she had suggestion of inappropriate illness behavior,
being crippled, and poor psychodynamics.  On the Hand Function
Sort, Ms. Keys perceived herself as meeting the less than
sedentary physical demands level with a reliable rating.  On
the Spinal Function Sort, Ms. Keys perceived herself as
meeting the sell than sedentary physical demands level with a
rating of reliable.  She also had suggestion of non organic
presentation.  She had to sit up straight, but when focused on
other tasks sat in a forward flexed position and walked with
cane in a forward flexed position.  Overall there are
inconsistencies in the reliability of Ms. Key’s subjective
reports of pain/limitation.

What are Ms. Keys’ physical abilities and limitations?
Client was able to sit and stand for short periods of time of
10-19 minutes at one time.  She was able to walk on a frequent
basis (34-66% of the day) at a slow pace.  She was able to use
her hands and arms to perform tasks in a seated or standing
position on an occasional basis.  Overall she is limited to
the less than sedentary strength demand level with lifting
less than 10 pounds on an occasional basis (0-33% of the day).
She was able to lift an 8 pound box from 30 inches to 53
inches and from 53 inches to overheard.  She was also able to
push and pull a 100 pound sled 30 feet.

Recommendations

Based upon the results of this evaluation, Ms. Keys is unable
to perform tasks that are required of her pre-injury job.  The
job of a stock clerk is classified at the Heavy physical
demands level.  She performed activities consistent with the
less than sedentary physical demands level.  She is able to
sit and stand on an occasional basis (0-33% of the day) with
frequent need to change positions.  She is able to walk on a
frequent basis (34-66% of the day).  She is limited in lifting
to the less than sedentary strength demand level and is
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limited to lifting less than 10 pounds from 30 inches to
overhead.  She completed all lifts with poor body mechanics.
She had difficulty and was out of breath with some of the
easier tasks.

Ms. Keys is to follow up with Dr. Blakennship and all
limitations and further treatments are at his discretion.  It
should be noted that Ms. Keys gave questionable effort and
there are inconsistencies in the reliability of her subjective
reports of pain and limitation. The results of this evaluation
were reviewed with Ms. Keys at the conclusion of the
evaluation. 

     In a letter dated August 27, 2007, Dr. Blankenship wrote:

To Whom it May Concern:

At her case manager’s request I have reviewed her chart and
rendered an opinion concerning MMI as well as an impairment
rating. I have already addressed the findings of her
Functional Capacity Evaluation.  I do not feel like the
patient is at MMI. She has some rather significant limitations
that I placed on her from a standpoint of work.
Unfortunately, there were some significant inconsistencies on
her functional capacity evaluation which has lead [sic] me to
believe that there is really nothing else that from either a
surgical standpoint or injection standpoint would be of
benefit.  She knows the exercises she needs to be doing and
she has demonstrated the proper lifting techniques when
needed.  She does qualify for an impairment rating based on
the Fourth Edition AMA Guidelines. Under the subheading of
table 75, 4C single-level spinal fusion without residual
objective findings, the patient would qualify for a 9% under
the subheading of lumbar.  With two additional levels, this
would bring her total impairment to the body as a whole up to
11%.

I do feel like the patient has reached MMI and no further
treatment at present is likely to bare any fruit as far as
recovery.  She has been advised by my office staff that she
needs to quit walking with a walker due to the fact that she
is becoming rather dependent on this.  I really do not know
where else we can go except to tell the patient it is time to
go ahead and consider getting back to work with her permanent
restrictions and getting on with her life.  She has readily
admitted with each office visit that she is significantly
better than she was preoperatively, but the inconsistencies on
her FCE are concerning me and I do not feel like that any
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further treatment is likely to bear fruit. 

This narrative is based on a reasonable degree of medical
certainly and a review of the patient’s entire chart as well
as most recent Functional Capacity Evaluation.

      In addition, on August 27, 2007, Dr. Blankenship returned the

claimant to work as of August 28, 2007.  He gave the claimant

restrictions of, “No lifting greater than 20lbs.  No bending or

stooping, no prolonged standing over 4 hrs., and no prolonged 

sitting over 2 hrs.”        

     It appears that the claimant underwent initial evaluation 

with Dr. Harold Chakales on August 5, 2009.  He wrote:

HISTORY OF PRESENT ILLNESS:
Ms. Keys is a 59-year-old female who sustained a workers’
compensation injury on October 19, 2006, when she injured her
low back.  She was subsequently placed under the care of Dr.
Blankenship.  He operated on her one time on January 8, 2007.
Her chief complaint has been persistent, chronic low back pain
and pain radiating into both legs.  She still has the same
problems. She states that she falls a lot.  She has chronic
bilateral leg pain.  She is able to ambulate but has
difficulty stooping and bending.  

PREVIOUS TREATMENT:
One previous surgery.

CURRENT MEDICATIONS:
Tylenol P.M. for sleep p.r.n.  She takes plain Tylenol for
pain.

PAST MEDICAL HISTORY:
Her past medical history is negative for diabetes or
hypertension.

RADIOGRAPH REPORT:
X-rays of the lumbar spine show she is post op lumbar fusion
at L3-4, L4-5, L5-S1, with pedicle screws.  There are XLIF
cages at L4-5 and L3-4, with grafts at L5-S1.

PHYSICAL EXAMINATION:
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Physical examination shows a middle-aged female who appears
her stated height and weight.  Examination of her lumbar spine
shows a well healed laminectomy incision.  She has pain with
forward flexion past 70N. Lateral flexion is less than 10N.
She has minimal hyperextension. Straight leg raising is
positive bilaterally at around 45N. Knee and ankle jerks are
intact, although the ankle jerks are diminished.  

DIAGNOSES:
1. Status post op lumbar laminectomy and fusion.
2. Chronic pain syndrome.

DISCUSSION:
I will see this lady in 3 weeks.  I have given her Darvocet
for pain.

     On August 24, 2009, Dr. Chakales reported:

REVIEW OF RECORDS:
Ms. Keys injured her back on October 19, 2006.  Dr. Armstrong
saw her on October 25, 2006, with severe low back pain.  She
was subsequently operated by Dr. Blankenship in January 2006
[sic] and was diagnosed with an extreme lateral herniation at
L5-S1 with a left S1 radiculopathy with stenosis, bilateral L5
radiculopathy, bilateral recess stenosis, degenerative disc
disease at L3-4,L4-5.  He performed a transforaminal interbody
fusion at L5-S1 on the left, and bilateral lateral fusion at
L4-5.  A decompression laminectomy was performed at L3-4 and
discectomy at L4-5, with posterior lateral arthrodesis at L3-
4, L5-S1, and interbody implant at L3-4 and L4-5.

     Dr. James Hawke evaluated the claimant on July 20, 2010 due to

low back/neck pain, bilateral leg pain/numbness. Dr. Hawke

reported, in relevant part:

HISTORY OF PRESENT ILLNESS: The patient indicates that she was
lifting a pocket rocket bike and it got hung up on a band.
She lifted it further and felt a sharp pain in her low back
and felt a pop that made her think it was very bad.  This all
occurred in the lower portion of her low back.  She was found
to need surgical intervention.  She states she had one disc
replaced, four of them were plated and she has five bolts in
her back.  This surgery was performed by Dr. James Blankenship
in Fayetteville. She has also had surgery by Dr. Wayne Brookes
and a Dr. Chakalles [sic] in Little Rock. She has had physical
therapy at the Jones Physical Therapy site as well as at North



29

Arkansas Regional Medical Center.  She has also had shots in
her low back from Dr. Cannon in Fayetteville.  This was four
different shots between April and July of 2007.

The patient completed the brief pain inventory and indicates
she has pain throughout the day.  She receives 10% relief of
her pain on her current regimen.  The patient completed the
body pain diagram and indicates she has pain in her neck, low
back and in the posterior aspect of both calves.  She also has
pain in the anterior part of her left thigh.  The patient
indicates that sometimes the numbness is associated with
weakness.  There is a burning feeling in her calves and she
occasionally falls due to this problem.  The pain at its worst
is 8/10, the least is 6/10, and the average is 5/10, and
currently the pain is 6/10.  The pain interferes 70% with
general activity, mood, walking ability, normal work, and
relations with other people; 90% with sleep, enjoyment of
life, ability to concentrate and appetite.

The patient completed the SOAPP form and had 10 positive
criteria.  Eventually she would like to be where the pain is
bearable.  She would like to be able to get some sleep.  She
would like to have a normal life.  She would like to loose
weight and stop smoking.  When her pain is under control she
enjoys walking and seeing wildlife.  She can no longer do
crafts or work in her garden or go hunting do to the
limitations the pain has caused her.  She does need her pain
under control so that she can help take care of her husband
who helps take care of her.

IMPRESSION: Degenerative disc disease, neck pain/strain, low
back pain/strain-status post surgical intervention, periphal
neurpoathy, Nicotine/Tobacco abuse, obesity, muscle spasms,
osteoarthritis, degenerative joint disease, psoriasis, H/O
hepatitis, chronic pain syndrome, peptic ulcer disease,
melancholia.

PLAN:
• The patient and I had an opportunity to go thru [sic] the

things that have helped her in the past and those things
that have not been beneficial.

• The patient’s husband played an active roll in the
discovery process of finding a regimen that would work
for Linda.

• The patient was given a prescription of imipramine 10 mg
to take one every night for a week.  Then go to taking
two tablets nightly thereafter as long as she tolerates
it well.
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• The husband interjected that Linda is very sensitive to
medications.  She was informed that she should not start
all of the medications in one night.  If she has a
problem with her medications she is to go down a step or
stop them altogether.

• Patient is to apply the topical of choice to the affected
areas.

• The patient was given pamphlets for exercises of her neck
back and knees which she is to do twice daily.

• The patient was given a prescription of sulindae 200 mg
to take 1-2 times daily.

• The patient is to stop smoking.
• The patient is to loose five pounds by the time she

returns in one month.  She was given pamphlet on low fat,
low cholesterol foods.  She was also given a regimen of
a modified 1800 ADA diet.  This had the eggs and bacon
removed from the morning meals.

• The patient is to pick up some osteobiflex and use that
twice daily.

• The patient was given a prescription of Soma to take ½ in
the morning, ½ in the afternoon and ½ at night.  Again if
they are over sedating she can take less than that.

• The patient was given a prescription for Tylenol #3 to
take 1 every four hours as needed for breakthrough pain.
There is only 60 for the month.  She is to try her other
medications first, if she is still having undo pain she
can take one of these.

• The patient was given a prescription of Neurontin 100mg
and she is to work up to 4 tables nightly over weeks.

• The patient was requested to get a multivitamin and take
daily.

• The patient was to pick up the vitamin B12 liquid, she is
to put one dropper full under her tongue daily.

• The patient was requested to follow up in one month and
call with any questions.

     Robert White performed a vocational assessment on April 29,

2010.  He wrote the following:

Summary

Objectively, we have a 59 year old female (advanced age) with
an 8th grade education (limited) and work history with Wal-
Mart. She suffered a work related injury with subsequent
vocational handicaps affecting return to work.
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Conclusions
Quoting Vocational Expert Handbook, Office of Hearing and
Appeals Social Security Administration February 1990,
“Alternate Sitting and Standing - In some disability claims,
the medical facts lead to an assessment of RFC which is
compatible with the performance of either sedentary or light
work except that the person must alternate periods of sitting
and standing.  The individual may be able to sit for a period
of time, but then must get up and stand or walk for awhile
before returning to sitting.  Such an individual is not
functionally capable of doing either prolonged sitting
contemplated in the definition of sedentary work (and for the
relatively few light jobs which are performed primarily in a
seated position) or the prolonged standing or walking
contemplated for most light work. (Persons who can adjust to
any need to vary sitting and standing by doing so at breaks,
lunch periods, etc., would still be able to perform a defined
range of work.  There are some jobs in the national economy-
typically professional managerial ones- in which a person can
sit or stand with a degree of choice.  If an individual had
such a job and is still capable of performing it, or is
capable of transferring work skills to such jobs, he or she
would not be found disabled.  However, most jobs have ongoing
work processes with demand that a worker be in a certain place
or posture for at least a certain length of time to accomplish
a certain task.  Unskilled types of jobs are particularly
structured so that a person cannot ordinary sit or stand at
will.  In cases of unusual limitations of ability to sit or
stand, a VS should be consulted to clarify the implications
for the occupational base.

During this interview, Linda literally stood the entire
interview constantly moving, shifting position and pacing back
and forth.  She obviously cannot get comfortable and based of
her considerable back surgery and functional capacities
assessment she is not capable of any work including entry
level unskilled work at the sedentary level

She does not meet the criteria of sedentary work and she is
not capable of performing other physical activities on even
the most limited basis.

She has an excellent work history and is “worn out”.  She has
no skills, lacks formal education and would not be competitive
with others.

Quoting Functional Capacities Assessment, “Based upon the
results of this evaluation, Ms. Keys is unable to perform
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tasks that are required of her pre-injury job.  The job of
stock clerk is classified at the Heavy physical demands level.
She performed activities consistent with the less than
sedentary physical demands level”.

Linda Keys will not be competing against other handicapped
individuals for jobs in the local economy but with all
students who drop out of high school, vocational technical
school or college and directly enter the labor movement, and
all workers who have been fired, quit, or laid off from jobs
and thrown back into the labor pool, regardless of age or
gender.

I have no recommendations for this lady vocationally and wish
her the best.

                  
                         ADJUDICATION 

A.  Constitutional Issues

     The claimant filed a Motion to Recuse and a Brief in support

of said Motion in this matter with the Commission, challenging,

inter alia, the constitutionality of the provisions of the Arkansas

Workers’ Compensation Act that provide for the establishment of

administrative law judges. 

    With respect to the claimant’s Motion for Recusal and the

balance of the Motion pertaining to the constitutional challenges,

I find that the Arkansas Court of Appeals has rejected identical

arguments in Long v. Wal-Mart Stores, Inc., 98 Ark. App. 70, S.W.3d

(Ark. Ct. App. Feb. 21, 2007), pet. for rev. denied, No. 07-268

(Ark. May 3, 2007).  Therefore, the claimant’s Motion for Recusal

is denied, and I find her constitutional challenges to be without

merit.  Hence, the Act is constitutional.

B.  Permanent and Total Disability/Wage-Loss Disability
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The claimant asserts that she has been rendered permanently

and totally disabled as a result of her compensable back injury, or

in the alternative, that she sustained wage-loss, as a result of

this injury.

     Ark. Code Annotated §11-9-519(e)(1) defines "permanent total

disability" as an inability, because of compensable injury or

occupational disease, to earn a meaningful wage in the same or

other employment.  Furthermore, the statute provides that the 

burden of proof shall be on the injured employee to prove inability

to earn any meaningful wage in the same or other employment. Ark.

Code Ann. §11-9-519(e)(2).

     When considering claims for permanent partial disability 

benefits in excess of the employee's percentage of permanent

physical impairment, the Commission may take into account, in

addition to the percentage of permanent physical impairment, such

factors as the employee's age, education, work experience, and

other matters reasonably expected to affect his or her future

earning capacity. Ark. Code Ann. § 11-9-522(b)(1).  

    As of the date of the hearing, the instant claimant was 60

years old.  She completed the 8th and has her GED.  She worked for

the respondent-employer some 10 years, as a stock clerk.  Prior to

this, the claimant worked at Millbrook 16 years.  While working

there, the claimant essentially performed stocking duties.

However, as of the date of the hearing, the claimant was drawing
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Social Security Disability benefits.   

    On October 19, 2006, the claimant sustained an admittedly

compensable injury to her back as a result of a lifting incident,

while working for the respondent-employer.       

     The claimant has been treated and evaluated by several 

doctors, including, but not limited to Drs. Armstrong, Brooks,

Blankenship, Chakales, and Hawke.

     On January 8, 2007, the claimant underwent surgery to her 

back by Dr. Blankenship, at the expense of respondents no. 1.  In

addition, they have paid for conservative treatment, in the form of

extensive diagnostic testings, physical therapy treatment, epidural

steroid injections, and a medication regimen.

     The parties stipulated that the claimant reached the end of 

her healing period for her compensable back injury on August 27,

2007. The claimant has been assigned an 11% permanent anatomical

impairment rating due to her compensable back injury, which has

been accepted and paid by respondents no. 1. 

     As of the date of the hearing, the claimant continued with

treatment by Dr. Hawke. The evidence demonstrates that the

claimant’s symptoms have been miraculously relieved by the

treatment provided by Dr. Hawke.  

     On August 15, 2007,the claimant underwent a functional 

capacity evaluation.  Overall the test findings, in combination

with clinical observations, suggested the presence of sub-maximal
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effort on the part of the claimant.  As a result, the evaluator

concluded that the claimant is able to perform activities

consistent with the less than sedentary physical demands level.

     Dr. Blankenship in August of 2007 placed restrictions on the

claimant of “No lifting greater than 20lbs. No bending or stooping,

no prolonged standing over 4 hrs., and no prolonged sitting over 2

hrs.”

      The evidence shows that Walmart made a bona fide job offer as

a door greeter to the claimant in September of 2007.  A note

summarizing this conversation demonstrates that the claimant spoke

with the store manager.  The claimant would have been required to

be at the door, have a chair and do nothing but greet customers.

Management also instructed the claimant to call him if there was

anything he could help her with.  However, according to this note,

the claimant stated that she did not want to return because she was

afraid of falling, and just did not want to take this chance.

Based on the restrictions placed on the claimant by her treating

physician, Dr. Blankenship, I find that this job offer as a door

greeter was well within the claimant’s physical capabilities. 

Although there was testimony by the claimant that the respondent-

employer had previously required her to work outside of her

restrictions, however, the store manager advised her during this

conversation to let him know if there was anything he could do for

her. Nonetheless, the claimant made no attempt whatsoever to
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perform this job.  Therefore, under these circumstance I find that

the claimant’s refusal to attempt this job was unreasonable.     

     I think it is noteworthy that the claimant admitted to 

planting 24 bulbs last spring.  This action required stooping,

bending, and kneeling.  Her testimony demonstrates that she is able

to perform some household chores.  

     Hence, in light of all of the foregoing, and considering the

restrictions placed on the claimant by Dr. Blankenship, I find that

the claimant is capable of performing the demands of work at the

sedentary level.   

    Therefore, after considering all the evidence in this case

impartially, without giving the benefits of the doubt to either

party,  I find that the claimant failed to prove by a preponderance

of the evidence she is permanently totally disabled as a result of

her compensable back injury of October 19, 2006.     

      With respect to claimant’s assertion of wage-loss disability,

after considering the claimant’s age, education, nature and extent

of her injury, permanent physical impairment, restrictions, her

lack of motivation to return to work, and because she unreasonably

refused a bona fide job offer by the respondent-employer, which was

within her restrictions, I find that the claimant failed to prove

that she sustained any wage-loss disability, over and above her 11%

anatomical impairment rating.       

    While I recognize that the claimant underwent a vocational
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assessment wherein the evaluator determined that the claimant does

not meet the criteria for sedentary, minimal weight has been

attached to this opinion considering the claimant’s sub-maximal

effort on the FCE, and all of the probative evidence to the

contrary. 

C.  Additional Medical Benefits  

An employer shall promptly provide for an injured employee

such medical treatment as may be reasonably necessary in connection

with the injury received by the employee.  Ark. Code Ann. §

11-9-508(a).  The claimant bears the burden of proving that she is

entitled to additional medical treatment.  Dalton v. Allen Eng'g

Co., 66 Ark. App. 201, 989 S.W.2d 543 (1999). 

     After reviewing the evidence in this case impartially, 

without giving the benefit of the doubt to either party, I find the

claimant met her burden of proving by a preponderance of the

evidence that she is entitled to additional medical treatment for

her compensable back injury of October 19, 2006.

     The claimant suffered an admittedly compensable injury to her

back after a lifting incident, which has resulted in chronic back

pain.  Respondents no. 1 accepted the claim as compensable and paid

some medical expenses. However, respondents no. 1 subsequently

suspended  the payment of medical benefits.

     She underwent back surgery with Dr. Blankenship on January 8,

2007. Since this time, the claimant has received extensive

conservative treatment for her compensable back injury, which
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include, but is not limited to physical therapy treatment, a

medication regimen, and steroid injections.  Despite this said

course of treatment, the claimant has consistently complained of

continued low back pain and related symptoms, with only minimal

relief.  However, the claimant’s testimony and her daughter’s

testimony demonstrate that the since the claimant began treating

with Dr. Hawke, she has had significant relief of her symptoms.  

      The claimant and her daughter testified that she had no prior

problems with her back before the October of 2006 incident, nor has

any evidence been presented to the contrary. 

     Therefore, under these circumstances, I find that the 

claimant proved she is entitled to additional medical treatment for

her compensable back injury of October of 2006, in form of pain

management.  Respondents no. 1 are liable for these benefits. 

     While I recognize that Dr. Blankenship has opined the 

claimant is at maximum medical improvement, and the parties

stipulated that the claimant reached the end of her healing period

on August 27, 2007, it is well-settled that a claimant may be

entitled to ongoing medical treatment after the healing period has

ended, if the medical treatment is geared toward management of the

claimant’s injury.  Patchell v. Wal-Mart Stores, Inc., 86 Ark App.

230, 184 S.W. 3d 31 (2004).  

                FINDINGS OF FACT AND CONCLUSIONS OF LAW  

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.
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Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has  
    jurisdiction of the within claim.         

      2.  The employee-employer-carrier relationship existed at all
         relevant times, including October 19, 2006.

     3.  The employee-employer-insurance carrier relationship 
          existed on or about October 19, 2006, and at all relevant
         times.

4.  The claimant sustained an admittedly compensable injury 
         to her back on said date.

5.  At the time of her compensable back injury, the claimant
         earned wages sufficient to entitle her to a compensation
         rate of $447.00 per week for temporary total disability,
         and $335.00 per week for permanent partial disability

6.  Respondents no. 1 have accepted an 11% permanent 
         anatomical impairment rating, which has been paid.

7.  The claimant was granted a change of physician to Dr.   
         Chakales on July 21, 2009.

     8.  The claimant reached maximum medical improvement and the
         end of her healing period on August 27, 2007.

9.  This claim for additional benefits has been controverted
         in its entirety by respondents no. 1.

    10.  The parties agreed that if called to testify, her 
         husband, Earl Keys, her son, Tony Blair and his wife, 
         Janie would corroborate the testimony of the claimant
         concerning her abilities.

    11.  The Act is constitutional.  The claimant’s Motion
         is hereby denied. 

    12.  The claimant failed to prove by a preponderance of the 
         evidence that she has been rendered permanently and 
         totally disabled by her compensable injury of October 
         19, 2006.

    13.  The claimant failed to prove by a preponderance of 
         the evidence her entitlement to any wage-loss 
         disability. 
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    14.  The claimant proved her entitlement to additional medical
         treatment, in the form of pain management.   

    15.  All issues not litigated herein are is reserved 
         under the Act. 

                              AWARD

       Respondents no. 1 are directed to pay benefits in accordance

with the findings of fact set forth herein this Opinion.  

      All issues not addressed herein are expressly reserved under

the Act.

      IT IS SO ORDERED.

__________________________
CHANDRA HICKS
Administrative Law Judge

CH/dk 
    
 


