
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F806317

ROY KELL, EMPLOYEE CLAIMANT

SAPA EXTRUSIONS, INC., EMPLOYER RESPONDENT NO. 1

PHOENIX-TRAVELERS INSURANCE CO.,

INSURANCE CARRIER/TPA RESPONDENT NO. 1

DEATH & PERMANENT TOTAL

DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED MAY 23, 2011

Hearing conducted before Administrative Law Judge S. Dale Douthit in El

Dorado, Union County, Arkansas.

Claimant was represented by Honorable Laura Beth York, Attorney at Law,

Little Rock, Arkansas.

Respondents No. 1 were represented by Honorable Phillip Cuffman, Attorney

at Law, Little Rock, Arkansas.

Respondent No. 2 was represented by Honorable Christy King, Attorney at

Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On February 23, 2011, the above captioned claim came on for a

hearing in El Dorado, Arkansas.  A prehearing conference was conducted in

this matter on December 2, 2010, and a Prehearing Order was filed on that

same date.  A copy of the Prehearing Order was marked as Commission

Exhibit 1, and made a part of the record herein without objection, subject to

any modifications made at the full hearing.  
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The parties stipulated to the following at the February 23, 2011,

hearing:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all

relevant times, including June 9, 2008.

3) On June 9, 2008, the claimant suffered compensable neck and

bilateral carpal tunnel injuries.

4) The parties agree to the maximum compensation rates in effect

for 2008, which were $522.00 per week for temporary total

disability and $392.00 per week for permanent partial disability.

5) The claimant reached maximum medical improvement and the

end of his healing period on March 10, 2010, at which time

claimant received a 12% whole body impairment which has been

paid.

The parties agreed at the full hearing that the sole issue to be presented

for determination is whether the claimant is now permanently and totally

disabled or, in the alternative, entitled to wage loss disability benefits, plus

attorney’s fees.  It must be noted that at the prehearing conference the parties

also agreed to litigate the issue of additional medical treatment; however, at

the full hearing the parties agreed to reserve the issue of additional medical

treatment.  (T. p. 11, lines 21-25)

At the full hearing, the claimant contended that he sustained

compensable injuries to his neck and wrists in the course and scope of
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employment.  That the respondents accepted these injuries as compensable,

and on November 2, 2008, the claimant underwent a cervical fusion at C3-4

and C5-6.  The claimant was released with a 12% impairment rating valued

at $21,168.00.  The respondents have paid the 12% impairment rating in full.

The claimant contended that he underwent a left carpal tunnel repair on

January 23, 2009, and a right carpal tunnel repair in February of 2009.  The

claimant received a zero impairment rating regarding his stipulated

compensable carpal tunnel injuries.  The claimant received restrictions of no

bending, twisting, or lifting greater than 15 pounds and no prolonged sitting or

standing for more than 30 minutes.  The claimant’s employer would not allow

the claimant to return to work but has allowed the claimant to stay on the

books so that he can eventually collect long term disability.  The claimant

contends he is  permanently and totally disabled or in the alternative entitled

to wage loss.  The claimant contends his attorney is entitled to attorney’s fees.

The claimant contends that as a result of his compensable injuries he has

undergone three surgeries to his neck and one surgery on each wrist for a

total of five surgeries.

Respondents No. 1 contended they have paid appropriate benefits and

will leave a determination as to wage loss, if any, to the Commission.

Respondent No. 2 contended that if claimant is found to be permanently
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and totally disabled, the Trust Fund stands ready to commence weekly

benefits in compliance with Ark. Code Ann. § 11-9-502; therefore, the Trust

Fund has not controverted the claimant’s entitlement to benefits.  Respondent

No. 2 contended that in the event the claimant is found to be permanently and

totally disabled, the Trust Fund is willing to give Respondents No. 1 credit for

permanent partial disability in the amount of $14,056.00.  This amount

represents 35 weeks and 6 days of permanent partial disability from

December 8, 2008, through January 22, 2009, and again from April 24, 2009,

through December 12, 2009.  This amount accrued prior to the final healing

period of March 10, 2010.  Any permanent partial disability paid after the final

healing period on March 10, 2010, will also be credited towards the

employer’s maximum liability of $169,650.00.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission and having

had an opportunity to hear the testimony of the claimant and to observe his

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas W orkers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are
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reasonable and are hereby accepted as fact.

3) The claimant sustained stipulated compensable injuries to his

cervical spine and both wrists while working for Respondents No.

1 on June 9, 2008.  W hen the claimant’s age, education, work

history, permanent restrictions, physical limitations, and all other

relevant factors are considered, the evidence preponderates that

the claimant has been rendered permanently and totally disabled

within the meaning of the Arkansas Workers’ Compensation

Commission Act.  The claimant’s June 9, 2008, stipulated

compensable injuries are the major cause of the claimant’s

current disability status.

4) Respondents No. 1 has controverted the claimant’s entitlement

to permanent total disability benefits and are therefore directed

to pay the maximum statutory attorney’s fees.

DISCUSSION

The claimant, age 60, worked for the respondent employer as a

commercial over the road truck driver.  W hile performing his work duties on

June 9, 2008, the claimant sustained stipulated compensable injuries to his

neck and both wrists.  The claimant testified as follows regarding the incident

which caused his stipulated compensable injuries:

A I was tightening the load with the ratchet bar, and I pulled it down

and the lock didn’t fall to lock the ratchet, so I reached to flip the little

handle down on the ratchet and that’s when it jerked me up into the

trailer.

Q Okay.  So you were pulling on that ratchet and it jerked you into

the load?

A Yes, ma’am.  The side of the trailer, it’s got a rail on it, and that’s

when I hit it, but the strain of pulling and the quick jerking is what

happened.
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Q Okay.  Did  you injure yourself?

A Yes, ma’am.

Q What part of your body was injured?

A My neck.  (T. p. 24, lines 6-20)

Following the claimant’s stipulated compensable event, he treated with

Dr. Lee Buono who ordered an MRI of the claimant’s cervical spine.  The

medical records reflect that on October 2, 2008, Dr. Buono performed an

anterior cervical diskectomy and fusion with allograft bone spacers and

titanium plate with screws at C4-5 and C5-6.  (Cl. Ex. 1, pp. 13-14)  The

claimant testified that after his October 2, 2008, cervical diskectomy and

fusion he treated with Dr. Safman for pain management.  The medical records

reflect that Dr. Safman assessed the claimant with a 10% whole body

impairment rating due to his stipulated compensable neck injury on

December 5, 2008.  (Cl. Ex. 1, p. 35)  W ith continued cervical problems, the

record reflects the claimant was then sent to Dr. Justin Seale who ultimately

performed a C4-5 implant removal with fusion exploration and C3-4 anterior

cervical decompression and fusion on November 13, 2009.  (Cl. Ex. 1, p. 66)

The medical records reflect that claimant had complications from his

November 13, 2009, surgery and had to undergo surgeries again on

November 20, 2009, and November 24, 2009, due to anterior cervical fluid
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collection and evacuation of hematoma and seroma.  (Cl. Ex. 1, pp. 68-75) 

In December of 2009 and January of 2010 the claimant continued to

treat with Dr. Seale who recommended physical therapy, core strengthening

exercises and prescribed the claimant hydrocodone, Ambien, and Zanaflex.

(Cl. Ex. 1, pp. 76-84)  In March of 2010 the claimant again treated with Dr.

Seale who gave the claimant permanent restrictions of no bending, twisting,

lifting over 15 pounds, and no prolonged sitting or standing over 30 minutes.

(Cl. Ex. 1, pp. 85-89)  The claimant also treated with Dr. John Wilson in

September of 2010 who opined “It is my opinion within a reasonable degree

of medical certainty that this gentleman is totally and permanently disabled.”

(Cl. Ex. 1, p. 101)  On November 3, 2010, the claimant again met with Dr.

Seale who opined “At this time I feel the patient is fully disabled.  In my

opinion I do not feel that he can participate in any job function given his

severity of his pain.”  (Cl. Ex. 1, p. 103)

The claimant testified that prior to his stipulated compensable neck

injury of June of 2008 he had never had any  neck problems that caused him

to miss any work.  The claimant contends that he is now permanently and

totally disabled due to his stipulated compensable injuries of June 9, 2008, or

in the alternative entitled to wage loss disability benefits.  

ADJUDICATION
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Arkansas Workers’ Compensation Law provides that, when an injured

worker’s disability condition becomes stable and no further treatment will

improve that condition, the disability is deemed permanent.  A worker who

sustains an injury to the body as a whole may be entitled to wage loss

disability in addition to his anatomical loss.  Glass v. Edens, 233 Ark. 786, 346

S.W.2d 685 (1961).  The wage loss factor is the extent to which a

compensable injury has affected the claimant’s ability to earn a livelihood.

Rutherford v. Mid-Delta, 102 Ark. App. 317, 285 S.W .3d 248 (2008).  In order

to be entitled to any wage loss disability in excess of permanent physical

impairment, the claimant must first prove by a preponderance of the evidence

that he sustained permanent physical impairment as a result of the

compensable injury.  Wal-Mart Stores, Inc. v. Connell, 340 Ark. 475, 10

S.W .3d 727 (2000). 

If the employee is totally incapacitated from earning a livelihood at that

time, he is entitled to compensation for permanent and total disability.

Permanent and total disability is defined as the “inability because of

compensable injury or occupational disease, to earn any meaningful wages

in the same or other employment.”  Ark. Code Ann. § 11-9-519(e)(1).

The Commission is charged with the duty of determining disability.

Cross v. Crawford Co. Memorial Hospital, 54 Ark. App. 130, 923 S.W.2d 886
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(1996).  In determining the extent of permanent disability, the Commission

may consider, in addition to the evidence of permanent anatomical

impairment, claimant’s general health, age, education, work experience,

attitude, interest in rehabilitation, degree of pain, and any other matters

reasonably expected to affect his future earning capacity.  Ark. Code Ann.

§ 11-9-521(b)(1); Ark. Wood Products v. Atchley, 21 Ark. App. 138, 729

S.W .2d 428 (1987).  

For an award of permanent benefits, the compensable injury must be

the major cause of the disability or impairment.  If the injury combines with a

preexisting disease or condition, or the aging process, to cause or prolong the

disability, permanent benefits are available only if the compensable injury is

the major cause of the permanent disability or need for treatment.  Ark. Code

Ann. § 11-9-102(4)(F)(ii).  Major cause is defined as more than 50% of the

cause.  Ark. Code Ann. § 11-9-102(14).  

In this claim, claimant received a 12% whole body impairment rating

after his multiple cervical surgeries which arose out of his compensable injury.

Therefore, he has passed the first hurdle for additional permanent disability

benefits.  The claimant has also satisfied the major cause requirement for a

number of reasons.  First, the claimant credibly testified that prior to his

June 9, 2008, compensable neck injury he had never had any cervical
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problems that required him to miss any work prior to June 9, 2008.  The

claimant’s credible testimony also shows that he had no physical limitations

that would prevent him from performing his work duties prior to June 9, 2008.

The evidence is also clear in that prior to June 9, 2008, the claimant never had

doctors declaring him permanently and totally disabled; however, after June 9,

2008, the claimant now has Drs. Seale and W ilson declaring the claimant to

be permanently and totally disabled.  Dr. W ilson’s September 13, 2010, report

wherein he finds the claimant permanently and totally disabled clearly

associates the claimant’s work status with his cervical spine injuries of

 June 9, 2008.  In his September 13, 2010, report Dr. Wilson clearly states

that he was “seeing Mr. Kell today for the purpose of evaluating the current

status of his cervical spine following injuries sustained on June 9, 2008.”  I find

that the claimant’s compensable cervical injury on June 9, 2008, is the major

cause of the claimant’s permanent disability.  

In taking into consideration the claimant’s age, education, work

experience, medical evidence, motivation, credibility, post injury income,

permanent restrictions, physical limitations, and all other relevant factors; I

find that the claimant has proven by a preponderance of the evidence that he

is now permanently and totally disabled.  The claimant, age 60, does not have

a GED and the highest grade completed was the eleventh.  The claimant’s
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work history primarily includes manual labor and commercial truck driving.

The medical evidence shows the claimant has permanent restrictions of no

bending, no twisting or lifting over 15 pounds, and no prolonged sitting or

standing for over 30 minutes.  (Cl. Ex. 1, pp. 85-89)  The claimant credibly

testified that his current restrictions and physical limitations prevent him from

doing any type of meaningful work.

The claimant had multiple surgeries for his compensable cervical injury

and then multiple surgeries for complications as a result of his compensable

cervical injuries and surgeries.  The claimant’s motivation to return to work

cannot be questioned when the evidence shows that after his first neck

surgery he went back to working for the respondent employer in a light duty

capacity labeling boxes for their shipping department.  The claimant also

testified that following his first neck surgery due to his compensable neck

injury he did drive full time for a few months.  W ith continued problems with

his neck, the record shows the claimant still attempted to work; however,

additional surgeries were needed and ultimately the claimant’s doctors

ordered him to not drive a truck due to his cervical range of motion.  (See Cl.

Ex. 1, p. 44)  The claimant’s permanent restrictions alone show that he cannot

perform any meaningful job duties because he cannot sit or stand for over 30

minutes at a time.  Further, the claimant is on hydrocodone, Zanaflex, and
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other medications related to his stipulated compensable injuries.  The

claimant cannot bend or twist and cannot lift over 15 pounds.

The claimant’s primary treating physician, Dr. Justin Seale, as recently

as November 3, 2010, stated “He still has some palpable muscle spasms and

decreased range of motion of the cervical spine . . . At this time I feel the

patient is fully disabled.  In my opinion I do not feel that he can participate in

any job function given his severity of pain.  I do agree that he may require

muscle relaxers including Zanaflex as well as pain pills on a routine basis

indefinitely.”  (Cl. Ex. 1, p. 103)  In addition to Dr. Seale, Dr.  John Wilson in

his letter dated September 13, 2009, opined “It is my opinion within a

reasonable degree of medical certainty that this gentleman is totally and

permanently disabled.”  (Cl. Ex. 1, p. 101)  I find that the opinions of Dr.

W ilson and Dr. Seale are worthy of great weight.  Both doctors’ opinions are

well supported by the circumstances in which the claimant is now found.  The

claimant has a work history of mostly manual labor and truck driving with an

eleventh grade education.  He was 60 years old at the time of the hearing and

as stated above has previously been ordered not to return to driving a truck

by Dr. Bruce Safman in August of 2009.  He currently requires numerous

medications to manage his pain as well as the freedom to sit, stand and walk

as needed with a restriction of no sitting or standing for more than 30 minutes
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at a time.  The claimant’s cervical range of motion is such that Dr. Safman felt

that he could not drive and the claimant’s permanent restrictions coupled with

all other relevant factors lead this examiner to find that the claimant has

proven by a preponderance of the evidence that he is permanently and totally

disabled.  In making a determination of permanent and total disability, I do not

disregard the fact that the claimant had some previous low back injuries;

however, the evidence clearly shows that none of the claimant’s injuries prior

to June 9, 2008, restricted the claimant from performing his work duties as

assigned in June of 2008.  When the claimant’s age, education, work

experience, permanent restrictions, physical limitations, credibility, and all

other factors are considered, the evidence preponderates that the claimant

has been rendered permanently and totally disabled within the meaning of the

Arkansas Workers’ Compensation Commission Act.  I further find that the

claimant’s stipulated compensable injuries of June 9, 2008, is the major cause

of his current disability status.  Respondents No. 1 have controverted the

claimant’s entitlement to permanent total disability benefits and are therefore

directed to pay the maximum statutory attorney’s fees to the Honorable Laura

Beth York.

AWARD

Respondents No. 1 are herein ordered and directed to pay permanent
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and total disability benefits to the claimant at the rate of $522.00 per week, as

a result of the claimant having been rendered permanently and totally

disabled as a result of the June 9, 2008, stipulated compensable injuries.

Respondents are herein directed and ordered to pay the benefits awarded per

the findings of facts and conclusions of law outlined herein.  Said sums shall

be paid in a lump sum without discount.  Maximum statutory attorney’s fees

are herein awarded to the claimant’s attorney, the Honorable Laura Beth York,

pursuant to Ark. Code Ann. § 11-9-715.  This award shall bear interest at the

legal rate pursuant to Ark. Code Ann. § 11-9-809 until paid.  Matters not

addressed herein are expressly reserved.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


