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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                       CLAIM NO. F507963

SOPHIA KANU-POLK, EMPLOYEE CLAIMANT

CONWAY HUMAN DEVELOPMENT 
CENTER, EMPLOYER                                    RESPONDENT 
                           
PUBLIC EMPLOYEE CLAIMS DIVISION,
INSURANCE CARRIER                                   RESPONDENT 
 
                  OPINION FILED FEBRUARY 15, 2011

Hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS,
in Little Rock, Pulaski County, Arkansas.

The claimant was represented by The Honorable Steven McNeeley,
Attorney at Law, Little Rock, Arkansas.  

Respondents were represented by The Honorable Terry Lucy,
Attorney at Law, Little Rock, Arkansas.

                   STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on November 29,

2010, in Pulaski County, Arkansas.  A Prehearing Order was

previously entered in this case on October 4, 2010.  This

Prehearing Order set forth the stipulations offered by the

parties, the issues to be litigated, and their respective

contentions.

     The following stipulations were submitted by the parties,

either in the Prehearing Order or at the start of the hearing,

and are hereby accepted:
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     1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship

existed on July 20, 2005, when the claimant sustained a neck

injury.

3.  The claimant reached maximum medical improvement on

December 9, 2008, for her neck injury.

4.  The claimant’s temporary total disability rate is

$385.00, and her permanent disability rate is $289.00.

     5.  This claim for a back injury has been controverted in

its entirety.    

     6.  The respondents paid permanent partial disability

benefits from December 10, 2008, through June 16, 2009.   

7.  All issues not litigated herein are reserved under the

Arkansas Workers’ Compensation Act.

By agreement of the parties, the issues to be litigated at

the hearing were as follows:

1.  Compensability of the claimant’s alleged back injury.

2.  Claimant’s entitlement to reasonable and necessary

medical benefits.

3.  Temporary total disability compensation from December

10, 2008, through a date yet to be determined.

  4.  A controverted attorney’s fee.
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     The claimant’s and respondents’ contentions are set out in

their responses to the Prehearing Questionnaire and are hereby

incorporated herein by reference.   The respondents amended its

contentions in their responsive filing, which was filed with the

Commission on November 18, 2010.

The documentary evidence submitted in this case consists of

the hearing transcript of November 29, 2010, and the documents

contained  therein.  In  addition,  the  respondents  filed  a

Post-hearing Letter Brief, which has been blue-backed and marked

as “Commission’s Exhibit No. 1,” and is incorporated by reference

into the hearing transcript.  

The following witnesses testified at the hearing: the

claimant and Melvin Polk. 

                           DISCUSSION

At the time of the hearing, the claimant was 44 years old.

The claimant graduated from high school and has some college

hours.  She worked for Conway Development Center some 23 years.

  At the time of her compensable incident of July 20, 2005, she

had worked for the respondent-employer some 22 years.  

     In July of 2005, she worked as a Life Skill Trainer I.  Her

job duties entailed working with residents who had developmental

disabilities.  She helped dress, feed, groom, and transport

residents.  The claimant also had to use restraints, papoose
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boards, and straitjacks on aggressive residents.  

     According to the claimant, she worked as a floater wherein,

she provided assistance to various units.  She worked with both

adults and juveniles.  

     The claimant denied any problems with her neck or back prior

to July 20, 2005.  She also denied any problems performing any

of her job duties at the Conway Human Development Center prior

to July 2005, nor did she have any limitations.  

     At the time of her compensable neck injury of July 20, 2005,

the claimant worked the 12:00 to 8:00 shift, midnight till 8:00

in the morning.  According to the claimant, she was injured on

July 20, 2005, while assisting a patient.  The claimant testified

that when the patient stood up, his upper body collapsed.  She

further testified that she went down on one knee, and the patient

kind of doubled over on her and her head went forward.  According

to the claimant, the two struggled against each other, but she

managed to push the patient off of her, onto the bed.    

     The claimant testified that at the time of this incident,

she weighed approximately 130 pounds, and this adult patient

weighed some 350 to 400 pounds.

     She testified:

Q. At that point, what problems were you having physically
with your back?
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A. Oh, I had pain, but I just went ahead and did what I
had to do.  I went ahead and -- I went ahead and got him
dressed and got him up because if I didn't get him under
control, then, he would have hurt himself.  He would have
been trying to walk and go everywhere else.  He would --
because he is aggressive, and he would have been trying to
walk and everything else and he probably would have
collapsed, you know.  He probably would have hurt himself
even more than what he was already injured.  So I went ahead
and done my job getting him dressed, but I done it while I
was in pain and --

Q. Well, what parts of your body were in pain?

A. -- but I wanted to go home, but I couldn't go home
because she told me I had to wait until 6:00, till the next
shift comes in.  So --

Q. All right.  Well, what parts of your body were hurting
after that, the incident with the patient?

A. Well, my -- my neck and my shoulder and my back.

Q. Which shoulder originally?

A. Left because he was on the -- on the left.

Q. And where at in your back was it hurting?

A. The lower back.

Q. Okay.  Now, who did you --

A. And neck.

     The claimant testified that she reported the incident to her

shift supervisor, John Ellis (phonetic).  She essentially agreed

to having received treatment for her injury from several doctors.

According to the claimant, she told them that her back was

hurting her.  At that point, the claimant maintained that she was
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experiencing sharp pains in her middle back.   

     Upon further questioning, as to whether her back pain was

as severe as her neck pain, the claimant specifically stated that

“they both were hurting.”  She admitted to treating with Dr.

Throneberry, Dr. David Arnold, and Dr. Shahim.  The claimant also

underwent some physical therapy treatment.  She agreed she had

her first neck surgery in December of 2005, which was performed

by Dr. Shahim.  According to the claimant, during this period of

time (from July of 2005 through December of 2005), her back was

hurting and she was feeling more pain,

     She testified that her first neck surgery did not help, and

that she did not get any relief from surgery.  According to the

claimant, this continued until her second neck surgery, which was

in May of 2006.  Specifically, the claimant testified:

Q. And how is your back doing through December till May of
<06?

A. I was still having back pain.

Q. And how often were you having the back pain?
Constantly?  All the time?  Would it flare up?

A. I have back pain all the time.

     She also testified that she did not get any relief from the

fusion surgery that she underwent in May of 2006.  The claimant

admitted to undergoing a third surgery to her neck in August of

2008.  She maintained that from May of 2006 through August of
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2008, she continued to have back pain.  According to the

claimant, her back pains were sharp, but on some days, it would

calm down.  The claimant described pain going down her leg.

This, she said kept her from doing a lot of activities, such as

jogging six miles.   

     The claimant agreed that for the final time, in December of

2008, the doctor placed her at maximum medical improvement and

gave her a final rating.  

     Since this time, the claimant testified that she has

continued to have sharp back pains and numbness that goes down

her leg.  According to the claimant, she is unable to do any

lifting, jogging or take long walks.  The claimant stated that

this has been going on since July of 2005.  

    She denied having worked since December of 2008.  According

to the claimant, she last worked for Conway Developmental Center

in September of 2007.  The claimant essentially testified that

the respondent-employer discharged her because she was unable to

perform her job duties.  She denied having done anything since

July, 2005, to hurt her back.

    On cross-examination, the claimant admitted to having

undergone three functional capacity evaluations (FCEs).  She

admitted she probably told Mr. Davidson, the FCE examiner, she

had three broken bones at three levels in her neck.  However,
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upon further questioning, she explained:

Q. And this is dated September 6th of <05 and it says
cervical spine MRI.

A.   Uh-huh.

Q. And if you want to take a look at that and show us
where it refers to broken bones, I don't believe it does.
But was that your understanding let's say?

A. I don't see -- I don't see what -- I mean, what are you
trying to say?

Q. What I'm saying, ma'am, is that you told the FCE
examiner in October of 2006 that you had a series of broken
bones in your neck, that MRI report doesn't show any broken
bones in your neck.

A. Well, I told him that it sounds like my bones were
clucking, clucking, like my bones were broke. 

     The claimant denied that she tends to be dramatic in

general.  However, she admitted that she was hysterical during

her encounter with the client because she did not know whether

to let him fall back or how she was going to get him off her. 

Although the claimant did recall going to the emergency room

(ER), she did not recall having gone to the ER several times

between September 27th and December of 2005.  

However, upon further questioning, she testified:

Q. Okay.  If I told you five times, from September of <05
to December of <05, would you quarrel with that?

A. If, you know, you show me some paperwork that I went.

Q. Okay.  Well, we're going to do that.
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A.   I can relate to that.

Q. Do remember, now, in all fairness, one of these times
in December of 2005, it looks like you went to the ER for a
sore throat.  Do you have any memory of that?

A. No.

Q. In fact, I saw where you went by ambulance on that
occasion for a sore throat.  Do you remember that?

A. Well, my throat, it was sore, and it was -- I mean, it
was just -- I was in severe pain.  My neck was in severe,
severe pain.

Q. Okay.  

A. And my back, neck and the back was hurting.

Q. Okay.  

A. I had a swallowing problem and I couldn't hardly
breathe and it felt like my airway was locked.  That's what
it felt like.

     The claimant did not recall having gone to the ER on October

18, 2005, and having left before they treated her.  However, she

did admit to probably going in due to some numbness in her arm,

back pain, muscle spasm and all that.  

     She testified:

Q. Let's take a look here.  This is -- I want to show you
some pages out of your Exhibit 5, page 7 and 8, and this is
an ER visit of October 18th, 2005.  This appears to be the
triage notes here and it says, "I can't feel you touching
it."  

A. Touching it?

Q.   Yeah.  And then it says, "Crying at triage."
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A.   That [sic] do triage mean?

Q.   Well, it means when you're -- well, when you're telling
them what's wrong with you.  Okay?

A.   Uh-huh.

Q. And then down here, it says, "Not in," I think that's
"waiting room when called times two."  So --

A.   I said what now?

Q.   Does any of this ring a bell, is what I'm getting at?

A. I can't feel -- who wrote that?

Q. Well, I guess that would have been what you told the
nurses there at the ER that day.  Apparently, you were so
numb, you couldn't even feel them touching you and you were
crying in triage, but then you apparently left before they
could get you back to the doctor.  Does any of that ring a
bell?

A. Huh-uh.

Q. Okay.

A.   I don’t even remember that, huh-uh.

     The claimant testified that if she went to the ER on October

5, 2005, she went because she was in pain.  She maintained that she

had swelling in her feet, back and neck pain.  The claimant

testified that she went because she did not know what was going on.

She stated, “I thought I was about to die.”  According to the

claimant, she knew that all of this was from her injury. 

     With respect to the claimant’s October 5, 2005 ER visit, she

explained:

Q. ...... Right here, it says that you were in complaining
of swelling all over tonight.  Okay.  And you said your back
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was hurting secondary to job injury in July.  All right?  

A. What's all -- okay.

Q.   Well, what I was getting at a little while ago, you
talked about you were swelling in places, all right?

A. Uh-huh.

Q. Apparently, you were moaning in your chair when you were
there.  It says here, "No swelling noted in the arms.  Neck is
supple, no swelling noted."  And then it says -- how big
around were your feet when you went in, you think?

A. My feet was swollen.

Q. Big around, okay.

A. And what did they say?

Q. Well, it says, "Trace of edema in feet and ankles."

A.   Well, that's swelling, ain't it?

Q. Well, that is, but you indicated a little while ago that
they were so big around.

A. I didn't say I was swollen all over.

Q.   Okay.

A.   I said my feet -- I said I was in pain and I said my feet
is swollen, too.

Q. Right.

A.   I didn't know what was going on.  I thought I was about
to die.

Q.   Okay.  The note I just showed you said you went in
complaining of swelling all over.

A.   I didn't say I was swollen all over.  

Q.   Okay.

A. I said I was in pain and I said and my feet is swollen,
too, and they refused to look at my feet, but, apparently,
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they wrote it down there.

Q. Apparently, they did.

A.   They did.

Q.   Okay.

A.   And I went to the doctor about that, too, about the
swelling in my feet to another doctor.  Because they --
apparently, it was from the back injury.

Q.   Okay.  Let's go back --

A.   Of the left -- it was the left foot.

Q. I'm sorry.  Go ahead.

A.   This big, it was big.

Q.   Your foot was that big?

A. It was big in diameter, my feet -- my feet was swollen.

Q. So when they wrote trace swelling, they wrote that down
wrong.

A. I ain't never had my feet do that before.

     Regarding her September 27th, 2005, emergency room visit, the

claimant essentially admitted to having to go to the ER on this

occasion after undergone an EMG.  According to this medical record,

it states, “Patient in room flailing, crying.”  Upon being shown

the noting under physical exam, “Crying, unwilling to answer

questions,” the claimant’s response was, “Uh-huh.”  She was shown

further notation which stated, “Alert, rather hysterical, screaming

with pain, and it says, neck pain.”  The claimant’s response was

“Well, neck pain, back pain... Pain is pain.”

     The claimant was further questioned as to whether she was in
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the emergency room screaming and acting hysterically back during

this visit.  Although the claimant did not give an affirmative

answer, her response was “If I was screaming, I was hurting.... If

I was crying, I was hurting.”             

     Regarding her November 5th, 2005, emergency room visit, the

claimant testified:

Q. .... Under the history here, it says you came in by
ambulance with complaints of back pain, and then it says, "The
patient is very dramatic.  She is writhing on the bed.  She
will not talk to us."  

A. Is this Lander Smith, sir? 

Q. I'm sorry?

A. Is this Lander Smith?

Q.   It is Lander Smith, yes, ma'am.  It's on page 16 of the
packet I handed you.

A. I didn't go to him in no ambulance.

Q.   Well, you went to the ER, did you not?

A. I didn't go to Lander Smith in no ambulance.

                              * * *

Q. ....  All right.  This is from the emergency department,
Conway Regional Medical, the date is November 5, <05, the
attending physician is Dr. Lander Smith.

A. Oh, okay.

Q. Okay?

A.   Uh-huh.

Q. And it says here, "The patient is 39-year-old who arrived
via ambulance with complaints of back pain."

A. Oh, you’re saying I went to the emergency room.
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Q. Right, right.

A. Oh, I thought you said --

Q. And Dr. Smith happened to be there that night.

A. I don't know if he was there or not.  I didn't see Lander
Smith.

Q. Oh, okay.  

A. I didn't see Lander Smith that night.

Q. Okay.  

A. I don't know who I saw, but it wasn't Lander Smith.

Q. Well, let me read to you just one more -- from down here
under hospital course.  We read a little bit from the history
up there.  And, again, it says Dr. Lander Smith up here so I'm
assuming that Dr. Smith wrote this.  It says, "I could not get
anything out of the patient.  I, myself, and the family tried
to get her to talk.  She would not.  She just rolled around on
the bed.  The family stated that she was highly dramatic and
that this was not unusual for her." 

A.   I wasn't seen by Lander Smith.

Q.   Okay.  All right.  My point here, Ms. Kanu, is that we've
seen a number of ER visits here with some, if I take the
liberty of saying, fairly dramatic behavior and, yet, you
indicated earlier that you didn't do that very often.  But
this is all about the pain, right?

A.   It's all about my injury.   

Q. Okay.  Well, and I was wrong on one point, Ms. Kanu.
There was another ER visit and it was in October of 2006.  And
it is in your Exhibit 5, I believe, at page 15.  And there's
just one thing I want to –

     With respect to the October, 2006, report, upon being shown

the treatment section of this report, wherein it states that the

claimant was “anxious, tearful, reluctant to answer questions,” her

response as to whether she agreed with this was, “That’s what it
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says.”       

     The claimant maintained that she told Dr. Throneberry about

her back.  However, she had no explanation as to why her lower back

problem is not mentioned in his report.  

     Upon questioning by the Commission, the claimant testified

that she reported her back injury to the therapist, Mr. Bohannon

and medical personnel at Conway Regional Health System-Salem

Clinic.  She denied that any of the three neck surgeries helped

relieve any of her symptoms.  

     Melvin Polk, the claimant’s husband, was called as a witness

on behalf of claimant.  The two have been married for a year.  He

admitted that he knew the claimant back in 2005.  Mr. Polk denied

that the claimant appeared to have any back or neck problems prior

to July 2005.  According to Mr. Polk, the claimant was able to run

and play basketball without any problems until her accident.     

     A review of the medical evidence shows that the claimant was

seen by Dr. Bart Throneberry on July 25, 2005.  At that time, the

claimant reported having injured her left cervical and left

shoulder on July 20, 2005, at work, while assisting a client

getting dressed. Dr. Throneberry’s impression was

“cervical/thoracic strain along the left shoulder as well.”  He

prescribed Skelaxin and Naprosyn, and gave her a copy of cervical

exercises.  Dr. Throneberry also directed the claimant to take off

work for a week.
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     On July 29, 2005, the claimant reported to Dr. Throneberry

that she was still having a lot of muscle spasms with any upper

extremity activity.  His impression was “some muscle spasm/cervical

strain,” for which he continued her medications and initiated

physical therapy. 

     The claimant presented to Conway Regional Health System for an

initial physical therapy evaluation on August 1, 2005.  According

to the records from this date, the claimant presented to physical

therapy with the diagnosis of her cervical strain for evaluation

and treatment.  The claimant reported that she injured herself at

work three weeks ago, while trying to assist someone at work. 

     She was seen for physical therapy treatment on August 2, 2005.

Her stated complaint was that her neck felt a lot more tight and

there were a lot more knots along her neckline.  The claimant was

next seen for physical therapy treatment on August 3, 2005.  At

that time, she was continuing to have a lot of tightness in her

left cervical region. 

     The record indicates that the claimant continued in physical

therapy treatment at Conway Regional Health System due to

complaints relating primarily to her neck and left upper extremity.

     During the claimant’s one-week follow-up visit with Dr.

Throneberry, on August 5, 2005, he noted that she was in physical

therapy, but was still having some muscle tightness.  However, her

shoulder was otherwise improved.  The claimant also had follow-up
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visits with Dr. Throneberry on August 12, 25, and 31, 2005, and on

September 7, 2005, for follow-up and recheck of her cervical pain.

     On September 13, 2005, Dr. David Arnold performed an initial

evaluation.  He reported, in pertinent part:

Chief Complaint: Neck pain. Left upper extremity pain.  Left
upper extremity neurological symptoms.  Thoracic pain.  Low
back pain.  The encounter reason for today’s consultation is
for medical opinion regarding evaluation and/or treatment of
the aforementioned symptoms.                 

            
According to the records from that date, there was no significant

history of previous spine problems.  The claimant reported that her

current problems started some seven weeks ago and was sudden in

onset.  Dr. Arnold stated the following concerning the claimant’s

current  lumbar  symptoms: “The patient’s symptoms appear to be

non-specific in origin.  Pain distribution: low back pain only.

Pain duration: constant.  The symptoms are worse since their onset.

See the Office History Summary Form.”  On physical examination of

the claimant’s back, Dr. Arnold stated, “inspection is

unremarkable.”  He also found “no muscle spasm and that the lumbar

spine nerve root provocation testing was negative.”  However, her

range of motion was pain, and tenderness to palpation in the

posterior lumbar spine was present.

     On September 27, 2005, the claimant was seen at the Conway

Regional Health Systems Emergency Department.  She presented with

chief complaints of neck and back pain.  According to this report,

the claimant was crying and unwilling to answer questions.  The



18

impression was “muscle spasm,” and the claimant was prescribed

Flexeril and Darvacet.        

     On October 18, 2005, the claimant saw Dr. Throneberry due to

worsening complaints of neck pain and numbness.  Dr. Arnold

referred the claimant for physical therapy treatment on October 31,

2005.  It appears that the claimant underwent initial evaluation

for physical therapy treatment at Healthsouth on that same date.

Her diagnoses were, “sprain of the neck, sprain thoracic region and

sprain of the lumbar region.”

     The claimant canceled her therapy with Healthsouth due to

increased symptoms.  On November 7, 2005, Dr. Arnold saw the

claimant for follow-up care of her spine problems.  He wrote, “At

present time this is a non-surgical problem.  I have nothing else

of significance to offer this patient from a spine surgeon’s

perspective.  Other: Dismissed from my practice and I will not

assume primary care of patient.”  

     Further review of the record demonstrates that the claimant

underwent extensive physical therapy treatment at Conway Regional

Health System until December 29, 2008.   

     On November 16, 2005, the claimant underwent consultation with

Dr. Reza Shahim due to complaints of work-related incident July of

2005.  However, he only made recommendations for her  cervical

spine problems.  

     Dr. Shahim performed cervical surgery on December 2, 2005 due
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to  a preoperative diagnosis of “disc herniation and stenosis at

C4-5.”

     An MRI of the lumbar spine was performed on January 30, 2006

with the following impression:

Early degenerative changes of the lumbar spine with mild
diffuse disc bulges at L4/5 and L5/S1 producing minimal to
mild bilateral anterior/inferior neural foraminal narrowing at
these levels.         

On February 6, 2006, Dr. Shahim saw the claimant for

consultation after having reviewed her MRI.  He stated, “She has a

small disc protrusion at L5-S1.” 

     Dr. Shahim performed a second neck surgery on May 1, 2006.

However, the claimant continued to complain of shoulder and neck

discomfort.

     A functional capacity evaluation (FCE) was performed on

October 26, 2006.  However, the claimant’s true functional

limitations were concluded to be unknown due to unreliable result

with inappropriate illness behaviors.  The examiner wrote the

following conclusions:

Ms. Kanu underwent functional evaluation this date with
unreliable results.

Overall, Ms. Kanu demonstrates the ability to perform
work at least at the SEDENTARY work level.  Her true
functional tolerances remain unknown due to unreliable
effort on her behalf.

***It is noted that during Ms. Kanu’s floor to knuckle
dynamic lifting test, she demonstrated the ability to
lift 20 lbs. from floor to knuckle level 5 times with no
apparent difficulty.  After the completion of this task,
Ms. Kanu requested to attempt additional weight.  At this
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point, 5 lbs. was added to the lifting box.  Ms. Kanu
lifted this weight to knuckle level and reported “it was
heavy” and she wanted to stop the test at that point.
Ms. Kanu then walked out of the room with no visible
signs of discomfort to get a drink of water.
Approximately 15 seconds after her return to the
evaluation room, Ms. Kanu then suddenly began to moan and
groan very loudly.  This behavior quickly progressed to
very erratic behavior, which involved Ms. Kanu moving
about the room with quick thrashing movements including
moving her head back and forth into and out of full
extension.  She had complaint of neck pain and at this
point she began screaming about her pain.  As she
complained of this neck pain, she continued to quickly
thrash her neck back and forth into and out of
flexion/extension.

Ms. Kanu was asked if she wished to lie down and rest for
a while.  At this point, Ms. Kanu quickly moved onto the
table and continue to roll back and forth on the table in
an almost violent manner.  She was observed repeatedly
slamming her foot onto the table.  Ms. Kanu continued to
move her head back and forth from one extreme to the
other in a very quick manner, now in rotational
movements.  Ms. Kanu was asked if she wanted to attempt
to continue the evaluation or discontinue it.  Ms. Kanu
reports that she wanted to go home, but continued to roll
back and forth on the table for another 50 minutes.

During this time, Ms. Kanu requested an ice pack and one
was provided to her.  Ms. Kanu was then asked if this
type of thing had ever happened before.  Ms. Kanu reports
that it had happened on numerous times at home when she
“overdid it.”  It is noted that in an extensive interview
prior to the testing, she failed to report any such
happenings at home or at any other time but now stated
that this “happens a lot.”  It is noted that she self
reported a peak pain level of 8 in the last two weeks.

Ms. Kanu was then asked if there was someone she could
call to come get her.  Ms. Kanu reports that she
could/would drive herself home.  After another 10 to 15
minutes, Ms. Kanu walked slowly out of the clinic to her
truck and got in.  During this time, Ms. Kanu reports
increased pain in her left arm, hand, and her left leg.
She stated that whenever “this happens”, her left leg
always begins to hurt.  Ms. Kanu was observed opening the
door to her truck with her left hand with no apparent
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difficulty.  Ms. Kanu was still crying and moaning when
she left the clinic.  Shy [sic] was observed standing at
her truck with the door open for several minutes crying
while throwing her head back and forth.  After several
minutes, Ms. Kanu got into her truck and drove away.

In summary, Ms. Kanu demonstrated very bizarre behavior
related to a cervical injury.

Should you have any questions, please do not hesitate to
contact me.

     Dr. Shahim stated on November 13, 2006, that the claimant was

at maximum medical improvement.  He assessed her with a 9%

impairment of the whole person for a one level cervical disc

requiring revision surgery.

     On March 5, 2007, Dr. Shahim wrote, in pertinent part:

Decision Making: She continues to have some upper
thoracic pain.  This appears to be primarily muscular in
nature, but I have asked for an MRI of this area.
Workmen’s Compensation has not approved that and I have
told that to the patient and given her the option of
paying for that herself or her insurance.  She does not
want to do that.

She had a Functional Capacity Evaluation done in October
of 2006, which was not very reliable.  Since she has pain
associated with lifting, I would restrict her lifting up
to 30 pounds for the next nine months.  After that, no
further restrictions are needed.

She is at MMI as of my last visit on December 11, 2006.
Her current restrictions are related to her injury.  No
permanent restrictions are needed.

I will ask Dr. Qureshi to follow up with her for pain
management.

The claimant continued with complaints relating to her

cervical injury.  On September 17, 2007, Dr. Shahim performed a

cervical myelogram.
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     On October 2, 2007, the claimant underwent another FCE.  The

results of this evaluation indicate that the claimant gave an

unreliable effort.  She underwent a third FCE on January 8, 2009.

The results of this evaluation indicate that the claimant gave an

unreliable effort.  

     Dr. Shahim wrote the following on February 4, 2009:

Thank you for the consultation on Ms. Kanu.

CHART NOTE: I saw Ms. Kanu today.  She had a Functional
Capacity Test that was not reliable, but I agree with
restrictions that are placed on her by the Functional
Capacity, which is no manual work, sedentary activity
only.

DECISION MAKING: She is at MMI.  I don’t expect that she
will require any other treatment at this point.  She has
not responded well previously to injections.  She does
have other discs that could be treated surgically, but I
wouldn’t recommned it at this point.  It’s possible that
in the future she would require further injections or
surgery.

Her Impairment Rating for a two level surgical disc with
prior surgery is 15% pf a whole person.  I am releasing
her at this point.  She is to follow up with Dr. Qureshi
for pain management.  I will be glad to reevaluate her if
her symptoms were proven to worsen.

An MRI of the lumbar spine was performed on May 5, 2010, with

an impression of “degenerative disc changes at L4-L5 and L5-S1

as described above.”

     On May 11, 2010, Dr. Lander Smith stated that the

claimant’s MRI demonstrated degenerative changes.  His

assessment was “sciatica.”                              

               ADJUDICATION
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     "Compensable injury" means an accidental injury causing

physical harm to the body, arising out of and in the course of

employment and which requires medical services or results in

disability or death.  Ark. Code Ann. § 11-9-102(4)(A)(i). 

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code Ann.

§11-9-102(4)(D).  The claimant must prove by a preponderance

of the evidence that he or she sustained a compensable injury.

Ark. Code Ann. § 11-9-102(4)(E)(i).

     The claimant contends that in addition to her compensable

neck injury of July 20, 2005, she also sustained a compensable

injury to her back during this incident, while assisting a

patient to get dressed.

     After reviewing the evidence in this case impartially,

without giving the benefit of the doubt to either party, I

find that the claimant has failed to establish by a

preponderance of the credible evidence that she sustained a

compensable injury to her back arising out of, and in the

course of her employment with the respondent-employer on July

20, 2005.

     In the present matter, I find that the claimant was not

a credible witness.  A review of the transcript and the

documentary evidence confirm my impression formed at hearing.

The claimant’s testimony is vague, evasive, and not entirely
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supported by the medical records.  In addition to this,

medical providers/functional capacity examiner noted the

claimant’s lack of cooperation, hysterics, and exaggeration

and magnification of her symptoms.

     Specifically, during an emergency room visit on November

5, 2005, the claimant was transported to the hospital by

ambulance due to complaints of back pain.  Dr. Smith wrote,

“The patient is very dramatic, she is writhing on the bed, she

will not talk to us.  She is moving all of her  extremities.

She just continues to cry and moan.  Family is present.  We

talked with them and they cannot get her to calm down or to

talk to us.”  Family members reported to Dr. Smith that this

type of behavior was not unusual for the claimant.  The

claimant was discharged to follow-up on an outpatient basis.

She also reported to Mr. Davidson that she had three broken

bones at three different levels in her neck.  This is totally

uncorroborated by the documentary evidence.  She also

demonstrated peculiar behavior with Mr. Davidson on October

26, 2006, during an FCE.  On October 5, 2005, she complained

during an ER visit of swelling all over night.  During the

hearing, the claimant essentially testified that during this

ER visit, her feet were severely swollen.  When in fact, this

October 5th report demonstrates that the claimant had only

“trace of edema,” in the ankles and feet. (See full discussion
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above).   

     Although the claimant testified that she reported a back

injury to her supervisor and medical personnel immediately

following her work incident of July 20, 2005, there is no

medically documented complaint of a back injury until

September 13, 2005, at which point she was examined by Dr.

Arnold.  Hence, the claimant did not report a back injury

until some eight(8) weeks after her work-incident, despite

having treated with various medical persons for her neck

injury.                        

     In summary, when comparing the claimant’s testimony to

the preponderance of the evidence, I find that the claimant

was not a credible witness.  Therefore, on the basis of the

record as a whole, I further find that the claimant failed to

prove by a preponderance of the credible evidence that her

need for treatment and disability for her back problems arose

out of and during the course of her employment, and that her

back condition was the result of the alleged specific incident

of July 20, 2005.

     As a result, this claim is hereby respectfully denied and

dismissed in its entirety.  All other issues in this matter

are hereby rendered moot and have therefore not been addressed

herein this Opinion.                                        

FINDINGS OF FACT AND CONCLUSIONS OF LAW  
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     On the basis of the record as a whole, I make the

following findings of fact and conclusions of law in

accordance with Ark. Code Ann. §11-9-704.

1. The Arkansas Workers’ Compensation Commission has
jurisdiction of the within claim.

2. The employee-employer-carrier relationship existed
on July 20, 2005, when the claimant sustained a
neck injury.

3. The claimant reached maximum medical improvement on
December 9, 2008, for her neck injury.

4. The claimant’s temporary total disability rate is
$385.00 and her permanent disability rate is
$289.00.

5. This claim for a back injury has been controverted
in its entirety.

6. The respondents paid permanent partial disability
from December 10, 2008, through June 16, 2009.

7. The claimant has failed to establish by a
preponderance of the credible evidence that she
sustained a compensable back injury, arising out of
and in the course of her employment with the
respondent-employer on July 20, 2005.

8. All issues not litigated herein are reserved under
the Arkansas Workers’ Compensation Act.

    
                             ORDER 

     For the reasons discussed herein this Opinion, this claim

for a back injury must be, and hereby is, respectfully denied.

     IT IS SO ORDERED.

                         
                                   _________________________

     CHANDRA HICKS
Administrative Law Judge
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