
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F808727

STEVEN JUST CLAIMANT

MODERN FENCE COMPANY RESPONDENT
                                                       
FIRSTCOMP INSURANCE COMPANY,         RESPONDENT
INSURANCE CARRIER

OPINION FILED APRIL 14, 2011

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in  Fort
Smith, Sebastian County, Arkansas.

Claimant represented by M. KEITH WREN, Attorney, Little Rock,
Arkansas.

Respondents represented by RANDY MURPHY, Attorney, Little Rock,
Arkansas. 

STATEMENT OF THE CASE

A hearing was held in the above styled claim on January 25,

2011, in Fort Smith, Arkansas.

A pre-hearing order was entered in this case on November 17,

2010.  This pre-hearing order set out the stipulations offered by

the parties and outlined the issues to be litigated and resolved at

the present time. Prior to the commencement of the hearing, the

claimant requested that the issue of whether the respondents were

subject to the contempt penalty provided by Ark. Code Ann. §11-9-

706(b), in regard to previously awarded medical expenses, be added.

The respondents made no objection to adding this additional issue

and the pre-hearing order was amended to reflect its addition.   A

copy of the amended pre-hearing order was made Commission’s Exhibit

No. 1 to the hearing.
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The following stipulation was offered by the parties and is

hereby accepted:

1. The Opinion of July 29, 2010, has become final and is res

judicata of all issues raised and addressed therein.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. The claimant’s entitlement to the statutory late payment

penalty on indemnity benefits awarded in the Opinion of

July 29, 2010.

2. The claimant’s entitlement to the penalty provided by

Ark. Code Ann. §11-9-706(b) on medical expenses awarded

in the prior Opinion.

In regard to these issues, the claimant contends:

“Following a hearing on the issue of
compensability, the claimant was awarded TTD
benefits from September 3, 2008 to a date yet
to be determined as well as additional medical
benefits. The decision of the ALJ was affirmed
by the Full Workers’ Compensation Commission
in an Opinion dated July 29, 2010.  The
Opinion was received by counsel for the
respondents on August 2, 2010.  A notice of
appeal was not filed and, therefore, the
Opinion became final on September 1, 2010.
Pursuant to Ark. Code Ann. §11-9-802, payment
of the award was due not later than September
16, 2010.  On September 10, 2010, the
undersigned counsel sent counsel for the
respondents an e-mail calculating the award
through that date, requesting payment of same
and requesting that Mr. Just be authorized to
seek treatment with Dr. Luke Knox. On
September 16, 2010, the undersigned counsel
was advised by the assistant to the counsel
for the respondents that the checks had been
ordered for the benefits through the date of
September 16, 2010. On September 28, 2010 the
undersigned counsel again contacted the office
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for the counsel of respondents and was advised
by his assistant that she would look into the
matter and advise of the status. As of this
date, no benefits have been received by the
claimant and no status has been given as to
when the payment may be made. Further, the
claimant has not been authorized to seek
treatment from Dr. Knox.

Under these circumstances, the respondents
should be held in contempt for failure to
abide by the Orders of this Commission and
should be assessed a thirty-six percent (36%)
penalty for willful and intentional non-
payment of the award pursuant to Ark. Code
Ann. §11-9-802(e). Alternatively, the
respondents should be assessed the mandatory
twenty percent (20%) penalty for late payment
pursuant to Ark. Code Ann. §11-9-802(c).
Additionally, the respondents should be held
in contempt for failure to provide the ordered
medical care to the claimant.”

Additionally, the claimant contended at the hearing:

“Your Honor, with regard to the additional
issue of a penalty pursuant to Ark. Code Ann.
11-9-706(b), our position is that the
Commission, in an Opinion dated July 29, 2010,
authorized Steven Just to have additional
medical treatment for his compensable injury.

Beginning September 10, 2010, my office began
requesting that Mr. Just be authorized to see
Dr. Luke Knox, who he had previously seen. I
think he’s the only neurosurgeon that Mr. Just
had seen prior to the entry of the Opinion.
There is sufficient documentary evidence in
the documents index to show that that did not
occur until, I think–well, it’s not in my
documentary index, but I believe it was up
until last week, Mr. Just was finally
authorized to see Dr. Knox, some, what, six
months after the entry of the Commission’s
Opinion.

It is our position that based on that delay,
an unreasonable delay, that the respondents
should be subject to a fine for disobeying the
Commission’s order.”



F808727-Just -4-

In regard to this issue, the respondents contended at the 

hearing:
“Your Honor, first of all, very briefly, Your
Honor issued an Opinion filed March 16, 2010,
which was affirmed by the Full Commission on
July 29, 2010.  I know Your Honor is going to
incorporate that and make reference to it, but
ver briefly, the Opinion found respondents
liable for Dr. Knox’s additional test, which
he had recommended.

Your Honor, that Opinion states that the
additional test recommended by Dr. Knox
involved a “redo” of an MRI scan.  You
specifically found that the redo of the MRI
was reasonable and necessary to be done at the
expense of the respondents.

Your Honor, the medical that we have submitted
shows that the MRI was done; it is in the
record.  Respondents’  Exhibit No. 1 includes
a letter from Mr. Wren dated December 2, 2009,
enclosing the MRI.

 
We have also introduced a follow up visit by
Dr. Knox, which was authorized by respondents,
per correspondence from respondents, showing
that he had reviewed the MRI.

Your Honor, your Opinion, regarding
authorization and the performance of the
additional test by Dr. Knox, has been fully
complied with by respondents.

We, also, Your Honor, although it has not been
ordered or litigated at this time, have
authorized the claimant to return for another
visit to Dr. Knox, even though Dr. Knox’s last
report of December 8, 2009, doesn’t recommend
that.

 
The claimant is currently receiving temporary
total disability benefits and has been. We
have not controverted any medical. The reason
for the authorization of the additional visit
to Dr. Knox is to try to see where we are in
regard to this case, but I think there has
been some confusion in this case, possibly
because of the appeal, but just a casual
review of your Opinion show what you’ve
recommended and the test is in the record that
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you ordered; we’ve got a narrative report by
Dr. Knox in the record; we have complied with
your Order.

Now unfortunately, respondent’s don’t have any
recourse where we can assert a penalty or some
type of frivolous claim, but we believe we’ve
fully complied with that, Your Honor, and it’s
a moot issue.”

Additionally, the respondents also contended at the hearing:

“All right, Your Honor.  I would just like to
then state for the record that under 11-9-15,
A.C.A. §11-9-15, under child support
obligations, it is the obligation of the
claimant to obtain the information and
correspondence from Mr. Wren following the
award and exchange of correspondence that he
and I had shows that the child support was not
being taken into consideration, and once that
was clarified, respondents paid the child
support promptly, paid the benefits to Mr.
Just.  So we just don’t think that a penalty
applies for that payment.” 

 DISCUSSION

I. APPLICABILITY OF THE PENALTY PROVISION OF ARK. CODE ANN. §11-

9-802(c)

Ark. Code Ann. §11-9-802(c) states:

“If any installment payable under the terms of
an award is not paid within fifteen (15) days
after it becomes due, there shall be added to
such unpaid installment an amount equal to
twenty percent (20%) thereof, which shall be
paid at the same time as, but in addition to,
the installment unless review of the
compensation order making the award is had as
provided in §11-9-711 and §11-9-712.”

The facts surrounding this issue do not appear to be in

dispute. On July 29, 2010, the Full Commission entered an Opinion,

in which it awarded the claimant temporary total disability

benefits from September 4, 2008 through “a date yet to be
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determined”.  No appeal was taken from this Opinion and it became

final on or about September 1, 2010.  The payment records of the

respondents show that no payment of these awarded installments of

temporary total disability benefits was attempted by the

respondents, until a check was apparently issued on October 25,

2010. This check covered installments of temporary total disability

benefits for the period of September 4, 2008 through October 13,

2010. Subsequently, checks appear to have been issued by the

respondents for two week installments of temporary total disability

benefits commencing with October 27, 2010 through, at least,

January 5, 2011.  

Clearly, the installments of temporary total disability

benefits that had accrued through the date that the Commission’s

Opinion and Award became final, on September 1, 2010, became “due”

on that date. The installments of temporary total disability

benefits that were awarded by this Opinion, but which had not

accrued by the time the Opinion became final, would not be

considered “due” until the two week installment had accrued.  Thus,

when the respondents made the payment on October 25, 2010, all

temporary total disability benefits that had accrued through

October 10, 2010, were not paid within 15 days after these

installments became “due”.  

The respondents appear to argue that they should be excused

from failing to pay the installments of temporary total disability

benefits awarded, within the time period prescribed by Ark. Code

Ann. §11-9-802(c), because the claimant had not provided them with
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information concerning the existence and extent of an outstanding

debt for back child support and they were awaiting for such

information before making payment. However, I cannot accept this

argument.

First, Ark. Code Ann. §11-9-802(c) is to be strictly

interpreted by legislative mandate.  This subsection states that

the penalty it provides is not subject to the discretion of the

Commission, but provides that this late payment penalty “shall be

added” to any installments of compensation not paid within the time

period prescribed by this subsection.  Neither this subsection or

any other portion of the Act provides any excuse for failure to

make this timely payment, except the taking of an Appeal. To create

an excuse, even for well intentioned and socially beneficial

purposes, would still violate the legislative mandate of strict

interpretation.  

I would further note that Ark. Code Ann. §11-9-110(a) does

make payments of compensation subject to garnishment, attachment,

levy, execution, or other legal process for child support

obligations (including arrearages).  Ark. Code Ann. §11-9-110(c)

further requires that this Commission provide information on all

persons receiving compensation or who may potentially receive

compensation through the Office of Child Support Enforcement of the

Revenue Division of the Department of  Finance Administration of

the State of Arkansas and any other individuals or agencies upon

request.  However, no portion of Ark. Code Ann. §11-9-110 requires

the claimant to take any action to ensure that any child support
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obligations or arrearages be ascertained or withheld as a

prerequisite to his receipt of compensation. Clearly, the

legislature left it up to the individual or agency of this

obligation to take the appropriate legal steps to collect the

support obligations. Again, while imposing such a burden upon the

claimant might be fair and socially beneficial, it is up to the

legislature, rather than this Commission, to impose such an

obligation.

I would note that, in the present case, a child support lien

had previously been entered by the Oklahoma Department of Human

Services, on March 3, 2009.  However, this lien was released by the

Oklahoma Department of Human Services, Oklahoma Child Support

Services, on December 15, 2009.  No subsequent lien for child

support was filed by this agency.  Had the respondents been truly

sincere in their concern over the welfare of the claimant’s minor

children, they were certainly free to advise the Oklahoma

Department of Human Services of the monies awarded to the claimant,

so that that agency could take proper steps to properly invoke a

lien or other legal remedy. Instead, the respondents waited 30 days

after the award of compensation by the Commission that became “due”

to inquire of the claimant’s attorney about the existence and

extent of any child support arrearages.  When advised of the

existence and extent of such arrearages, on October 15, 2010, the

respondents waited an additional 10 days before making any payment.

   I would also note that Ark. Code Ann. §11-9-110(d) limits the

amount that can be withheld from weekly compensation for child
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support obligations to a maximum of 20 percent of the benefit

amount.  Thus, the respondents were clearly free to pay to the

claimant with a clear conscious 75 percent of the weekly

compensation benefits for the temporary total disability benefits

awarded to him by the Commission in a timely manner.  Yet, they did

not do so.

In summary, I find that the respondents failed to pay the

installments of temporary total disability benefits that accrued

during the period of September 4, 2008 through October 10, 2010,

which were payable under the terms of a final award of this

Commission within 15 days after such installments became “due”.

Further, pursuant to the provisions of Ark. Code Ann. §11-9-802(c)

the claimant is entitled to an additional amount equal to 20

percent of such installments.  

However, it is my opinion that the evidence fails to show that

the respondents have willfully and intentionally failed or refused

to pay such benefits. Therefore, the penalty provided by the

provisions of Ark. Code Ann. §11-9-802(e) is not applicable to

these benefits.

II. THE EFFECT OF ARK. CODE ANN. §11-9-706(b) IN REGARD TO

MEDICAL SERVICES AWARDED BY THE COMMISSION’S OPINION OF JULY 29,

2010

The issue raised by the claimant was his entitlement to the

penalty provided by Ark. Code Ann. §11-9-706(b), in regard to

medical expenses awarded by the Commission’s Opinion of July 29,

2010.  This subsection does provide a penalty for a refusal to obey
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a lawful Order or to comply with any final Order of this

Commission.  It also provides a penalty for the willful refusal to

pay an uncontroverted medical or related expense within 45 days

after the respondents have received the statement for such charge.

The imposition of such penalty is discretionary with the

Commission. The penalty provided for such conduct is a “fine” for

contempt of the Commission, not to exceed $10,000.00. However, this

subsection in no way provides that the claimant is entitled to

receive any penalty imposed.  Rather, this “fine” would be

collected and received by the Commission.

In the present case, there is clearly a lack of beneficial

communication and cooperation between the parties and Dr. Knox.

There also is a lack of understanding on the part of the

respondents in regard to the benefits actually awarded under the

prior final Opinion.

In my Opinion of March 16, 2010, I awarded the claimant

medical services in the form of an MRI and x-rays, which have been

recommended by Dr. Knox in his report of September 11, 2009, and a

follow up visit with Dr. Knox upon completion of this testing.

Although the Full Commission affirmed my Opinion, it did not adopt

it. Rather, the Full Commission found that the claimant was

entitled “to the current treatment recommendations of record by Dr.

Kannout, Dr. Sprinkle, and Dr. Knox”.  

One of the tests recommended by Dr. Knox, an MRI of the

claimant’s lumbar spine, was actually performed prior to the

hearing giving rise to the Full Commission’s Opinion of July 29,
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2010. This lumbar MRI was conducted on November 11, 2009. The

respondents’ payment records, which were introduced at the current

hearing, show that the expense of this test was paid by a check

issued on December 23, 2009.  

The respondents also introduced, at the present hearing, a

report from Dr. Knox, dated December 8, 2009. For some reason, this

report, which is addressed “to whom it may concern”, was not

tendered by either party at the previous hearing on December 16,

2009.  

The respondents argue that this report indicates that the

claimant had his “follow up visit” with Dr. Knox that was awarded

in my prior Opinion.

However, the evidence presented fails to support this

argument. The claimant testified that he had not seen Dr. Knox

after the MRI study or after his visit on September 11, 2009.  The

payment records of the respondents (Respondents’ Exhibit No. 2)

failed to show any payments for services provided to the claimant

by Dr. Knox on or about December 8, 2009. Further, the actual

report of Dr. Knox is not a progress or clinic report, nor does Dr.

Knox mention having actually seen the claimant.  In this report, he

only indicates that he has reviewed the MRI study that was

performed on November 11, 2009, but makes no mention of any of the

testing he had recommended.  On the basis of the MRI study, Dr.

Knox recommended further treatment for the claimant’s continuing

back difficulties and raised the possibility of surgical

intervention. He made no mention of actually seeing or examining
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the claimant. The claimant is offered correspondence from Dr.

Knox’s office manager, dated December 16, 2010, wherein she states

that the claimant has not seen Dr.  Knox since September 11, 2009,

and has not received any authorization from the workers’

compensation carrier to provide additional follow up.

At this point, I am going to give the respondents the benefit

of the doubt that their failure to provide the claimant with the

awarded medical services, in the form of a follow up evaluation by

Dr. Knox, has not been intentional.  Therefore, I do not find them

in contempt at the present time.  

However, to put an end to the confusion and misunderstanding,

the respondents are hereby directed to provide Dr. Knox with a

written authorization to see and evaluate the claimant at the

earliest convenient date.  The respondents are to provide Dr. Knox

with this written authorization within 15 days of the receipt of

this Opinion.  Should the respondents fail to do so, a Show-Cause

Order will be issued to the respondents to show cause why they

should not be held in contempt of the Commission.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this claim.

2. On July 8, 2008, the relationship of

employee-employer-carrier exists between the

parties.

3. On July 8, 2008, the claimant earned wages

sufficient to entitle him to weekly
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compensation benefits of $286.00 for total

disability and $215.00 for permanent partial

disability.  

4. On July 8, 2008, the claimant sustained a

compensable injury to his low back.

5. On July 29, 2010, the Full Commission

issued an Opinion awarding the claimant

temporary total disability  benefits from

September 4, 2008 through a date yet to be

determined, and additional medical services as

recommended by Dr. Kennout, Dr. Sprinkle, and

Dr. Knox. This Opinion became final on or

about September 1, 2010.

6. The respondents failed to pay, within 15

days after they became due, the temporary

total disability benefits awarded for the

period of September 4, 2008 through October

10, 2008. The respondents are liable to the

claimant for the additional 20 percent penalty

on such benefits, which is provided by Ark.

Code Ann. §11-9-802(c). This failure to timely

pay these benefits does not constitute a

willful and intentional refusal, within the

meaning of Ark. Code Ann. §11-9-802(e).

Therefore, the respondents are not liable for

the penalty provided by this subsection.
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7. The respondents have provided certain

medical services awarded in the prior Opinion,

specifically, the MRI study.  The respondents

have not provided other of these medical

services awarded in the previous Opinion,

specifically, the specialized x-rays and the

follow up evaluation of the claimant by Dr.

Knox.  However, I do not find that the

respondents conduct, at this point, justifies

holding them in contempt, under authority of

Ark. Code Ann. §11-9-706(b).

8. The respondents have controverted the

payment of any sums under Ark. Code Ann. §11-

9-802 or §11-9-706.  

9. The appropriate controverted attorney’s fee

for the claimant’s attorney is the maximum

allowable fee on the 20 percent penalty herein

awarded.

ORDER

In addition to any sums to which the claimant may otherwise be

entitled, the respondents shall pay to the claimant an amount

equivalent to 20 percent of the temporary total disability benefits

previously awarded for the period of September 4, 2008 through

October 10, 2010.  

The respondents shall also pay to the claimant’s attorney the

statutory controverted attorney’s fee on this 20 percent penalty.
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One-half of this fee is the obligation of the respondents in

addition to such benefits. The remaining one-half of this fee is to

be withheld by the respondents from such benefits.

All sums herein awarded have heretofore accrued and are

payable in a lump sum without discount.

The respondents shall provide to Dr. Luke Knox a written

authorization to perform the remaining recommended testing, to see

and evaluate the claimant at the earliest convenient date after the

completion of the testing, and author a report setting out his

findings and opinion on the appropriate treatment needed by the

claimant, if any.  As previously held, liability for the expense of

these services rests upon the respondents.

All benefits herein awarded shall bear the maximum legal rate

of interest until paid.

IT IS SO ORDERED.   

                                                              
                                MICHAEL L. ELLIG
                              ADMINISTRATIVE LAW JUDGE
                                         


