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STATEMENT OF THE CASE

On December 14, 2010, a pre-hearing conference was conducted on the claimant’s claim 

of entitlement to additional workers’ compensation benefits growing out the June 6, 2005,

compensable injury.  Both parties submitted responses to the pre-hearing questionnaire which was

forwarded by the Commission.  That of the claimant is a November 15, 2010, letter with attached

exhibits, setting his contentions relative to the issues before the Commission,  and that of the

respondents is a November 10, 2010, letter setting forth their contentions relative to the issues

before the Commission.  The responsive filings of the parties are incorporated and made a part of

the December 14, 2010, Pre-hearing Order which is herein designated a part of the record as

Commission Exhibit #1.

The parties have submitted briefs, with attachments, which are also designated a part of
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the record.  The brief of the claimant, with a January 31, 2011, Certificate of Service, is herein

designated a part of the record as Claimant Exhibit #1.  The January 31, 2011, letter brief of the

respondents is herein designated a part of the record as Respondent Exhibit #1.

DISCUSSION

The Full Commission in an Opinion filed April 7, 2009, reversed the July 10, 2008,

Administrative Law Judge ruling that the claimant was permanently totally disabled and finding

that the Second Injury Fund was liable for the payment of same.  The April 7, 2009, Full

Commission Opinion held that the claimant, Willie B. Jones, had sustained an anatomical

impairment of 17% and wage loss of 40%, for which respondents, R.C. Landscaping and its

insurance carrier, FirstComp Insurance Company, were liable.  Finally, the Full Commission

awarded attorney fees in the amount of $500.00, to the claimant’s attorney. Respondents

appealed the April 7, 2009, Opinion of the Full Commission to the Court of Appeals.

The Court of Appeals issued its Decision on April 7, 2010, affirming the Full Commission. 

Thereafter, a Petition for Rehearing was filed with the Court of Appeals, and a Petition for

Review in the Supreme Court.  The claimant filed a Motion for Attorney’s Fees and Costs,

requesting $1,000.00, in Court costs.  The Court of Appeals granted the afore Motion on May 19,

2010.  The Petition for Rehearing was denied by the Court of Appeals on May 19, 2010.

In a September 30, 2010, letter to respondents’ attorney, the Supreme Court clerk’s office

notified that the Petition for Review was denied.  The Mandate was received by the Clerk of the

Arkansas Workers’ Compensation Commission on October 4, 2010, and forwarded to counsels

on October 7, 2010.  Respondents issued a check to claimant’s attorney on October 28, 2010. 

The claimant’s attorney fee check was received on November 1, 2010.  Respondents issued a
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check to the claimant for accrued benefits totaling $27,720.00, which represented the 40% wage

loss minus one-half the claimant’s attorney fees from the claimant and matched by respondent, as

well as $51.00, in court costs and $500.00 payable from the Full Commission.  The total amount

of the check to the claimant’s attorney was $7,481.00.  On November 5, 2010, respondents

forwarded to the claimant’s attorney a check in the amount of $1,000.00, for attorney fees in the

Court of Appeals.  Finally, in a check dated November 8, 2010, the respondents forwarded

directly to the claimant a check in the amount $2,427.98, for interest.

The claimant contends that a late payment penalty should attach due to the failure of

respondents to pay either or both the accrued permanent partial benefits and interest within fifteen

(15) days pursuant to Ark. Code Ann. §11-9-802 (c) and/or (e).  The claimant further contends

that based on the history of delays, extensions, and non-timely payments, the penalty is a willful

violation.  The claimant asserts entitlement to an attorney fee on the interest which was paid

directly to the claimant by respondents, noting that the sum should be matched by respondents or

at least paid to claimant’s attorney on his portion of the interest.  Claimant’s counsel argue that at

the very least he should receive interest on his portion of the award, otherwise the claimant would

receive interest on the attorney’s portion of the award of which claimant’s attorney likewise

awaited.

Finally, the claimant contends that having failed to pay the permanent partial payments

when due and/or the interest, necessitating attorney involvement, the respondents have again

controverted the payment requiring an additional award of attorney’s fee on both the unpaid

accrued arrearage, interest and penalties.

Respondents contend that the original ruling of the Administrative Law Judge was
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appealed to the Full Commission, the Arkansas Court of Appeals, and then, was for an

extraordinarily long period of time, pending on Petition for Review before the Arkansas Supreme

Court.  It is undisputed that the Arkansas Supreme Court issued its denial of respondents’ Petition

for Review on September 30, 2010.  The Mandate did not issue until October 4, 2010.   Counsel

for respondents offer that she did not become aware of the afore development until receipt on

October 22, 2010, of a October 4, 2010, from the Clerk of the Commission with the Mandate

enclosed.  Attorney for respondents had recently incurred a name change, as a result of same,

receipt of some mail during that time was unreliable.

Upon receipt of the Mandate on October 22, 2010, respondents were informed by counsel

of the Court’s decision, and payments were calculated and tendered.  On October 28, 2010,

checks were issued and sent by respondents in the amount of $24,255.00, to the claimant;

$7,481.00, to claimant’s attorney; and $45.00, to the Second Injury Fund, pursuant to the

Mandate.  After calculation of interest, on November 8, 2010, a check in the amount of

$2,427.98, was sent separately to the claimant.  Respondent acknowledged that the $1,000.00,

attorney fee check for prevailing at the Court of Appeals was inadvertently omitted from the

initial payments. 

The issues before the Commission at this juncture, as reflected in the Pre-hearing Order,

are as follow: whether the claimant’s attorney is entitled to 25% attorney fee on the interest paid

to the claimant, with one-half of same being withheld from the claimant’s payment and one-half

being paid by respondents; and whether the claimant is entitled to a penalty for late payment along

with a corresponding payment of attorney fee on same.

After a thorough consideration of all of the evidence in this record, to include the pre-
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hearing filings of the parties and briefs as well as attachments thereto, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. In a April 7, 2009, Opinion, the Full Commission reversed the July 10, 2008, 

opinion of the Administrative Law Judge which found that the Second Injury Fund was liable for

the payment of  permanent total disability benefits to the claimant, and instead found that the

claimant has sustained a loss of earning capacity in the amount of 40% for which respondents

were liable. 

3. On April 7, 2010, the Court of Appeals issued its Decision affirming the April 7, 

2009, ruling of the Full Commission.  On May 19, 2010, Court of Appeals granted the Motion of

the claimant for attorney fees and cost and denied the Petition for Rehearing .

4. In a September 30, 2010, letter, the office of the Clerk of the Supreme Court 

notified the attorney for respondents that the Petition for Review was denied.  The Mandate was

received by the Clerk of the Arkansas Workers’ Compensation Commission on October 4, 2010,

and forwarded to counsels for the parties on October 7, 2010.

5. Checks dated October 28, 2010, were issued and sent to claimant in the amount of

$24,255.00, to correspond with the 40% wage loss less one-half the claimant’s attorney fee, and

$7,481.00, to the claimant’s attorney, to correspond with the respondents’ one-half of the

attorney fee coupled with that of the claimant’s along with the $500.00, attorney fee for prevailing

before the Commission and $51.00, cost.  On November 5, 2010, respondents forwarded to the

claimant’s attorney a check in the amount of $1,000.00, for attorney fees before the Court of

Appeals.  
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6. A check dated November 8, 2010, in the amount of $2,427.98, for interest was 

forwarded to the claimant by respondents. 

7. The respondents failed to pay the accrued award of 40% wage loss, $24,255.00, 

within fifteen (15) days after it become due, and pursuant to Ark. Code Ann. §11-9-802 (c) a

twenty percent (20%) penalty ($4,851.00) is due and owning to the claimant.

8. Pursuant to Ark. Code Ann. §11-9-715, claimant’s attorney is entitled to an 

attorney fee on the penalty awarded.

9. The claimant has failed to sustain his burden of proof by a preponderance of the 

evidence that the failure of respondents to pay the award of wage loss benefits was willful and

intentional such that a thirty-six percent (36%) penalty should attach to same pursuant to Ark.

Code Ann. §11-9-802 (e).

10. The claimant has failed to sustain his burden of proof by a preponderance of the 

evidence that respondents controverted the payment of interest on the award to the extent that the

services of an attorney were necessitated in order to secure same. 

11. The respondents have controverted the claimant’s entitlement to the payment of a 

twenty percent (20%) penalty for the late payment of the award of wage loss benefits.   

CONCLUSIONS

It is undisputed that the April 7, 2009, Opinion of the Full Commission was affirmed by

the Arkansas Court of Appeals on April 7, 2010.  A Petition for Rehearing which was filed with

the Arkansas Court of Appeals was denied on May 19, 2010.  On September 30, 2010, the

Arkansas Supreme Court denied a Petition for Review.  On October 4, 2010, the Mandate was

received by the Clerk of the Arkansas Workers’ Compensation Commission, and forwarded to the
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parties on October 7, 2010.  On October 28, 2010, respondents issued checks to correspond with

the award of wage loss benefits and attorney fees.  Later, November 8, 2010, a check for the

accrued interest was issued to the claimant.  The contentions of the parties are as set forth above.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to additional workers’ compensation benefits as a result of an injury

having been sustained subsequent to the effective date of the afore provision.

Penalty 

Ark. Code Ann. §11-9-802, Installments, provides:

(c) If any installment payable under the terms of an award
is not paid within fifteen (15) days after it becomes due, there 
shall be added to such unpaid installment an amount equal to
twenty percent (20%) thereof, which shall be paid at the same 
time as, but in addition to, the installment unless review of the
compensation order making the award is had as provided in §§
11-9-711 and 11-9-712.

In the instant claim, the appeal process had run its course as of the point in time that respondents

were informed that the Arkansas Supreme Court had denied their Petition for Review on

September 30, 2010.  The Mandate was received by the Clerk of the Arkansas Workers’

Compensation Commission on October 4, 2010, and forwarded to parties on October 7, 2010. 

Checks were not issued by respondents until October 28, 2010, to correspond with the award of

wage loss benefits and attorney fees.  The provision mandates that in the event an award is not

paid within fifteen (15) day there shall be added to such unpaid installment an amount equal to

twenty percent (20%).  

The respondents maintain that upon receipt of the October 7, 2010, notice for the office of

the Clerk of the Arkansas Workers’ Compensation on October 22, 2010, the checks were
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promptly issued on October 28, 2010.  Claimant’s counsel was not privy to any delay in receipt by

respondents’ counsel of the mailing by the Commission, and, as consequence, fax correspondence

to the Commission on October 26, 2010, seeking penalty for non-payment of the award.  The

evidence preponderates that the claimant was not paid 40% wage loss award within fifteen (15)

days after the same became due.  Accordingly, a 20% penalty is due and owing on same. 

Respondents have controverted the claimant’s entitlement to the 20% penalty on the 40% wage

loss award.

Ark. Code Ann. §11-9-802 (e) provides:

In the event the commission finds the failure to pay any benefit
is willful and intentional, the penalty shall be up to thirty-six 
percent (36%), payable to the claimant.

While the claimant seeks the imposition of a 36% penalty on late payment of the award of wage

loss benefits, the evidence in the record does not a finding of willful and intentional conduct on

the part of respondents in the payment of benefits.  As noted above, respondents issued checks to

correspond with the wage loss benefit award and attorney fees on October 28,2010.  The interest

payment awaited appropriate calculation, of which the claimant was aware, and a check was

issued on November 8, 2010.  The claimant has failed to sustain his burden of proof by a

preponderance of the evidence that the respondents actions were willful and intentional.

Interest Payments

Ark. Code Ann. §11-9-809, Interest, provides:

Compensation shall bear interest at the legal rate from the day
an award is made by either an administrative law judge or the 
full Workers’ Compensation Commission on all accrued and 
unpaid compensation.
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It is undisputed that the interest payment check on the 40% wage loss disability award was not

issued to the claimant until November 8, 2010.  Respondents obtained the calculation of the

amount of interest, notified the claimant of their actions, and promptly remitted at check in the

amount of $2,427.98, for the interest to the claimant with an issue date of November 8, 2010. 

The issuance of the interest payment did not necessitate the claimant securing the services of an

attorney to secure same.  The evidence does not reflect that respondents controverted the

payment of the interest awarded such that the payment of controverted attorney fee is warranted.

AWARD

The respondents are herein ordered and directed to pay to the claimant a 20% penalty on

the 40% wage loss disability award, pursuant to Ark. Code Ann. §11-9-802 (c).

The respondents are further ordered and directed to maximum attorney fees on the

controverted penalty award, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE

 
  


