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STATEMENT OF THE CASE

A hearing was held in the above styled claim on April 25,

2011, in Springdale, Arkansas.

A pre-hearing order was entered in this case on February 28,

2011. This pre-hearing order set out the stipulations offered by

the parties and outlined the issues to be litigated and resolved at

the present time. As there were no changes in any of these, a copy

of this pre-hearing order was made Commission’s Exhibit No. 1 to

the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On May 6, 2010, the relationship of employee-employer-

carrier existed between parties.

2. The appropriate weekly compensation benefits are $504.00

for total disability and $378.00 for permanent partial

disability.  
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3. Although some benefits were paid, the claim is now

controverted in its entirety.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. Whether the claimant sustained a compensable injury to

here left knee on May 6, 2010.

2. The claimant’s entitlement to medical services, temporary

disability benefits from May 21, 2010 through a date yet

to be determined, and attorney’s fees.

In regard to these issues, the claimant contends:
    
“On May 6, 2010, the claimant injured her left
knee while she was working. She has a right to
receive additional medicals treatment and
temporary total disability benefits.”
 

In regard to these issues, the respondents contend:

“Respondents contend that the claimant was not
injured in the course and scope of her
employment. Respondents contend that the
claimant who worked as an onsite manager of
respondent employer’s apartment complex, was
walking her dog at the time that she suffered
the injury. Respondents also contend that the
claimant had already clocked out at the time
of the injury. As a result, respondents
contend that the claimant did not suffer a
compensable injury and therefore is not
entitled to any benefits as a result of this
incident.”

 DISCUSSION

  I. COMPENSABILITY

The central issue to be addressed in this case is whether the

claimant sustained a “compensable injury” to her left knee, on May

6, 2010. The burden rests upon the claimant to prove all of the
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statutory elements necessary to establish the alleged “compensable

injury”.  

The first of these elements are contained in Ark. Code Ann.

§11-9-102(4)(D). This subsection mandates that the claimant prove

the actual existence of the physical injury or damage to her left

knee that she alleges to be “compensable”.  Further, the claimant

must prove that the existence of this physical injury or damage is

supported by “objective findings”, as that term is defined by Ark.

Code Ann. §11-9-102(16)(A)(i).  

In the present case, the medical evidence presented clearly

proves the actual existence of physical injury or damage to the

claimant’s left knee, which had been diagnosed to be in the form of

a contusion, medial meniscus tear, and degenerative joint disease.

The presence of these diagnosed conditions is amply supported by

“objective findings”.  These “objective findings” take the form of

visual observations of swelling or effusion of the knee on clinical

examination, abnormalities noted on an MRI study of the left knee,

and visual observations of the various components of the claimant’s

left knee during arthroscopic surgery by Dr. Andrew Heinzelmann.

Thus, the claimant has satisfied the statutory requirements for a

“compensable injury” that are contained in Ark. Code Ann. §11-9-

102(4)(D).

Next, the claimant must prove that these medically established

and objectively supported physical injuries or damage satisfies the

definitional requirements for a “compensable injury” that are set

out in Ark. Code Ann. §11-9-102(4)(A)(i).  These requirements are:
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(1) The physical injury or damage arose out

of and occurred in the course of the

employment.

(2) The physical injury or damage was caused

by a specific incident.

(3) The physical injury or damage is

identifiable by time and place of

occurrence.

(4) The physical injury or damage caused

internal or external physical harm to the

claimant’s body.

(5) The physical injury or damage required

medical services or resulted in

disability.

In order to satisfy the first three of these definitional

requirements, the claimant must prove by the greater weight of the

credible evidence a causal relationship between a specific

employment-related incident or accident, and these medically

established and objectively supported injuries or damage to her

left knee. However, expert medical opinion on causation is not

absolutely necessary to prove this required causal relationship.

Such a relationship can be inferred from the greater weight of the

evidence as a whole.  Further, the claimant need not prove the

existence of this causal relationship to an absolute certainty.

The Act only requires that the claimant prove that this causal

relationship is likely or probable.  Further, the claimant need not
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prove that the specific employment-related incident or accident was

the sole or even major cause of the overall condition of her left

knee. She need only prove that the specific employment-related

incident or accident played some causal or contributory role in the

overall resultant condition of her left knee.  

Ark. Code Ann. §11-9-102(4)(B) must also be addressed in the

present case. This subdivision specifically excludes from the

category of “compensable” injuries, any injuries that occurred

while the claimant was performing or as the result of performing

any recreational or social activities for the claimant’s permanent

pleasure or any injuries inflicted on the claimant at a time when

employment services were not being performed.  

The record clearly reveals that, on May 6, 2010, the claimant

was employed by the respondent as a resident apartment manager. In

this position, she was expected to reside in the apartment complex,

work in the office of the apartment complex for 55 hours per week,

and be available to respond to the needs of the “property whenever

necessary”.  Unless unusual circumstances existed, she was

“encouraged” to take off each Sunday and one week end per month.

In exchange for her services, the claimant was paid $7.50 per hour

for a maximum of 55 hours per week, and was provided with a free

apartment in the complex.  

The claimant testified that, on May 6, 2010, she had clocked

out from her scheduled shift in the office of the apartment complex

and returned to her apartment. She stated that she subsequently

decided to “check the property out”, because they had been
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experiencing some theft and vandalism. In her testimony, she

indicated that she wanted to make sure individuals they suspected

of committing the theft or vandalism were not on the property. She

testified that she decided to walk the property with her dog in

order to look less conspicuous. It was her testimony that while

walking around the back side of the building, she heard something

at the pool, turned around, tripped, and fell, hurting her left

knee. The claimant could not describe exactly what it was that she

heard to cause her to look around. She also testified that she was

not certain whether it was a gopher hole, gopher hill, or simply

uneven ground that caused her to trip and fall, but was only

certain that it was not her dog’s leash. She stated that after

falling, she was unable to get up, and had to call for help. She

testified that Nathan Allred, the apartment complex maintenance

man, came to her aid, helped her up, and assisted her to her

apartment. She stated that the next morning, she called her

supervisor and the HR person for the respondent, reporting to both

of these individuals her accident and injury. It was her testimony

that she was sent by the HR person to Dr. Garland Thorn, and was

subsequently referred by him to Dr. Andrew Heinzelmann (an

orthopaedic surgeon).  Finally, the claimant denied that she had

ever experienced any difficulties with her left knee, prior to this

fall.

The initial medical report of Dr. Thorn recorded the following

history:
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“Stepped into a pothole, fell with direct
impact onto left patella, then onto right
shoulder.”

The initial records of Dr. Heinzelmann recorded the following

history:

“Patient is a 46 year old white female who
fell while at work when she stepped into a
hole and this occurred on Thursday of last
week. She landed on her knee and she has had
pain.”  

An incident form was completed by the respondent on May 7,

2010, ostensibly based on information provided by the claimant.

Under the section provided for “Source of Injury”, the form states:

“Hole in ground.”

This form also indicates that the injury occurred while the

claimant was “walking the property”. In her deposition, the

claimant also describes falling when she heard something, turned

around, misstepped, and fell. When she was asked what caused her to

fall, the claimant testified:

“I don’t know whether it was a gopher hole,
hill, you know, because we have some gophers
that dig hills, or if it was actually a hole.”

The only evidence presented that contradicts the claimant’s

description of her accident, is the testimony of Nathan Allred.

Mr. Allred was the resident maintenance man at the apartment

complex managed by the claimant.  It was Mr. Allred’s testimony

that he did not observe the claimant’s fall, on May 6, 2010, but

when he helped her up and got her to her apartment, the claimant

told him that she had fallen as a result of tripping over her dog’s

leash.  Mr. Allred testified that several days after the claimant’s
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fall, the claimant came to him and requested him to dig a hole in

the area where she had fallen and make it look like a mole hole or

gopher hole.  Mr. Allred stated that he complied without question

to this request, took a shovel, and dug a hole that he thought

looked like a mole hole or gopher hole.  He further stated that he

did not realize or understand what the requested hole was for. Mr.

Allred stated that several months later, in November of December of

2010, he was having a conversation with Danny Phillips, a sales

specialist for the respondent.  In this conversation, he informed

Mr. Phillips about the claimant reporting that her fall was due to

her tripping over her dog’s leash, and the claimant’s request for

him to dig a mole or gopher hole in the area of her fall. In his

testimony, he explained the reasons for this action as follows:

“Because I don’t feel like knowing more or
less lying to somebody, as I was doing, yes.
And then I told the truth and I just–-it was
too much for me to handle.”

Mr. Allred alternatively testified that he had not previously told

the respondent that the claimant had tripped and fallen in a mole

hole or gopher hole, had told the respondent that the claimant had

tripped and fallen in a mole hole or gopher hole, or couldn’t

recall whether he had previously told the respondent that the

claimant had tripped or fallen in a mole hole or gopher hole.  

After consideration of all the evidence presented, it is my

opinion that the claimant’s testimony concerning the circumstances

and events surrounding her accidental fall on May 6, 2010, is

credible and accurate. Her description of these circumstances and

events coincides with the description of the accident given to her
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supervisor and the Human Resources person at the respondent, to Dr.

Thorn, and to Dr. Heinzelmann. The claimant also appeared to be a

credible witness at the hearing. Further, the claimant had worked

for the respondent for a substantial period of time and appears to

have been a good employee.  

As previously noted, the only evidence that would contradict

the claimant’s description of the circumstances and events

surrounding the accidental fall on May 6, 2010, is the testimony of

Mr. Allred.  I simply do not find the testimony of this witness to

be credible. I find it difficult to accept that Mr. Allred would

have not questioned or given any thought to a rather bizarre

request to dig a mole hole or gopher hole with a shovel. In fact,

being somewhat familiar with mole holes and gopher holes, I find it

hard to believe that Mr. Allred could have reproduced either one

with a shovel.  As previously noted, Mr. Allred’s testimony

appeared clearly confused and contradictory concerning whether or

not he had made previous differing statements to the respondent

concerning the cause of the claimant’s fall and as equally

confusing concerning the reason for his rather tardy reporting of

the conversation with the claimant about the cause of her fall and

the digging of the mole hole.  Finally, I would note that this

gentleman simply did not appear credible during the time of his

testimony.

This credible testimony of the claimant is sufficient to prove

the occurrence of a specific employment-related incident or

accident while the claimant was performing services to the benefit
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of the respondent, on May 6, 2010.  This credible testimony is

further sufficient to prove that this specific employment-related

incident or accident was a likely or probable cause or contributing

factor to the medically established and objectively supported

physical injury or damage to the claimant’s left knee.  Thus, the

claimant has proven the first three definitional requirements for

a “compensable injury” under Ark. Code Ann. §11-9-102(4)(A)(i).

The claimant’s credible testimony, concerning the nature and

magnitude of her symptoms and complaints with her left knee,

clearly supports the presence of internal physical injury to this

portion of her body. More importantly, the medical evidence

objectively shows signs of internal physical harm to the claimant’s

left knee joint.  Thus, the claimant has satisfied the fourth

definitional requirement of Ark. Code Ann. §11-9-102(4)(A)(i).   

The nature and magnitude of the claimant’s left knee symptoms

and difficulties, shown by her testimony and the medical evidence,

also logically leads to the conclusion that such difficulties

reasonably required medical services and produced, at least

temporarily, some degree of disability. Clearly, Dr. Heinzelmann,

a highly competent board certified orthopaedic surgeon, was of the

opinion that the claimant’s left knee difficulties required

extensive medical services and rendered her temporarily totally

disabled. His expert medical opinion would be entitled to

substantial weight and credit.  Therefore, the claimant has met the

fifth and final definitional requirement for a “compensable injury”

under Ark. Code Ann. §11-9-102(4)(A)(i).
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In summary, I find that the claimant has proven by the greater

weight of the credible evidence that she sustained a compensable

injury to her left knee on May 6, 2010. She would be entitled to

appropriate benefits under the Arkansas Workers’ Compensation Act

for this compensable injury.

II. BENEFITS

The next issue to be addressed concerns the nature and extent

of benefits to which the claimant would be entitled under the Act

for her compensable left knee injury of May 6, 2010.  Specifically,

the claimant is seeking the payment of medical services and

temporary total disability benefits for the period of May 21, 2010

through a date yet to be determined. The burden rests upon the

claimant to prove her entitlement to these benefits.  

Ark. Code Ann. §11-9-508 requires the respondents to provide

the claimant with all reasonably necessary medical services

required for her compensable injury.  However, the claimant must

still show that the actual medical services provided constitute

“reasonably necessary medical services”, as that term is used in

the Act. Medical services are reasonably necessary when they have

a purpose or goal that is connected with the compensable injury and

when they are reasonable in light of the potential benefit they

offer returning the claimant to more near the preinjury state.

However, the claimant need not prove that the medical services

actually accomplished their intended beneficial purpose. She need

only prove that they had a reasonable expectation of doing so, at

the time the services were rendered.  
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The medical evidence shows that the services provided to the

claimant by Dr. Thorn and Dr. Heinzelmann were directed toward the

treatment of symptoms and complaints involving the claimant’s left

knee that were caused or precipitated by the claimant’s employment-

related fall of May 6, 2010.  Although some of the physical damage

treated or repaired by Dr.  Heinzelmann to some degree, pre-existed

the employment-related fall, the evidence shows that these pre-

existing conditions were not causing any difficulties or required

any medical services, prior to the employment-related fall. Thus,

the employment-related fall clearly aggravated or caused these

conditions to become symptomatic and it was the presence of these

symptoms and difficulties, rather than the mere existence of the

pre-existing conditions, that caused the need for medical services

provided by Dr. Heinzelmann.

Thus, all of the medical services provided to the claimant for

her left knee difficulties, on and after May 7, 2010, were

connected with or necessitated by the claimant’s compensable injury

of May 6, 2010.  This would satisfy the first requirement for these

services to be “reasonably necessary” under Ark. Code Ann. §11-9-

508.

Dr. Thorn is a competent licensed general practitioner and Dr.

Heinzelmann is a highly competent board certified orthopaedic

surgeon. Clearly, both of these physicians were of the opinion that

the medical services they provided the claimant for her left knee

difficulties, on and after May 7, 2010, were medically appropriate

and had a reasonable expectation of benefitting the claimant in
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relieving or reducing the difficulties she was experiencing with

her left knee from her employment-related fall of May 6, 2010.  I

would also note that the type of services provided the claimant by

these physicians were of a type and nature commonly recognized and

employed throughout the medical community of this area for the

diagnosis and treatment of knee difficulties, such as those

exhibited by the claimant.

Therefore, I find that the greater weight of the credible

evidence shows that the medical services provided to the claimant

for her left knee difficulties, by and at the direction of Dr.

Thorn and Dr. Heinzelmann, on and after May 7, 2010, were

“reasonable” in light of the potential benefit they offered in

accurately diagnosing and effectively reducing the symptoms and

difficulties that had been occasioned by the claimant’s employment-

related fall of May 6, 2010, at the time these services were

rendered.  This would satisfy the second and final requirement for

these medical services to be “reasonably necessary”, under Ark.

Code Ann. §11-9-508.  

The final matter is the claimant’s entitlement to temporary

total disability benefits.  Once again, the burden rests upon the

claimant to prove her entitlement to these benefits. In order to

meet this burden, the claimant must prove that she has continued

within her healing period from the effects of her scheduled

compensable injury and has not “returned to work”.  

The duration of the healing period is essentially a medical

question, which must be resolved by reliance upon the expert
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medical evidence presented.  Ark. Code Ann. §11-9-102(4)12) defines

the “healing period” as the period for healing of the actual

physical injury or damage resulting from the employment-related

accident.  Applicable case law provides that once this actual

physical injury or damage has resolved or at least stabilized, at

a level where nothing further in the way of time or medical

treatment offers a reasonable expectation of improvement, then the

healing period has ended. The mere continuation of chronic

symptoms, once this underlying physical injury or damage has

resolved or stabilized, is not sufficient, in and of itself, to

extend the healing period.

In the present case, the medical evidence shows that the

claimant continued under active medical treatment for her

compensable left knee injury, by Dr. Heinzelmann, through November

29, 2010.  On that date, Dr. Heinzelmann did not release the

claimant from active medical treatment but referred the claimant to

another orthopaedic surgeon, Dr. Chris Hamby.  The claimant has

been unable to see Dr. Hamby, due to the respondents’ refusal to

provide these services and her financial inability to obtain these

services on her own. Clearly, it was Dr. Heinzelmann’s expert

medical opinion that the claimant would continue in need of medical

until at least evaluated by Dr. Hamby.

After consideration of the evidence presented, I find the

greater weight of this evidence (particularly the medical evidence)

showed that the claimant’s healing period has not ended.  This

would satisfy the first necessary requirement for the claimant’s
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entitlement to the temporary total disability benefits she now

seeks.

The evidence presented reveals that the claimant did “return

to work” on May 7, 2010, and worked, at least, part time through

May 18, 2010.  She then worked partial days on May 20, 2010 and May

24, 2010.  The claimant was off entirely for the period of May 25,

2010 through June 6, 2010. The claimant returned to work on June 7,

2010 and worked approximately full time through July 17, 2010.  The

claimant was then off work entirely for the period of July 17, 2010

through the date of hearing.  

The medical evidence shows that the claimant was medically

restricted to sedentary work only on May 20, 2010 by Dr.

Heinzelmann. On July 1, 2010, Dr. Heinzelmann continued the

claimant’s restrictions to sedentary work only for an additional 6

weeks. On August 9, 2010, Dr. Heinzelmann took the claimant “off

work until further notice”. Dr. Heinzelmann appears to have

continued this restriction, indefinitely, in his report of November

29, 2010.

The payroll records from the respondent indicate receipt of a

doctor’s note that stated the claimant was unable to work from May

21, 2010 through June 7, 2010.  However, no actual medical report

or record to this effect has been introduced. Dr. Heinzelmann had

only restricted the claimant to sedentary work.  However,

apparently “sedentary work” was not available through the

respondent.  The payroll records of the respondent also indicates

receipt of a doctor’s note on July 16, 2010, which stated that the
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claimant was unable to work until at least August 9, 2010.

However, again no actual medical report or record to this effect

has been introduced.  However, the respondent appears to have been

satisfied that such a note existed.

After consideration of all the evidence presented, it is my

opinion that the greater weight of the credible evidence

establishes that the claimant was unable to “return to work” for

this respondent for the periods of May 25, 2010 through June 6,

2010, and July 17, 2010 through a date yet to be determined.

Therefore, in regard to these periods, the claimant has satisfied

the second requirement for her entitlement to temporary total

disability benefits for her compensable knee injury, under Ark.

Code Ann. §11-9-521(a).  Therefore, she would be entitled to such

benefits during these periods.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this

claim.

2. On May 6, 2010, the relationship of

employee-employer-carrier existed between

the parties.

3. On May 6, 2010, the claimant earned wages

sufficient to entitle her to weekly

compensation benefits of $504.00 for

total disability and $378.00 for

permanent partial disability.
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4. On May 6, 2010, the claimant sustained a

compensable injury to her left knee.

5. The medical services rendered to the

claimant for her left knee difficulties

by and at the direction of Dr. Garland

Thorn and Dr. Andrew Heinzelmann, on and

after May 7, 2010, represent reasonably

necessary medical services for her

compensable left knee injury, under Ark.

Code Ann. §11-9-508. Pursuant to the

provisions of this subsection, the

respondents are liable for the expense of

these services, subject to the

Commission’s medical fee schedule.

6. The claimant has proven by the greater

weight of the credible evidence that she

has been rendered temporarily totally

disabled by her compensable left knee

injury for the periods of May 25, 2010

through June 6, 2010, and July 17, 2010

through a date yet to be determined.

Specifically, the greater weight of the

credible evidence shows that during these

periods the claimant continued within her

healing period from the effects of her
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compensable injury and was also unable to

“return to work”. 

7. The respondents have denied the

occurrence of any compensable injury to

the claimant’s left knee and have

controverted this claim in its entirety.

8. The appropriate attorney’s fee for the

claimant’s attorney, at this time, is the

statutory attorney’s fee on the temporary

total disability benefits herein awarded.

ORDER

The respondents shall be liable for the expense incurred by

the claimant, as the result of medical services rendered and

recommended to her for her left knee difficulties by and at the

direction of Dr. Garland Thorn and Dr. Andrew Heinzelmann, on and

after May 7, 2010. This liability is subject to the Commission’s

medical fee schedule. 

The respondents shall pay to the claimant temporary total

disability benefits for the periods beginning May 25, 2010 and

continuing through June 6, 2010 and beginning again on July 17,

2010 and continuing until a date yet to be determined.

The respondents shall pay to the claimant’s attorney the

statutory attorney’s fee on the controverted temporary total

disability benefits herein awarded. One-half of this fee is the

obligation of the respondents in addition to such benefits. The
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remaining one-half of this fee shall be withheld by the respondents

from such benefits.

All benefits herein awarded, which have heretofore accrued are

payable in a lump sum without discount. 

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                      
                        MICHAEL L. ELLIG
                        ADMINISTRATIVE LAW JUDGE
                                         


