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Claimant represented by the HONORABLE KRISTOFER E. RICHARDSON, Attorney at Law,
Jonesboro, Arkansas.

Respondent represented by the HONORABLE SUSAN FOWLER, Attorney at Law, Little Rock,
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STATEMENT OF THE CASE

A hearing was conducted in the above styled claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On February 28, 2011, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.

The testimony of Xavier Terrell Johnson - the claimant, Heather Renee Hurst, Irvin

Franklin Lawrence, Jr., and Greg Dion Wrenfrow coupled with medical reports and other

documents comprise the record in this claim.

DISCUSSION
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Xavier Terrell Johnson, the claimant, with a date of birth of March 22, 1988, is a high

school graduate with a semester of college education.  The claimant commenced his employment

with respondent approximately one month prior to his November 16, 2010, reported date of

injury.

The claimant testified that he has been steadily employed since reaching adulthood, and

denies any extended period of time where he was not working:

Not, really.  The longest I’ve probably ever gone with-
out a job was probably, like, a month or two.  That’s about it, 
and when I lost my job at the Human Development Center, I 
was - - it was, like, a couple of weeks practice, I even worked 
at the temporary service doing temporary jobs just to make 
ends meet. (T. 16).

The testimony of the claimant reflects that prior to him employment by respondent, he was

employed at Alberto Colver for about a month and a half, through a temporary employment

agency.  Prior to the afore the claimant worked at the Human Development Center for a little

over a year.  The claimant is right-handed.

The claimant maintains that he was injured at respondent on November 16, 2010.  In 

describing the mechanics of his injury, the claimant testified:

Well, what it is I had been working on the meat wall, 
the 97 wall, and they had had - - they moved me to fresh meat.  
Well, what it is, the truck usually comes in with it late 
sometimes around about four o’clock in the morning or, like, 
after lunch, everything like this, and then, we have to move it 
into the coolers, and get everything organized to put it up on the 
shelves.  Well, usually before we leave, we have to downstack 
our pallets and come in on our shift, and I hadn’t ever 
downstacked a pallet before. (T. 16-17).

The claimant provided an explanation of downstacking:
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Downstacking is the imported, the meat and stuff that 
comes in on a pallet, you take it and you have to organize it on 
the shelves in the order that it comes in.  There’s no set order.  
They just have the numbers up there.  You have to look for 
them and find where they go and put them in order by date from 
the oldest to the front and the newest in the back. (T. 17).

The claimant continued regarding the mechanism of his injury:

Yes.  We had been having trouble with overstacked 
pallets, them leaning and not secured properly, and well- - 
well, in that case, we had had one with ground beef on it, and
I had asked the manager, Kim, I’m like, “What do I need to do
about this?”  She said, “Just lean it up against the wall.”  I 
leaned it up against the wall and as she said - - she asked Irvin
to help me downstacking to tell me what to do.  And so, I had 
- - asked Irwin, I’m like, “What do we need to do?”  He was 
like, “Well, it’s kind of easy.  And so, all you do is just take 
your take box cutter, cut the wrap away from around it and take
it from top to bottom, go around and everything like that.”  And
I was, like, “Okay.”  So, I sat there for a second and watched 
him, how eh was downstacking it, he took the top - - from the 
top and he started going down and taking the ground beef off 
and putting it on to another thing.  So, I told him, I was - - I’ll
go ahead and start on the other side; so, we can get finished 
faster.  So, I went around to the other side and I started down-
stacking.  Well, when I got to the very last box at the bottom, I 
- - in the squatting position, how you’re supposed to be doing it,
because you use your legs and not your back, I used my legs and
squatted down to pick up the last ground beef box that was there,
and when I - - as I was raising up to move it to the carton beside
me, I noticed that the pallet started leaning.  So, my first instinct
was to just grab the box, put it down and just step back some and 
just see where I needed to go.  So, as I started leaning backwards
trying to look up to see where I needed to go, I noticed that the top
boxes fell on me. (T. 18-19).

The claimant explained that though he was on the last box on his side, there were other boxes 

remaining on the pallet that were leaning up against the wall.  The testimony of the claimant 

further reflects:
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And what it is, when I started doing that, the first thing
I noticed was the first box hit me on my neck.  That’s the first 
thing I noticed.  It just hit me directly on my neck and it slapped 
me against the back of my head and I - - and behind me, there 
was this meat rail, because we have to put all the empty boxes 
on a thing to take to the bailer on a - - a shopping - - a cart, and 
I had fell - - when it hit me I fell back on the ground in a sitting 
position, and then, I was sitting there trying to cover myself up, 
and then another box hit me on top of the head, and then another 
box hit me  in the lap.  And I got hit in the shoulder one more time, 
and then, when I did - - on top of my shoulder, it bent my head 
down in the down position, because the ground beef box was on my
lap, and I was trying to move that.  But then, I got hit on the back of 
head, and then, having been in the sitting position, I couldn’t move.
I don’t know if I blacked out.  I don’t know what happened.  All I
know is I know I got an adrenaline rush, and I just started yelling,
somebody get this box off me. (T. 20-21).

The claimant offered that his best guess is that four (4) boxes fell on him.  Regarding the 

contents of the boxes, the claimant testified:

The ground - - well, the boxes I was currently down-
stacking at the top they had the ground beef rolls, the ground beef
rolls are, like, a five-pound, and then, they have the packages - - 
the big packages of ten-pound chunks.

I don’t - - I approximately don’t know for sure.  As far as I
know they’re about - - my best guess was about fifty pounds, best 
guess.  And I was estimating, based, like seventy-five pounds, 
probably most likely hit me in the head at the time. (T. 21).

The claimant testified regarding the symptoms he experienced immediately following being

struck by the falling boxes:

Right when that happened, really then my adrenaline
was running so fast that I really didn’t feel any symptoms until
after I stood up.  And you know how you, like, you sleep on 
the - - your neck wrong, it’s like you get a crick in the side of
your neck, like, you can’t turn it and it starts getting stiff and it 
hurts.  Basically I had that.  That’s the first symptom I had. 
And I was, like, there’s - - it just - - I was, like, man, I can’t 
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believe that just happened.  And I told Irvin exactly what - - 
what had happened.  I was like - - I’m, like, “Did you see the
boxes just fall?”  He was, like, “Yeah, I seen it.”  He was, like,
“I seen it leaning there.”  He was like, “I didn’t know you was 
right there when it happened.”  And he came around there and 
I was, like, “Just get the box off me,” when I was on the ground.
And I was, like, “Well, I’ve got to go tell Kim about this.  I’ve
got to report this.”  I’m, like, “Because they said any minor injury
no matter if you’re not seriously injured or not to report it regard-
less.”  And soon after, like - - like, not soon after it happened, I 
was talking to Irvin and Kim walked in and I was telling her what
had happened.  I told her I was going to report it to Greg.  Greg
was the manager on my night shift.  He was in charge of me, and
I was going to report it right then. 

Yes.  Soon after I talked to Kim and let her know, because
they said to let your department head know, because if I was 
working, I didn’t want her to just see me leave the area and not know
what I was doing.  So, I waited for her, I was going to tell her, but she
came in, and I let her know what I was doing. (T. 21-22).

The testimony of the claimant reflects that he reported the accident to his co-worker, Irvin
Lawrence,

the department manager - Kim, and the night manager- Greg.  Regarding the specifics of his
reporting

of the accident, the claimant testified:

Basically, I had just displayed - - stated to them what 
happened that the box - - the boxes of ground beef fell over from
the pallets leaning.  Since I had - - I had only been working there
not very long, but that was my greatest fear about that, like, the 
safety issue, because everybody was - - kept telling me in training, 
“Safety is the number one thing.”  Make sure - - like, they told me 
last time that they had stuff falling off the top of shelves, hitting 
people in the foot; so, I wore steel-toed boots to work.  I wasn’t 
issued to do that, but I did that, because I didn’t want - - I can’t be 
out of work. (T. 23).

The claimant testified regarding the response to his reporting of the accident:

Kim didn’t say nothing about it.  She just basically brushed
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it off.  And basically, I just told her, “Well, I’m - - I don’t care, I’m
going to tell Greg.  I’m going to tell the manager.”

Well, when I came in there with Greg I talked to him about
it, he just basically told me to tell him what happened.  And I was, 
like - - I told him exactly what had happened and I looked at what
time it was, and I was trying to keep tabs on the time in between 
when I spoke to the manager and let him know, and I did an incident
report.  The only thing I really know, they tell me in training 
basically is to make sure you get - - do an incident report and make 
sure it’s on file.  That’s what my main goal was to get an incident 
report out.  (T. 23-24).

As to an offer of medical treatment at the time by the manager, the claimant testified:

No, he did not - - he said, did I - - he basically came in 
and asked me - - but he was, like, “Do you need to go - - do you
want to go to the doctor,” or something like that, and I was, like
“Well, basically, I mean, I really don’t like hospitals.  But what 
it is” - - I was like, “I’ve got a couple of days off, you know, I’m
just going to take an aspirin.  You know, it’s just like a crick in my
neck.  It might not be nothing.”  I was, like, “A crick in my neck
- - I mean take the aspirin for the crick in my neck.  And if I feel
like before I have to come to work that if I can’t - - I’m not able 
to do my job function, I’ll call and let y’all know.” (T. 24).

The testimony of the claimant reflects that his condition did not get better, but instead got

worse.  The claimant testified that he took an aspirin after arriving home and laid down for about

three to four hours to get a little sleep.  The claimant maintains that when he got up he had a

sharp pain from the base of his head through his neck and back.  The claimant also noted the

presence of a throbbing headache.  The claimant continued regarding his symptoms. 

And it was just like that crick got worse.  It was like a 
shocking pain in my shoulder, and it was going - - then, I was
- - I didn’t know what it was.  Like, if I moved my arm a certain
way, it felt like it would move, and I didn’t know what it was.  
At first I thought it was, like - - probably, a pinched nerve.  And
I was, like, “Well, I can’t” - - I couldn’t even lift my daughter up
in the morning when I woke up.  So, I was, like, “I really can’t go 
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lift these boxes up”; so, I had - - I called Wal-Mart as soon as I 
felt like that I couldn’t do nothing.  I had waited - - I said, “I’ll
wait until that night, and I took another aspirin, then, that next 
morning when I woke up agin, I was, like, it didn’t - - it wasn’t 
any better. (T. 25).

The claimant offered that the first person he spoked with at Wal-Mart was Heather Hurst, who is 

in charge of personnel.  The claimant’s testimony reflects, regarding the afore:

To my best guess I - - it was Heather.  Because I remember
I spoke to personnel, and I had told them what had happened 
and everything like this, and I said, I was going to go ahead 
and go to the hospital.  I don’t think that she knew I was going 
to the emergency room, because I didn’t know nothing about
the workers’ comp doctors.  I had never been injured really on 
a job except one other job and that’s wasn’t really a major injury,
it was just to get checked out. (T. 26).

The claimant went to the emergency room.  The claimant’s testimony reflects that the

symptoms he experienced at the time of the emergency room visit were the same as those he

experienced the morning following the accident:

Yeah, I was having the same symptoms.  I just told them,
basically I said, “My main concern was” - - well, my fiancee’s 
mom, she was telling me, basically, that if I had got hit in the head,
my main concern was to make sure I didn’t have a concussion.  She
said, “That’s the number one concern” was “go on and make sure 
you don’t have a concussion.” 

And at first when I came in there I said, “I want - - well,
I got hit in the head with boxes.”  I said, “I want my head checked
out.”  I said, “My neck is killing me.”  I said, “My shoulder is giving
me a lot of pain.” (T. 26).

The claimant’s testimony reflects the emergency room medical personnel obtain some x-rays, and

checked his blood pressure, which was “a little bit high”.  The claimant testified that he was

prescribed Naproxen, a pain pill, and Methocarbanol, a muscle relaxer.  The claimant testified that
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he was provided a list of medical provider to follow-up with from the emergency room.  The

claimant noted that AHEC was on the list, and that he was familiar with it because his son had

gone there in the past.   

The claimant was seen at AHEC on November 29, 2010.  In explaining the eleven-day gap

in treatment, the claimant’s testimony reflects:

The eleven-day gap was when I had called up there - - I’m
not really used to the doctor and knowing about procedures and
new patient forms and everything like this, and I called up there, 
and I scheduled an appointment.  I said I had went to the emergency
room, what I had been seen for and everything like this, and they- -
my son’s name is the same as mine.  And so, when I said my name,
they put in - - said, “Okay.  We have you down for this day, this date
at this time.”  I said, “Okay.”  And I called the day before to check 
and make sure it was the same time, the date, and they was talking 
about, “Well, is your name Xavier Johnson, Junior?”  I’m, like, 
“No, I’m Senior.”  Said, “Oh, well, we didn’t have you down for
that.”  They was, like, “Well, are you a new patient? Have you been
with us before?”  I’m, like, “No I haven’t.  I’m a new patient.”  
They’re, like, “Well, we don’t take new patients until the end of 
the year.”  I was, like, “Well, I’ll have to get in as soon as possible,
because it’s related - - a work-related injury, I need to go back to 
work.”  And I had hung up with her.  She was, like, “Well, there is
nothing we can do right now.  You’ll have to wait a little bit longer
to fill out the new patient forms.”

Yes, I had called back and spoke to my son’s doctor’s nurse
that was on call, Dr. Spicer’s nurse.  I had called and spoke to her 
and told her all - - told her what was happening, that basically I 
needed to work, and they said, “I couldn’t get no new patients in;
is there any way y’all can squeeze me in there somewhere.”  And
she said, “Well, I’ll talk to the registered nurse on call and we’ll - 
- just come up; her and fill out the new patient forms, and we’ll 
squeeze you in if we have an opening.” (T. 28-29).

The claimant testified that he was experiencing the same symptoms at the time of his November 

29, 2010, visit to AHEC, which included headaches, neck pain, sharp pain down his back and
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shoulder pain.  

The claimant did not work during the interim period.  The claimant testified that when he

went to the emergency room he was directed to remain off work for two to three days, which he

notified his supervisor.  The claimant maintains that he was informed by his supervisor that he

would not be allowed to return to work until he obtained a release to return to work by another

doctor.  Respondent scheduled an appointment with Dr. Michael Lack for December 1, 2010. 

The testimony of the claimant reflects, regarding the afore:

Yes.  What it was, I had went to AHEC and the doctor had
seen me, and there was nothing he could do, basically, because he 
wasn’t a specialist.  And that I needed a specialist, and basically I 
need to get in contact with Wal-Mart’s doctor - - Wal-Mart to get
in contact with the workers’ comp doctor. (T. 30).

The claimant was released to work by Dr. Lack with some restrictions.  The claimant ‘s testimony

reflects:

Yes, he had released me with light duty, no lifting over
ten pounds, bending, stretching, twisting of any kind. (T. 30).

The claimant was provided work by respondent as a door greeter, which was within the
restrictions

of Dr. Lack.  

The claimant remained in the door greeter position until the last day he work for
respondent

on December 25, 2010.  The testimony of the claimant reflects, regarding his reasoning for
ceasing

work:

The reason for stopping my employment at that time,
I didn’t notice - - well, I didn’t receive a letter until afterwards,
a little bit afterwards, about my denial from workers’ comp, and
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Wal-Mart had already had it, and the manager, Greg, had 
confronted me on it.  He was, like, well, we see here that you’ve 
been denied workers’ comp; so, that means basically to us, you’re
released from work - - you’re released from light duty to go back 
and do your normal function.  And I didn’t feel comfortable with 
it, because I know that basically that they said - - most people tell
me that if you’re - - know you’re injured already and you know 
you have some limitations that if you go back to your normal duty
or a function that you know you’re not supposed to do, then, you’ll
get injured again.  You can’t appeal a worker’s comp claim. 
(T. 31-32).

The claimant testified that when informed that he would no longer be permitted to perform the

door greeter position, due to the fact the respondent was denying the compensability of his claim,

he requested that he be placed in a different position, something that was a little lighter, rather

than being returned to his regular job.  The request was denied.  The claimant had not been

released from the restrictions imposed by Dr. Lack.

The testimony of the claimant reflects that his head and neck complaints resolved about a

month and a half following the accident.  The claimant explained that he took Aleve, an over-the-

counter pain reliever,  at the recommendation of the manager at the front register.  The claimant
credits the Aleve

with relieving the symptoms of tightness in arm, the sharp pain in his neck and the headaches. 

The claimant noted that his only remaining symptoms pain in his shoulder and the sensation of his

shoulder cramping.  The testimony of the claimant reflects, regarding his shoulder symptoms:

Basically it would cramp up on me, like, my hands if I 
didn’t move for a long period of time, they ‘ll start cracking and
popping, like my joints.  They’ll start cracking and popping real
bad.  If I move my arms a certain way my shoulder bone, my ball
and socket in my shoulder, it will start popping really bad, like a 
dry pop.  Like, most people, who crack their knuckles, something 
like that, it wouldn’t be like that, it wouldn’t feel like - - it’d just 
be dry, rubbing bone on bone it felt like. 
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If I try to raise my shoulder, if I all of a sudden move too
quickly, anything to that nature.  If I try to lift anything at all that
wasn’t light, it’d start popping. (T. 34).

The claimant testified that during the period of his shoulder difficulty the did not have

insurance, and he had difficulty obtaining medical treatment.  The claimant was not working at the

time, having last worked on December 24, 2010.  The claimant testified that he returned to the

emergency room to obtain treatment for his shoulder:

Yes, I had went again, because I was trying - - everybody 
was telling me that a doctor could release me to go back to work, 
and right then, I was just ready to go back to work.  I was - - 
didn’t care about nothing.  I just wanted to go back to work.
I knew my arm was still injured, but I couldn’t go without 
working, knowing my family couldn’t - - had to go without, and
I wasn’t making money to help provide for my family, somebody
else was helping taking care of my family.  I didn’t - - I don’t like
that.  I don’t like being dependent on somebody else.  So, I went
to the emergency room thinking that they’d release me, and they 
said they don’t have that authority to release me to go back to work,
because they’re not authorized to do that.  And so, basically, I went
up there and just said, “Well, can you tell me, to the best of your
knowledge, do you think I’m well enough to go back to work?  Well,
am I good enough - - in good enough shape?”  And basically, she 
didn’t - - she put me in a arm splint and she said, “Well, I want you
to follow up with this specialist right here.  I know you said you 
didn’t have the money, but call him, and he’ll work with you until 
you get everything taken care of.” (T. 35-36).

The claimant was seen by Dr. Dickson pursuant to the emergency room referral.  

The testimony of the claimant reflects that while under the care of Dr. Dickson he
obtained

an MRI.  Regarding the medical provided by Dr. Dickson, the testimony of the claimant reflects:

Basically, he went in there, he did – he felt of my fingers,
he did my blood pressure and everything, he started moving my 
arm around, and when I started telling him, I was, like - - he started
lifting my arm up, he was like, “Does that hurt?”  I’m, like, “Yeah,
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it’s hurting right there.”  I’m, like, “If you go any further, it’s, like, 
I can feel a tightness.  I can feel when it’s about to pop in my arm.”
And he started lifting it up higher and higher, I’m, like, “It’s about
to pop.”  He’s, like, “Okay, I’m going to go ahead and go up a little
bit more.”  And when he did, it started - - it popped real loud.  He’s, 
“Oh, yeah, there it is.”  And he lifted it up one more time, and it started
popping again.  I was, like, “That really hurts.”  I’m like - - and he’s,
like, “Yeah, okay, I’m done.”  He’s, like, “Well, we need to get”
- - (T. 37).

In short, the claimant testified that during the examination, Dr. Dickson lifted his arm and the
popping

started in his shoulder.  The claimant acknowledged that the MRI that was performed was

negative.  The claimant was referred to physical therapy by Dr. Dickson.  The testimony of the

claimant reflects that he had approximately six (6) visit to physical therapy.  The claimant offered,

regarding the benefit from the physical therapy:

Yes, it helped a lot.  When I went there, my main - - their
main concern was basically that the pain was still there from the 
not usage of my arm, and they wanted to go ahead and - - their 
treatment was to go ahead and stretch it out, work it back out to get
the blood flowing and everything like this; so, I’ll go to using it 
again.  And to basically get my range of motion back. (T. 38).

The testimony of the claimant reflects that by the conclusion of his physical therapy he was

able to go back to work regular duty.  The claimant completed his physical therapy on or about

April 6, 2011.  The claimant has returned to the employment of respondent working his regular

duties.  

The claimant denies any prior injuries to his shoulders.  The claimant was questioned

regarding a April 13, 2010, visit to the emergency room of St. Bernards Medical Center wherein

he relayed complaints of left shoulder pain, which was ultimately determined to be bronchitis

symptoms.  The claimant denies that the left shoulder complaint of pain was the product of any
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kind of injury.  The claimant complaints which prompted the April 13, 2010, visit was treated with

a course of antibiotics.(T. 39-41)

During cross-examination, the claimant testified that he was not aware of the doctors

noting swelling in his left shoulder following the November 16, 2010, accident.  The claimant

added, regarding his shoulder symptoms attributable to the accident:

It felt like it just - - I man, just - - it was like really tight. 
I don’t know what it was, it was just like a muscle or something, 
like, if I moved a certain way, it just felt real tight. (T. 42).

At the time of the November 16, 2010, incident, the claimant testified that he had been

employed by respondent about one (1) month.  On November 16, 2010, the claimant began his

shift at 10:00 p.m., the pervious day.  The claimant testified that the accident occurred at

approximately 6:25 a.m. on November 16, 2010.  The testimony of the claimant reflects that a co-

worker, Irvin, was working in the area at the time of the accident - - on the other side of the

pallet.  The claimant testified regarding the assistance rendered by Irvin following the accident:

That ones that were on my legs, he did.  The one off my 
head, I titled and moved it off as a I could.  He moved the ones 
off my legs. 

No, that’s when he was asking what had happened.  That 
was his first response, “What happened?”  And I told him what
had happened.  And I said, my first response, “I’m - - got to go tell
a manager.”  (T. 43-44).

The claimant testified that Greg was his supervisor.  The claimant acknowledged that in

reporting the accident to his supervisor he did not request medical treatment, however concedes

that his supervisor asked him what he wanted to do.  The claimant denied that his supervisor

explained the procedure/process that he needed to follow in order to have his medical treatment
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paid by respondent.

The testimony of the claimant reflects that he called respondent-employer and spoke with

Heather before he went to the emergency room for treatment of his injury growing out of the

November 16, 2010, accident.  The claimant offered regarding the response from Heather:

She didn’t tell me nothing.  The only thing I was saying
was I let them know that I was going to the hospital.

Yes.  I told them it was for my injury.  (T. 45).

The claimant continued, regarding his actions following his visit to the emergency room:

No, at that time period Greg was off of work.  And when 
I called up there, I had spoken to - - I forgot who I had spoken to.
I had spoke to someone and told them what the doctor had said.  
To the best of my knowledge I think it was John, the other 
manager.  I spoke to John a lot during the time period I was off. 

I had stated to them that I had went to the emergency room, 
what the doctor had said, and everything to that nature.  And I 
said, “Well, they had me off work for a couple of days and what do 
I need to do from there?”  And he said, basically, that, “You’re not 
allowed to come back to work until you’re released.” (T. 45-46).

As to whether the presented the off work slip from the emergency room visit to respondent, the 

claimant testified:

I had come up there on that Saturday, and I had showed 
them the doctor’s note that had - - that it was two days.  It had 
two days off, because their main concern was that - - basically, 
I had when I got the MRIs done that my - - I had a mild concussion 
or something like to that nature, and they wanted me under 
observation for twenty-eight hours. (T. 46).

The claimant further testified regarding the time he was off work per the emergency room 

physician:

Well, I had called up there that Saturday and spoke to 
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John and I had told him, “Well, the doctor had me off for two 
days, and he wanted me - - he said he couldn’t do any additional
days.  The emergency room doesn’t provide additional days in that
- - for that type of thing, that I need to get in contact with a 
specialist and a specialist would refer me off any additional days
that I needed.” (T. 47).

The claimant testified that he told John that the treatment was due to a work-related injury.  The 

claimant was questioned regarding the directions he received from John about completing
paperwork

to see the company doctor:

Well, at that time period, I didn’t tell - - I didn’t - - to 
my knowledge, I didn’t say it was the emergency room, I just  
said the hospital.  So, at that point - - because John later on down
the road, when I had told him it was an emergency room, he was, 
like, “Oh, well, you need to come in here and see our doctor.  We
have our own personal doctor.”  And I told him, “Oh, I didn’t know
y’all had your own personal doctors.” (T. 47).

The testimony of the claimant reflects that at the time of his previous work-related injury

he was sent to the emergency room by his employer.  Regarding the afore, the claimant testified:

Yes, the - - at that time period they gave me a note and 
and just - - they told me to go up to the emergency room and just
be seen, whatever needed to be done from there just get done. (T. 48).

The claimant maintains that the learned of the need to completed paperwork and to be seen by 

respondent’s designated physician prior to his November 29, 2010, visit to AHEC.  In explaining 

why the workers’ compensation paperwork was not completed before the visit to AHEC, the 

testimony of the claimant reflects:

No, when I had went in there to fill out the workers’ comp
papers that morning I called back up there, and he said I needed to 
speak to the manager on night shift, to get in contact with them 
about the workers’ comp papers.  I called up there, spoke to Greg
that following night, and he told me - - he asked me to come - - he
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said, “Come in as soon as possible to fill out the papers.”  Well, that
night when I came in he said, “Oh, I’m - - I’m a little bit too busy,
I can’t do it right now.  Just come back in the morning time and fill
them out.”  And when I came in that morning, Randall, John, and a 
whole bunch of other people were in there with me, and they put 
the workers’ comp papers, and my incident report and everything in 
front of me, and I was starting to fill out the workers’ comp papers, 
and they refused to let me fill them - - finish them.  They basically
told me that there was a twenty-four-hour grace period that no one
told me about, and they said it was a miscommunication with every-
body between day shift and night shift, and they refused to let me
fill out the workers’ compensation papers.  They took them back 
and told me that I would have to pay - - I would have to do every-
thing out of pocket, because I didn’t take a drug screen within twenty-
four hours and get everything - - it had a grace period. (T. 49-50).

The claimant testified that after the physician was unable to help him, the November 29, 2010,
visit

to AHEC did not cost him anything. (T. 50-51).  The claimant completed the paperwork at

respondent on December 1, 2010.  The claimant was seen by Dr. Lack pursuant to an

appointment that was scheduled by respondent on December 1, 2010.  

The testimony of the claimant reflects that he did not again see a physician between

December 1, 2010, and December 24, 2010, the date he last worked.  The claimant offered

regarding the afore:

No, I did not.  They way it was, my main concern was that
I had already got paperwork and everything, I had seen the company
doctor, I thought - - my main concern was going to get it approved, 
because he was - - he scheduled for me to have a nerve specialist 
and some physical therapy done.  And he said all he was waiting for
was the approval.  And he said, “Just do the best you can.”  I had my
medication left from my emergency room visit, he said, “Take as 
needed and take the Naproxen.” (T. 51-52).

The claimant testified that while he was not physically doing very well during the three (3) week 

period that he worked, through December 24, 2010, he did not ask to go back to the doctor, 
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explaining:

No, I did not.  I was basically just - - I was already at work.
My main concern was I was still at work and basically they tole me
it was going to be a couple of weeks before I fount out.  I just 
toughed it up and just waited until I got approved. (T. 52).

The claimant testified regarding the last day he worked on December 24, 2010:

No, what it was I had spoke to - - when I got pulled - - I
spoke to Greg and Betty, they were the managers on that night shift
that I was working.  They had asked me to take a shopping cart full
of returns and go ahead and just put them up.  They said, “Just go 
ahead and put them up on the shelves,” and whatever.  And I was - - 
I got pulled to the office by Greg, and he had told me that I had been 
released from light - - well, basically, I had been denied workers’
comp; did I know I had been denied workers’ comp.  I’m, like, 
“No, I had no recollection of this.  I was still waiting on Dr. Lack
to call me to inform me of another appointment.”  (T. 52-53).

The claimant acknowledged that he was provide medical leave papers by Heather to be off work 

after December 24, 2010.  The testimony of the claimant reflects, regarding the afore:

Yes, I took them to Dr. Lack’s office.  I took them up to the
emergency room- - every doctor that had seem me.  I took them to 
every single doctor and neither one of them could give me medical 
leave. (T. 53).

The claimant concedes that from December 24, 2010 until April 6, 2011, he did not present any 

paperwork to Ms. Heather Hurst or anybody at respondent taking him off work. (T. 54).

The claimant testified that he first noticed the popping in his shoulder while trying to lift

his daughter, which was about a week or two following the accident.  The claimant offered,

regarding the afore:

Yes, I was king of resistant against using my arm for 
a time period, because I was kind of - - it was - - it was in pain.
I could take it, but I wasn’t trying to really use my arm at that 
time period.  (T. 55).
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The claimant concedes that he did not tell Dr. Lack about the popping in his shoulder when seen 

on December 1, 2010:

I don’t recall telling him about it.  I was just - - basically,
like he said, it was - - I was - - he was - - really - - he really didn’t
do - - run any tests.  All he did was just check my fingers, press 
my fingers, move my arm - - and move my arm a little bit, and 
said, “Oh, can you move it this way,” and everything like this, 
and, basically, that’s all that was done.  And he just referred me 
- -  basically, he said I needed to go see a nerve specialist about 
the nerves in my arm, make sure there wasn’t a pinched nerve or 
nothing like that for the tightness, and I needed to go to physical 
therapy for a few months probably. (T. 55).
    

Irvin Franklin Lawrence, Jr., testified that he has been employed by respondent for six

months.  On November 16, 2010, Mr. Lawrence was worked his regular shift.  Mr. Lawrence

testified that he was not aware that he was listed as a witness to the claimant’s accident.  As to

whether he witnessed an incident in which boxes fell on the claimant, Mr. Lawrence testified:

Well, I was bent over behind the pallet, putting the dates 
on the boxes when it happened; so, I didn’t see it. (T. 58).

As to any assistance he rendered to the claimant from the accident, Mr. Lawrence ‘s testimony 

reflects:

Not that I - - what I remember is I heard something fall, I
rose up, and he was holding his arm, and that’s all I remember. (T. 59).

  
Mr. Lawrence denies hearing any shouting or going to the aid of the claimant lifting boxes off of 

him.  Mr. Lawrence confirmed that he asked the claimant if he was okay.  In terms of the 

claimant’s response to his inquiry, Mr. Lawrence offered:

I - - I don’t - - I guess he went and told somebody or 
something. 

He said his arm was hurt. (T. 59).
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During cross-examination, Mr. Lawrence acknowledged that he was present in the area 

where the claimant was working.   In terms of his observation of any accident, the testimony of 

Mr. Lawrence reflects: 

I just heard boxes fall, I rose up, and he was on the - - I
can’t remember which arm it was though.  I mean - - 

 
I - - I think he was on his knees.  I don’t know really.

Yeah, there was boxes on the ground.

A couple.

Probably two or three. (T. 60).

Greg Dion Wrenfrow has been employed by respondent for seventeen (17) years, and has

been a shift manager for almost two (2) years.  Mr. Wrenfrow was shift manager on November

16, 2010.  On November 16, 2010, Mr. Wrenfrow had a conversation with the claimant about an

incident involving boxes falling:

To the best of my knowledge, he - - I met him in the 
back hallway by personnel.  He said he had had an accident, 
that he was downstacking some pallets in the meat freezer -
- cooler, him and another associate and they took some off the
bottom, like underneath, and the top had collapsed over on him.

He said he didn’t need medical attention at that time, but
he said that it - - he felt some sprain or - - in his neck. (T. 62).

Mr. Wrenfrow testified that he did not recall the claimant complaining about either of his arms. 

Mr. Wenfrow’s testimony reflects that he asked the claimant if he wanted to see a doctor, to

which claimant responded “at that time he did not need medical attention”.  Mr. Wrenfrow

maintains that he discussed with the claimant the process of respondent for obtaining medical

attention for a work injury:
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At that point I told him that we were doing an incident 
report.  Since he did not want medical attention at that time, I 
said, “If you do decide - - if you go home tonight or that morning
and it gets - - the pain gets too bad, you have to go to the hospital
or something like that, you need to call up here and talk to a member
of management and come do the paperwork first.” (T. 62-62).

Mr. Wrenfrow testified that the claimant did not call him and ask to fill out paperwork until after
he

went to the emergency room on his own.  Regarding his conversation with the claimant after he
had

been seen at the emergency room, Mr. Wrenfrow testified:

He called me one day I think around the 18th, somewhere
around there, and explained to me that he did went - - he had 
went to the emergency room.  And I explained to him that that
wasn’t the right process, we had already talked about that.  He
should have went to the - - come up here and filled out the paper-
work and went to the company doctor.  

Not that I know of.  I just explained to him that he needed
to come back up to the store and fill out the paperwork. (T. 63-64).

Mr. Wrenfrow testified that the claimant did not come in and  fill out the paperwork until
December 1,

2010.  Mr. Wrenfrow testified that he was not present when the claimant came in to completed

the paperwork.  The testimony of Mr. Wrenfrow reflects that Heather Hurst is actually the one

did the paperwork on the claimant.

Mr. Wrenfrow testified regarding his observation of the claimant at the time he reported

the November 16, 2010, accident to him:

He didn’t seem like he was in pain.  When he walked 
into the office, I sat down and I was looking for the incident 
report to fill out and he said, “I just want to let you know that”
- - he said, “on the last job I had I got hurt and the lawyer said
the only reason I didn’t win is because I didn’t tell somebody 
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quick enough.”  And he said, “I want to let you know that I did
get hurt.”  And I said, “Well, okay.”  And I said, “We’re going
to do an incident report and if you have to go to the hospital or
anything like that, you need to call back up here and we’ve got 
to do paperwork for that.” (T. 65).

Mr. Wrenfrow testified that the claimant did not appear to be confuses, or to look as if he might 

have lost consciousness at the time of the reporting.  Mr. Wrenfrow added that had he been told 

of a loss of consciousness he would have insisted that the claimant go to the doctor. 

During cross-examination, Mr. Wrenfrow provided description of the management

structure at respondent:

Okay.  You have associates, you a department manager,
you have a zone manager, you have an assistant manager, then,
you have a shift manager. (T. 66).

Mr. Wrenfrow explained that the “shift manager” is the shift manager of the entire store; that the

assistant manager or higher, is a salary member of management, and that all the rest are hourly.

The testimony of Mr. Wrenfrow reflects that the claimant reported suffering a work-

related injury on the morning of November 16, 2010; and  that an incident report was completed

as a result of the reporting. (RX #4).  Mr. Wrenfrow testified that a drug test is not required with

the reporting of a work-related injury when medical treatment is not sought in conjunction with

the reporting.

Heather Renee Hurst has been employed by respondent for thirteen (13) years.  Ms. Hurst

has held the employment of personnel coordinator for over two (2) years.  Ms. Hurst testified that

on November 16, 2010, someone completed an incident report.  Ms. Hurst’s testimony reflects

the course of the claimant’s claim had he requested medical treatment in conjunction with the

completed incident report:
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We would have had him fill out all the workman’s comp
paperwork.  We would have called our company doctor and made
him an appointment and sent him that day. (T. 72).

Ms. Hurst testified that she was not made aware prior to December 1, 2010, that the claimant had 

gone to the emergency room for treatment in connection with the November 16, 2010, reporting.  

The testimony of Ms. Hurst reflects that she first learned of  the claimant’s visit to the

emergency room and treatment by his own physician on December 1, 2010.  As a result of the

afore, Ms. Hurst testified: 

I told him that he had to see our company doctor and 
once the claim was put in, Wal-Mart may or may not pay for
him going to the doctor on his own.  He should have reported
it to us immediately, so that we could have sent him to the 
company doctor first. (T. 73-74).

Ms. Hurst’s testimony reflects that she never received any documents from the emergency room 

taking the claimant off work.  After the December 1, 2010, visit of the claimant to Dr. Lack, the 

company doctor, Ms. Hurst testified she received a letter placing the claimant on restrictions until 

a follow-up appointment.  

The testimony of Ms. Hurst reflects that respondent accommodated the restrictions placed

on the claimant by Dr. Lack.  Ms. Hurst did not know if a follow-up appointment was scheduled

for the claimant with Dr. Hurst after December 24, 2010.  The testimony of Ms. Hurst reflects

that the claimant’s last day of work after December 1, 2010, was December 23, 2010.  Regarding

any conversation with the claimant about his work status during the December 23, 2010, time

period, Ms. Hurst testified:

He was - - his workman’s comp claim was denied.  And
once we received work that it was denied, he was told that he had
to either return to full duty or if he could not return to full duty, he
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had - - was provided - - could be provided with a leave of absence.
And he did pick up leave of absence paperwork from me. (T. 75).

Ms. Hurst noted that she never received the completed leave of absence documents from the
claimant.

 Ms. Hurst testified that during the time the claimant was off work after December 23, 2010, he
called

in sick every day.  Regarding her conversation with the claimant after December 23, 2010, Ms.
Hurst 

testified:
He had picked up leave of absence paperwork.  I had 

sent him a certified letter stating that I needed theat turned in,
in a timely manner; they usually had fifteen days.  And he did 
tell me that he did not have a primary doctor, and could not get
the paperwork filled out at that time. 

Yes, and he did talk to the company doctor, and they 
attempted to fill out his paperwork, but it was not what we were
needing.  I mean, they basically just filled out the same thing we 
already knew.  (T. 76-77).

During cross-examination, Ms. Hurst testified that the claimant returned to work on April

5, 2011.  Ms. Hurst acknowledged that respondent will accommodated the restrictions of

someone for a workers’ compensation injury, and at the point a claim is denied will no longer

honor the restrictions.  Ms. Hurst concedes that the claimant followed proper procedure in

reporting the incident the day it happened.  Further, Ms. Hurst confirmed that the policy of

respondent provide that medical treatment is not requested with the reporting of an injury, only an

incident report is completed. (T. 78).

The record reflects the presence of a November 16, 2010,  Associate Incident Log Form,

regarding the reporting of the claimant’s accident, which was completed by his supervisor, Greg

Wrenfrow.  The report reflects that the time of the accident was 6:23 a.m., and identified the
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claimant’s co-worker, Irving, as a witness. The afore report was the only document completed in

connection with the November 16, 2010, accident by respondent at the time. (RX #4).

The medical in the record reflects that the claimant was seen at the emergency room of St.

Bernards Medical Center on November 18, 2010, for complaints growing out of the November

16, 2010, work-related accident.  The emergency room record reflects, regarding the onset of the

claimant’s symptoms:

Pt states dropping box of (thirty 5lb frozen meat trays) on back
of neck while lifting at work incident occurred 2 days ago.  Pt
states neck pain increases/sharp pains, and a feeling of dizziness 
at times w/ringing in ears and HA. Denies LOC upon time of 
injury.   .   .  (CX #1, p. 1).

The emergency room report further reflects:

Pt. states a palet of meat fell on his neck 1 ½ days ago, now he
states he is feeling lightheaded, Headache, L shoulder pain,
tightness in his neck. (CX #1, p. 12).

The November 18, 2010, emergency room report reflects that CT scans of the claimant’s head
and

cervical spine were obtained during the visit.  The emergency room report reflects diagnoses of

the claimant’s complaints as contusion of the neck and a concussion, for which the claimant was

provided instructions for concussion/head injury.  The claimant was provided prescriptions for

Naproxen (Naprosyn) 500 mg.; Methocarbamol (Robaxin); and Tramadol (Ultram).  The

emergency room report also reflect referrals to Dr. Kasey Michelle Holder and Dr. Terrence C.

Lichtor, in two to three days.  The emergency room discharge report reflects that the “pt aware to

avoid driving x6-8hrs”. (CX #1, p. 12).

The medical in the record reflects that the claimant was seen on November 29, 2010, at
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the AHEC Family Practice Clinic.  The afore report reflects, in pertinent part:

Chief Complaint: new pt. work injury to neck
Pt presents to clinic with c/o neck injury while at work. Pt 
states he felt like he had a “crick” in his neck. Pt states while 
at work 2weeks ago he was unloading pallats of meat at meat 
department at walmart.  Pt states he had informed his supervisor 
that the pallats were stacked too high.  Boxes weigh approx 50lbs. 
Pt states while unloading a pallate he had several boxes fall on 
his head and neck which made him fall to floor and make him 
unable to get up without assistance.  Pt states he had possible – 
10sec LOC. Pt reported yelling “get this off me”. Pt was seen in 
ED 1-2 days later and was told he had a concussion and neck 
strain and was given muscle relaxer, NSAID and pain med. Pt 
states feels as if the left side of his face is numb and his neck has 
sharp shooting pain down left side of neck. Pt states if he bends 
his left elbow for an extended period of time his left hand will 
begin to feel numb. Pt also reports some weakness in his arms 
bilaterally mainly in his shoulders. Pt also reports sensitivity to 
loud noises.

Pt states walmart would not let him use workman’s comp 
because he did not take a drug test and he did not use his 
workman’s comp doctor.

*       *       *

New Problems:
CONCUSSION
CERVICAL STRAIN, ACUTE

Medication Added this Update:
NAPROSYN 500 MG TABS (NAPROXEN) take twice daily 
for pain

*       *       *

Neck Exam: tenderness to palpation more on left than right
with significant trapezius muscle tension

*       *       *

Musculoskeletal
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Head and neck: normal alignment and mobility, tender to 
palpation more on the left side than right with trapezius 
muscle rigidity

LUE:muscle strength 5/5 bilaterally when pr resisting active
motion; when pt passively participating strength somewhat 
decreased; ROM normal. 

*       *       *

Assessment
New Problems:
Dx of CONCUSSION
Dx of CERVICAL STRAIN, ACUTE
Additional Assessment Comments:

1. Cervical muscle strain - - encouraged pt to take NSAID
and suggested PT might be helpful but that he would have to be
evaluated by a workman’s comp physician as I do not do 
workman’s comp cases.  This was discussed with Dr. Stallings.
2. Concussion - - discussed with pt need to avoid heavy
work for several weeks.  Pt. states he was told he had a concussion
by ED physician. (CX #1, p. 13-15).

On December 1, 2010, the claimant was seen by respondent’s designated medical
provider,

Dr. Michael Lack, at Occupational Health Partners, in connection with the November 16, 2010, 

accident.  The report of the afore visit reflects, in pertinent part:

Nursing Assessment
Chief Complaint: Headaches, numbness left side of face, sharp
shooting pain in left shoulder radiating up to the base of the skull
and down into the left arm. Pt was treated in the ER at St. Bernard’s
Medical Center on 11-18-10.  CT scans were none at that time.  He
was prescribed Naproxen, Tramadol and a muscle relaxer which he 
has taken as prescribed.

*       *       *

DOCTOR’S REPORT: Pt has worked for WalMart for 1 month.
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He was hit in the head and injured his neck. Pt went to the ER on 
the 18.  He has a CT of the neck and head which were normal. He
was sent to DR Trautt. Pt was put off work for three days but has 
not been working since.  Pt has been taking tramadol, naproxen, 
and muscle relaxer.  Pt did get some relief.

Today he is having a jumping in his arm and a pinch which goes 
to his arm causing numbness.  Numbness affect entire hand.  When
He lays down it goes down his back.  Pt has numbness in his face
also.

CT normal of the neck and head.

Pt has been in good health previously he has a remote history of
seizures. takes no regular medications and has no allergies.

*       *       *
Assessment:
CONTUSION, HEAD

Treatment: cont naprosyn
PT to evaluate and treat
ncv left upper extremity

RESTRICTIONS
No heavy manual labor.  No stooping crawling or bending.
Not to lift/push or pull >5 lbs. (RX #1, p. 9-12).

The record reflects the presence of a December 1, 2010, Append. of Dr. Lack regarding his 

observation of the claimant:

Pt was unable to actively turn his head any left, right, up or 
down when asked during the exam.  While leaving the office
he was able to move his head near normally to put on his coat.
No objective findings of injury and many of complaints are not
anatomical. (RX #1, p. 13).

On March 8, 2011, the claimant was evaluated by Dr. Brian G. Dickson, a Jonesboro 

orthopedic physician.  The office note of the afore visit reflects, in pertinent part:

This is a 22 year old male who works at Wal-Mart.  He reports
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on November 23rd some boxes fell off of a pallet onto his left
shoulder and he has had pain since.  He says 3 or 4 boxes hit 
him that weighed about 75 pounds each.  He has been to the ER 
a couple of times and has seen Dr. Lack.  He says he has not been
able to work since then.  He says it is hurting with activities.  He
hasn’t really had much treatment.  At the hospital they told him 
he might have some AC joint widening.

*       *        *

PHYSICAL EXAM: On exam of his left shoulder today there is 
no deformity.  The range of motion is good.  There is some 
guarding.  Strength is not bad.  There appears to be some pain
with resistance.  There is mild crepitus.  The is no obvious 
instability.  The skin is intact.  There is a negative Hawkins, 
Neer and Jobes.

X-RAYS:   From St. Bernard’s shows no evidence of significant
deformity.  His AC joint look pretty symmetric.

ASSESSMENT: Left shoulder pain.

PLAN: I am going to go ahead and check an MRI with arthrogram 
of his left shoulder and see him back afterwards.  He can be on one
handed duty until I see him back. (CX #1, p. 16-17).

The claimant was again seen by Dr. Dickson on March 17, 2011.  The report of the afore 

visit reflects, in pertinent part:

PHYSICAL EXAM: On exam of his left shoulder today there is 
some slight guarding, but decent motion.  There is minimal crepitus.
No instability.  There is pain with resistance, but his strength is 
pretty good.

X-RAYS: MRI of his left shoulder did not show a rotator cuff tear
or any other pathology. 

ASSESSMENT: Left shoulder pain.

PLAN: I am going to start him in some physical therapy.  He maybe
able to go back to work in the next couple of weeks.  See him back
as needed. (CX #1, p. 19-20).
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The record reflects the presence of responses from Dr. Elliot Landfield, the attending 

emergency room physician during the claimant’s November 18, 2010, visit to St. Bernard’s 

Medical Center, and Brian Dickson, who provided treatment to the claimant subsequent to March 

8, 2011, pursuant to inquiries from respondent. (RX #1, p. 14-17) (RX #3, p. 18-22).  The April 

29,2011, response of Dr. Dickson reflects:

I saw Mr. Johnson in the office initially on March 8, 2011.  He
reported he had injured his left shoulder while working at Wal-
Mart on November 23, 2010.   He noted that the boxes had 
fallen off a pallet onto his shoulder and he’d had pain since.
I ordered an MRI and saw him back in the office for follow-
up on March 17, 2011.  At that time I ordered physical therapy 
and I was to see him back prn.  I felt he would probably be able
to return to work.  I have since received notes from his ER visit
from April 13, 2010 when he was complaining of shoulder pain.
I also reviewed his ER visit from November 18, 2010 after his
accident at work when he was not complaining of shoulder 
pain, only pain in his neck and he was diagnosed with possible
concussion.  In response to the questions from Mrs. Susan 
Fowler on the letter from April 22, 2011, on question #1, I do
think his crepitus could have pre-existed in his shoulder prior
to the incident on November 16, 2010.  In response to question 
#2, even though it is my opinion that the crepitus was likely
pre-existing an MRI was done to further to evaluate his shoulder
and this was negative.  In response to #3, these responses are
within a reasonable degree of medical certainty. (RX #3, p. 19).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On November 16, 2010, the employment relationship exited between the claimant



30

and the respondent, during which time the claimant earned wages sufficient to entitle him to

workers’ compensation benefits at the weekly rate of $175.00, for temporary total disability,

based on an average weekly wage of $261.66. 

3. On November 16, 2010, the claimant sustained an injury arising out of and in the 

course of his employment, which rendered him temporarily totally disabled for the period

commencing December 24, 2010, and continuing through April 6, 2011.

4. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the injury of November 16, 2010.

5. The respondent has controverted the compensability of this claim in its entirety.

CONCLUSIONS

The claimant contends that while within the course and scope of his employment with

respondent he sustained injuries when several boxes of meat fell on him.  The claimant seeks

corresponding medical and temporary total disability benefits along with controverted attorney

fees.  The respondent denies that the claimant sustained a compensable injury on November 16,

2010, while within the employment of same.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provisions.

Compensability 

The testimony in the record reflects that on November 16, 2010, while within the course 

and scope of his employment several boxes of meat fell from a pallet striking the claimant on the

head, neck and shoulder.  The accident was witnessed by the claimant’s co-worker, Irvin Franklin

Lawrence, Jr., and reported by the claimant to his supervisor, Greg Dion Wrenfrow.  An
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Associate Incident Log Form regarding the November 16, 2010, accident was completed by the

claimant’s supervisor.  The claimant sought and obtained medical treatment in connection with his

complaints growing out of the November 16, 2010, accident at the emergency room of St.

Bernard’s Medical Center on November 18, 2010.  

The claimant asserts a specific incident injury as the basis of his claim for workers’

compensation benefits.  In order to prove a compensable injury as a result of a specific incident

which is identifiable by time and place of occurrence, the claimant must establish by a

preponderance of the evidence: 1) an injury arising out of and in the course of employment; 2)

that the injury caused internal or external harm to the body which required medical services or

resulted in disability or death; 3) medical evidence supported by objective findings, as defined in

Ark Code Ann. §11-9-102 (16) , establishing the injury; and 4) that the injury was caused by a

specific incident and identifiable by time and place of occurrence. Ark. Code Ann. §11-9-102

(4)(A)(i) (Repl. 2002).    If the claimant fails to establish by a preponderance of the evidence any

of the requirements for establishing the compensability of the claim, compensation must be

denied.  Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

In noted above, the evidence preponderates that the claimant was within the course and

scope of his employment on November 16, 2010, when he was struck by several falling boxes

from a pallet that he and Irvin Lawrence were unloading.  The accident was reported to

appropriate supervisory personnel.  The claimant sought and obtained medical treatment at the

emergency room of St. Bernard’s Medical Center on November 18, 2010.  In seeking the afore

medical treatment, in addition to registering complaints of pain to his neck and head, the claimant

also provided a history of pain in his left shoulder.  The claimant underwent diagnostic studies

during the emergency room visit and was provided prescription medications and direction to
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follow-up with other physicians, to include Dr. Terence R. Lichter, a neurosurgeon.

The claimant noted the presence of popping in his left shoulder, which he attributed to the

November 16, 2010, accident, while attempting to lift his daughter.  Although the claimant has

only been employed by respondent approximately one (1) month at the time of the November 16,

2010, accident, there is no showing that he experienced limitations or restrictions in the

discharged of his assigned job duties.  Further, there is no evidence in the record that the claimant

was diagnosed with crepitus in his left arm prior to November 16, 2010, accident.  It is noted that

crepitus is a symptom which cannot come under the voluntary control of the claimant.   

The claimant present credible testimony regarding the basis for his left shoulder complaint

during a April 13, 2010, emergency room visit to St. Bernard’s Medical Center.  The afore

emergency room record noted that the claimant relayed that the left shoulder pain and symptoms

had begun on the date of the visit.  The claimant was treated for respiratory complaints during the

visit.

The April 13, 2010, emergency room visit, which noted the claimant’s left shoulder pain

occurred seven (7) months prior to the compensable accident of November 16, 2010.  There is no

evidence of the claimant seeking or receiving medical treatment in connection a left shoulder

complaint between the April 13, 2010, emergency room visit and the November 16, 2010 work-

related accident.  In questioning the casual nexus between the objective crepitus in the claimant’s

left shoulder and the November 16, 2010, compensable accident, Dr. Dickson failed to note the

complaint of left shoulder pain relayed by the claimant during his initial emergency room visit

following the accident of November 18, 2010. 

The clamant has sustained his burden of proof by a preponderance of the evidence that he
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sustained an injury to his left shoulder, among other complaints, arising out of and in the course of

his employment of November 16, 2010; that the injury caused internal or external harm to the

body which required medical services and resulted in disability, medical evidence supported by

objective findings establishing the injury, and that injury was caused by a specific incident and

identifiable by time and place of occurrence.  Respondent has controverted this claim in its

entirety.

Medical Treatment

Ark. Code Ann. §11-9-508 (a) (Repl. 2002), mandates that the employer promptly

provide for an injured employee such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  What constitutes reasonably necessary

medical treatment is a question of fact for the Commission.  Dalton v. Allen Engineering

Company, 66 Ark. App. 201, 989 S.W.543 (1999). 

The injured employee must prove that medical services are reasonably necessary by a

preponderance of the evidence.  The afore services may include that necessary to accurately

diagnose the nature and extent of the compensable injury; to reduce or alleviate symptoms

resulting from the compensable injury; to maintain the level of healing achieved; or to prevent

further deterioration of the damaged produced by the compensable injury.  Jordan v. Tyson

Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex Hydrophonics,, Inc. v. Pippin, 8

Ark. App. 200, 649 S.W.2d 845 (1983).

In the present claim, the claimant first sought medical treatment at the emergency room of 

St. Bernard’s Medical Center on November 18, 2010, for complaints attributable to the

November 16, 2010, accident.  The accident consisted of several boxes falling and striking the
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claimant on the head, neck, and shoulder.  Prior to the November 18, 2010, emergency room

visit, the record reflects that the claimant has last sought medical treatment approximately seven

(7) months earlier during another emergency room visit of  April 13, 2010.  The claimant did not

have a primary care physician.  After the November 16, 2010, accident, the claimant consistently

complained of neck, head and left arm/shoulder pain.  

The claimant’s head and neck complaints resolved with over-the-counter medication

approximately three (3) weeks following the accident.  The claimant continued to complaint of his

left upper extremity symptoms.  The claimant was finally seen by an orthopedic physician, Dr.

Brian Dickson, on March 8, 2011, who noted mild crepitus in the claimant’s left shoulder.   The

evidence preponderates that the medical treatment rendered to the claimant in connection with the

November 16, 2010, compensable injury was reasonably necessary in connection with the

treatment of the injury.  Respondent has controverted this claim in its entirety.

Temporary Total Disability

Temporary total disability for an unscheduled injury is that period within the healing

period in which the claimant suffers a total incapacity to earn wages.  Ark. State Highway &

Transportation Department v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The healing

period is defined as that period for healing of an injury resulting from an accident.  The healing

period is that period for healing of an injury which continues until the claimant is as far restored as

the permanent character of the injury will permit. Georgia-Pacific Crop. v. Carter, 62 Ark. App.

162, 969 S.W.2d 677 (1998).

In the present claim, the claimant was placed on restriction relative to his employment

duties by Dr. Michael Lack, respondent’s designated medical provider, on December 1, 2010, as a
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result of the November 16, 2010, compensable injury.  Respondent afforded the claimant with

employment within the afore restrictions.  Once the claim was controverted, although the

restrictions were still in place, the claimant was not provided restricted duty and was left with the

option of either performing his regular job duties or taking medical leave of absence.  

The evidence preponderates that the claimant was still within his healing period on

December 23, 2010, when he was no longer permitted to perform restricted duty by respondent. 

The claimant remained within his healing period through April 5, 2011.  The claimant has

sustained his burden of proof by a preponderance of the evidence that he remained totally

incapacitated and within his healing period for th period commencing December 23, 2010, and

continuing through April 5, 2011.  The respondent has controverted this claim in its entirety.

AWARD

The respondent is herein ordered and directed to pay to the claimant temporary total

disability benefits at the weekly compensation benefit rate of $175.00, for the period commencing

December 23, 2010, and continuing through April 5, 2011, as a result of the compensable injury

of November 16, 2010.  Said sums accrued shall be paid in lump without discount.

The respondent is further ordered and directed to pay all reasonably necessary medical,

hospital, nursing and other apparatus expenses arising out of and in connection with the treatment

of the compensable injury of November 16, 2010, to include medical related milage.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.



36

IT IS SO ORDERED.

____________________________________________
ANDREW L. BLOOD,
Administrative Law Judge   

 

   


