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STATEMENT OF THE CASE

On August 26, 2011, the above-captioned claim was heard in Jonesboro, Arkansas.

A prehearing conference took place on June 21, 2011.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  Respondents objected to the wording of the first stipulation, and it was amended by

agreement.  The second was withdrawn by mutual agreement.  This resulting in the

following, which I accept:

1. There was a specific incident on June 10, 2009.
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Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The following were litigated:

1. Whether Claimant sustained a compensable injury.

2. Whether Claimant is entitled to reasonable and necessary medical

treatment.

3. Whether Respondents are estopped or barred by laches from denying this

claim.

All other issues have been reserved.

Contentions

With amendments at the hearing, the respective contentions of the parties are as

follows:

Claimant:

1. Claimant contends that he sustained a compensable lower back injury, in

addition to a right leg injury, and is entitled to reasonable and necessary

treatment thereof.

2. Respondents filed paperwork with the Commission indicating that they

accepted this claim as medical only.  Therefore, they should be barred from

denying responsibility for that treatment.

Respondents:
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1. Claimant was not injured at work.  The major cause of any condition is not

the claimant’s employment.  The claimant has no objective medical findings

that are related to his employment.

2. If this claim was initially accepted, no bills were ever submitted and paid that

Respondents thought were related to the alleged injuries.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Respondents are not estopped or barred by laches from denying this claim.

4. Claimant has not proven by a preponderance of the evidence that he

sustained a compensable injury of any sort–particularly to the right leg, hip

or lower back.

5. Claimant has not proven by a preponderance of the evidence that he is

entitled to reasonable and necessary medical treatment.

CASE IN CHIEF

Summary of Evidence
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The witnesses at the hearing were Claimant and Wade Elliott.

Other than the prehearing order discussed above, the sole exhibit admitted into

evidence in this case consists of Claimant’s Exhibit 1, a compilation of his medical records

and the Mississippi County Jail (hereinafter “jail”) Shift Report, consisting of one index

page and 28 numbered pages thereafter; Claimant’s Exhibit 2, a letter from the Legal

Advisor Division of the Commission to Claimant, along with the Form AR-N and First

Report of Injury or Illness, consisting of three pages; and Respondents’ Exhibit 1,

correspondence and medical records, consisting of eight pages.

Testimony

Wade Elliott.  Called by Claimant, Elliott testified that he was employed as a

sergeant at the jail In June 2009 and that he knows Claimant, who was a corporal.  They

worked the same shift at the jail.  Elliott stated that he had the capacity to receive reports

of work-related injuries.  Claimant reported such an injury to him on one occasion, but he

was unsure of when this happened.  However, when shown the jail’s Shift Report, part of

Claimant’s Exhibit 1, he identified a circled entry on June 10, 2009, which reads “OFC

JOHNSON OFF DUTY,” as showing when he was hurt.  Elliott’s testimony was that

Claimant approached him on that date after 2:00 p.m., during feeding time, and informed

him that he had been injured his back while on the top floor of the facility.  He told Claimant

to report the injury to the acting sergeant and to fill out the workers’ compensation

paperwork–per the policy at the jail.

According to Elliott, Claimant never appeared to have any problems with lifting,

pushing or bending prior to his alleged injury.  However, he did so after June 2009.
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Under questioning from Respondents, Elliott testified that he continued to work for

Mississippi County under December 2010.  Claimant did not tell him that he had hurt his

hip or his leg, and Elliott did not understand why the Form AR-N reflects hip and leg

injuries instead of a back injury.

Johnnie Johnson.  Claimant testified that he ceased attending school in the

eleventh grade, and that he has obtained a graduate equivalency degree.  Prior to going

to work for Respondent Mississippi County, he worked for the Arkansas Boll Weevil

Eradication Program as a shop foreman.  There, he worked on the fleet equipment and

supervised five employees.  He stated that during his five-year stint there, he only missed

one day of work–due to a tooth extraction–and that he had no back problems during that

period.  Before then, he worked for an irrigation company for 18 months without incident.

He admitted that while working for a greeting card company in 2001, he injured his back

and was off work for 15 days.  However, he returned to work at full duty, with no

restrictions, and had no further treatment until the injury at issue.

According to Claimant, he began work at the jail on December 28, 2008.  He

underwent a physical examination contemporaneously with this that showed that he had

no physical limitations.  His duties were to guard and feed the inmates, and to pass out

medications.  His hours were as follows:

I worked two on and two off on swing shift, and I had three days off every
other weekend.  The next weekend, I worked three days straight.  It was from
7:00 a.m. to 7:00 p.m.

His testimony was that from the time of his hiring until June 10, 2009, he did not miss any

time from work there.
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When asked what occurred on that day, Claimant testified:

It was just a normal day.  Then when I fed the second time, upstairs at the
door to 175–it’s at an odd angle, and you have to hold it open with one arm
and pull the food cart through.  When I pulled it through, I just had a real bad
burning sensation in my lower back and down my leg.

As her was performing this maneuver, he was twisted at the waist.  Claimant stated he

“hugged the wall and was about to cry,” but finished his feeding chore.  He told the female

officer in the tower about his injury, and she informed him that he needed to see Elliott.

Claimant testified that he “told [Elliott] that I’d hurt myself up there feeding, and I probably

did say my back, but I was hurting all the way down.”  He rated the pain as 10/10 and “just

like fire,” and pinpointed its location as at 12-inch area “right where the indention is on

your tail bone there.”  Elliott instructed him to see Officer Jeremy Sharp, the Acting

Sergeant.

Service Officer Mabel Suggs saw him hugging the wall as he was making his way to Sharp

and helped him get there.

He identified pages 23 and 24 from his Exhibit 1 as being entries from the jail’s Shift

Report for June 10, 2009.  The entry at 4:15 p.m. that reads “OFC JOHNSON OFF DUTY”

reflects when he told Sharp.  Claimant stated that he informed Sharp that he had hurt

himself while feeding 175, and that the sensation was like a ball of fire.  Sharp responded,

“Johnnie, go on home.  You’ve got plenty of sick time.”  Claimant did as instructed; he was

unable to fill out workers’ compensation paperwork at that point because the administrative

office closed at 4:00 p.m.
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After arriving home, Claimant “[h]urt all night,” and saw Dr. Tommy Wagner the next

day.  He told Wagner that he was having lower back pain and swelling in his leg.  Claimant

had already been treating with him for diabetes, hypertension and right knee arthritis.

Wagner increased his Mobic prescription, which he had already been taking for arthritis,

and placed him on Lyrica.

Following treatment with Dr. Wagner for a period of time, Claimant went to Dr. Sunil

Gera in September 2010.  He had spasms in his lower back and down his leg at the

time–and they did not pre-exist his injury.  Gera performed a nerve block in his right hip,

and then administered a medial branch block on October 13, 2010.  The branch block

helped his symptoms for about five to six months.  Claimant returned to Gera at that point,

but then ceased seeing him because he could no longer afford to do so–he could not

afford the $50.00 co-pay (his treatment was being billed to his group health insurance),

and his final two treatments were scheduled for a time when he was supposed to be on

duty.  His testimony was that he had been undergoing treatment on his days off.  The only

time he missed work as a result of the injury was June 10-11, 2009, which he used

vacation time to cover.

The Jail Shift Report reflects that Claimant called in sick on June 11, 2009.  His

testimony was that during the call, he informed Officer Noel that he had hurt his back the

prior afternoon.  He also telephoned Bonnie Brooks, the jail secretary, at 8:05 a.m. that

day, and told her that he had been injured at work on June 10.  When she asked him if he

wanted to use sick leave or vacation, he responded, “I guess I’ll have to use vacation.”

The following Monday, June 15, 2009, was the first time he was back at work.  That was
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the day that he filled out the workers’ compensation paperwork.  Neither the captain nor

lieutenant had been informed of his injury; but once Sharp confirmed it, he filled out the

Form AR-N and other forms.

He was informed that he should have seen the company doctor, Dr. Callum, and he

responded that he was willing to do so.

Claimant testified that he underwent an EMG and an MRI.  The latter showed disc

bulges–and while he also had an MRI in 2001, he was never informed at that time that he

had bulges.  He also had not had the burning sensation in his back before.  Regardless,

he continued treating with Dr. Wagner–and, later, Dr. Gera.  He maintained that officials

at the jail–Sergeant Wyles, Brooks and Captain Claiborne Hicks–were aware that he was

doing this.  In fact, he was commended for not missing any work while going to the doctor.

He brought back any doctor’s notes.  Claimant testified that he has not had any negative

evaluations at work since he was injured.

Since being injured, Claimant has had to sleep on a firm mattress in order to

prevent muscle spasms.  He hardly ever rides a motorcycle anymore, and no longer works

on race cars or does carpentry.

Under questioning from Respondents, Claimant testified that his 2001 MRI “showed

a slight bulge,” but he could not recall at what level.  He admitted that on his June 15, 2009

Form AR-N, which his filled out and signed, he stated that it was his hip and right leg that

were injured.  Claimant stated that he regarded his hip as “your belt line and down,” and

that was where he felt the most burning:  “From under my belt line to my butt cheek.”  His

testimony was that he told Dr. Wagner that he was having lower back pain.  When asked
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why he no longer was representing it as hip and leg pain, he replied, “[w]ell, it’s all the

same area, the lower back and the hip.  The only treatment rendered by Wagner was to

double his Mobic prescription–a drug that he was already taking for an unrelated problem.

When asked if he knew that a nerve conduction study could show signs of diabetic

neuropathy, Claimant responded:  “That’s why [Wagner] was treating me with the Lyrica.

He doubled it twice because he thought it was fibromyalgia.  I kept going back to him and

complaining until he set me up to have that test done at St. Bernard’s.”

After Claimant underwent the MRI, Dr. Wagner referred him to Dr. Gera.  This

occurred over one year after his injury.  The record of his first visit with Gera reflects that

Claimant stated that he had been having pain for more than a year, but denied a specific

injury.  Regarding this, he testified:

The first time I went in there to do paperwork, I wrote down workers’ comp.
I had a copy of that Form N, and they said they would not treat me if I didn’t
have a lawyer hired.  I was hurting so bad that I had to have treatment.

Later, he added:

I had to get somebody to pay for [Gera’s treatment] because I didn’t have the
money and I was in severe pain, and you would do the same thing.

He told Gera that his hand and arm had an electric shock that was constantly present.

While Claimant admitted that that symptom “could have been” due to his diabetes, he

denied that it could be the cause of his leg pain.  Gera administered injections.  When

asked why this was the first time that his records mention spasms, Claimant responded

that it was the first time that he was asked about spasms.  He does not know why Dr. Gera

diagnosed him as having Piriformis Syndrome, and does not know what that condition is
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or if it is related to his alleged accident.  Claimant stated that he has both hip and back

pain, and that Gera treated them separately.

Under additional questioning from counsel, Claimant testified that he had shooting

pains down both legs after the alleged incident–symptoms that he did not have prior to it.

When questioned further by Respondents, Claimant stated that he waited over two

years to prosecute his claim because he continuously asked for help at work, but was told

that he should go to the company doctor and that he waiting too long.  He also explained

that Dr. Wagner waited a long time before sending him for the MRI and nerve conduction

study.  He has undergone injections in his right hip and in L4-5.  Claimant has not followed

up with additional injections because his group health insurance started questioning

whether it should cover his treatment.  His testimony was that the hip injection provided

relief for four to five months, and the back injection only a few days.

Under questioning from me, Claimant testified that he injured both his back and right

hip.  But after the alleged incident, his symptoms were only in his right hip and leg.

Records-Medical

The medical records of Claimant that were introduced at the hearing, and which

were part of Claimant’s Exhibit 1 and Respondents’ Exhibit 1, reflect the following:

Pre-Incident.  On December 15, 2008, Claimant underwent a medical fitness

certification and was deemed fit to engage in unrestricted physical activity.

Post-Incident.  Claimant went to Dr. Wagner on June 11, 2009–one day after he

was allegedly injured–and stated that he was having lumbar pain.  But the record reflects

that he was there “for follow-up to HTN and DM.”  Wagner prescribed Mobic.
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The next medical record in evidence is dated August 17, 2010.  Claimant presented

with right leg pain and weakness and was given an order to undergo a nerve conduction

velocity test.  The study of the right lower extremity was abnormal, with the following listed

as conclusions:

1. The H-wave latencies were prolonged bilaterally.  This can be seen
with patients with radiculopathies or in the setting of
sciatica/peripheral neuropathy.

2. The right tibial compound muscle action potential amplitude was
diminished.

3. The right peroneal compound muscle action potential amplitude was
diminished.

4. The above abnormalities are very suggestive of right sciatica.  Sciatic
studies looking for any evidence of sciatica/piriformis syndrome may
be of benefit.  Lastly, one cannot exclude the possibility of a right L5
radiculopathy.

On August 30, 2011, Claimant underwent a lumbar MRI that reflected a “tiny bulge to the

left” at L3-4, posterior bulging at L5-S1 and right-sided bulging causing slight foraminal

stenosis, and significant degenerative changes, particularly on the right facet of L5-S1.

On September 23, 2010, Claimant went to Dr. Gera.  His history reads:

53 year old morbidly obese white male who states he has been having this
pain for more than one year.  Denies specific injury.  Pain is dull, sharp,
aching, burning, electric shock in character, radiates to the right hand and
arm, is constantly present.  Associated with numbness in right lower and
upper extremity.  Noticing weakness in the right lower and upper extremity.
Bending body forward, body backward, sitting, lifting heavy objects increases
the intensity of the pain.  Pain medication and standing gives relief.  Denies
litigation.  Denies bladder or bowel incontinence.

(Emphasis added)  Gera prescribed Darvocet.  When Claimant returned on October 1,

2010, palpation showed spasm in the bilateral lower paraspinal lumbar facets.  Dr. Gera

assessed him as having:

1. Low back pain
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2. Lumbar spondylosis with facet arthropathy
3. Degenerative disk disease lumbar area
4. Sciatica/piriformis syndrome/possible lumbar radiculopathy

He ordered physical therapy.  Claimant underwent lumbar medial nerve branch blocks on

October 6 and 13, 2010, and other lumbar injections on October 6, 2010 and November

3 and 9, 2010.

Claimant again treated with Gera on October 26, 2010.  The note for that visit

reads:

Mr. Johnson is followed in my clinic for his back pain and leg pain.  For his
piriformis syndrome with leg pain we gave right sciatic nerve/piriformis
muscle block, he states he has minimal leg pain.  He complains of pain in his
knee.  For his back pain we gave medial nerve branch block for bilateral
lower lumbar facet joints to rule out the facetogenic cause of pain.  Right-
sided pain score of 7 went to 0, 2, 2, 2, 1, 0; left-sided pain score of 7 went
to 1, 1, 1, 1, 2.  He states the pain is returned but is not as severe as
previously.

Palpation of the bilateral lower paraspinal lumbar facets showed “minimal spasm.”  Gera

continued him on physical therapy and assessed him as having:

1. Low back pain
2. Lumbar spondylosis with facet arthropathy, good results with medial nerve

branch block
3. Hip pain with sacroiliitis
4. Degenerative disk disease lumbar area
5. Sciatica, good relief with piriformis muscle block

On August 10, 2011, Claimant’s counsel sent Dr. Wagner a letter, enclosing the

MRI and nerve conduction study.  He asked that Wagner opine “to a reasonable degree

of medical certainty (at least 51% probability) as to whether the problems shown on the

[enclosed reports] resulted from the work related injury of June 10, 2009.”  Included with
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the letter was a form that gave Wagner two options.  On August 23, 2011, he signed and

dated the form, and checked the option that reads:

It is my opinion to a reasonable degree of medical certainty, or at least 51%
probability based upon the information presented to me, including a history
given by the patient, that the problems shown on the Neurodiagnostics
Report of 8/17/10 and Imaging Services Report of 8/30/10 were not caused
by the work accident on June 10, 2009.

(Emphasis added)

Records-Nonmedical

Claimant’s Exhibit 1.  The Mississippi County Sheriff’s Office Jail Shift Report

reflects that on June 10, 2009 at 4:15 p.m., Claimant was “off duty.”  At 3:19 a.m. on June

11, 2009, he “called in sick.”

Claimant’s Exhibit 2.  In a letter to Claimant’s counsel dated April 5, 2011, the Legal

Advisor Division wrote that Respondents notified the Commission that it was accepting the

instant claim as a “medical only” one.  His Form AR-N, dated June 15, 2009, lists the

following as the cause of injury:  “FEEDING & PULLING TRAYS FROM DORM I–FELT A

BURNING PAIN IN RIGHT HIP & LEG–HARD TO WALK.”

ADJUDICATION

A. Laches/Estoppel

At the hearing, Claimant added this issue.  The following colloquy occurred:

MR. WILLHITE:  My only point on that, Judge, is in light of Claimant’s Exhibit
2, Page 1, the Respondent did accept this claim as medical only.  To what
extent they can then deny responsibility–I think that goes hand in hand with
compensability, but I just wanted to maybe make that a little clearer.

JUDGE FINE:  I’m not sure I’m following you.  Are you trying to raise some
kind of laches or estoppel or–I’m not sure what I’m hearing from you.
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MR. WILLHITE:  Yes, Sir.  It would seem to be unfair to file paperwork with
the Commission saying they accepted it as medical only and then deny
responsibility for that medical.  So I guess it’s to what extent a filing with the
Commission estops you from denying those benefits.

JUDGE FINE: Any response to that, Mr. Ryburn, or any objection to listing
that as an issue?  I think I’ve got enough from Mr. Willhite that I can probably
paraphrase that into a contention.  Any response to that as either an issue
or a contention or anything else you wish to offer?

MR. RYBURN:  It’s our contention, Your Honor–and I think case law backs
this up–that the Respondents can controvert a claim at any point in time.
Even if there was acceptance at some time, that doesn’t mean they can’t
controvert it at any future date.  It’s my understanding that no benefits have
been paid.  So even though there may have been a response as Scott
indicates, we’re now saying it’s not compensable.

In considering whether Respondents should be barred from contesting

compensability after it had initially been accepted, I find that the doctrine of laches is

clearly not applicable here.  This doctrine “requires a demonstration of prejudice to the

party alleging it as a defense resulting from a plaintiff’s delay in pursuing a claim.”  Jones

Truck Line v. Pendergrass, 90 Ark. App. 402, 206 S.W.3d 272 (2005)(citing Goforth v.

Smith, 338 Ark. 65, 991 S.W.2d 579 (1999)).  Here, it is Claimant who is alleging prejudice.

As for estoppel, its necessary elements are:

(1) The party to be estopped must know the facts; (2) he or she must intend
that his or her conduct shall be acted upon or must act so that the party
asserting the estoppel has a right to believe the other party so intended; (3)
the party asserting the estoppel must be ignorant of the true facts; and (4)
the party asserting the estoppel must rely on the other party’s conduct to his
or her injury.

Southern Hospitalities v. Britain, 54 Ark. App. 318, 925 S.W.2d 81 (1996)(quoting Snow

v. Alcoa, 15 Ark. App. 205, 691 S.W.2d 194 (1985)).
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The document Claimant cited during the colloquy, addressed above, shows that at

one point in this claim, Respondents accepted this claim as a medical-only one.

Obviously, however, it was controverted at least by the time Claimant made a hearing

request.  Compensability was an issue from the outset.  Claimant cannot show any

detrimental reliance here.  He testified, and the balance of the evidence of the evidence

corroborates, that all of the treatment of his alleged injuries was covered by his group

health insurance.  Claimant did not the company doctor, and nothing before me indicates

that they sent him for any treatment or represented that they would cover any of his

treatment.

In Johnson v. Wal-Mart Stores, Inc., 2000 AWCC 164, Claim No. E705919 (Full

Commission Opinion filed June 8, 2000), the Commission held that barring the application

of equitable estoppel, a respondent could not be held liable for any treatment in the

absence of a finding of compensability, pursuant to Ark. Code Ann. § 11-9-510 (Repl.

2002).  This section provides:

The employer shall not be liable for any of the payments provided for in §§
11-9-508 - 11-9-516 in the case of a contest of liability where the Workers’
Compensation Commission shall decide that the injury does not come within
the provisions of this chapter.

Consequently, Respondents’ initial acceptance of this claim does not bar them from

controverting it at a later time.

B. Compensability
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Claimant has contended that he suffered compensable injuries to his lower back

and right leg at the Mississippi County Jail on June 10, 2009, when he was holding the

door open while pulling a food cart through it.  Respondents dispute that he sustained a

compensable injury.

In order to prove the occurrence of an injury caused by a specific incident or

incidents identifiable by time and place of occurrence, a claimant must show that:  (1) an

injury occurred that arose out of and in the course of his or her employment; (2) the injury

caused internal or external harm to the body that required medical services or resulted in

disability or death; (3) the injury is established by medical evidence supported by objective

findings, which are those findings which cannot come under the voluntary control of the

patient; and (4) the injury was caused by a specific incident and is identifiable by time and

place of occurrence.  Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d

876 (1997).  If a claimant fails to establish by a preponderance of the evidence any of the

above elements, compensation must be denied.  Mikel v. Engineered Specialty Plastics,

56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard means the evidence having

greater weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, 326 S.W.3d 415

(citing Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).

Under the Arkansas Workers’ Compensation Act, the employer takes the employee

as the employer finds him, and employment circumstances that aggravate pre-existing

conditions are compensable.  Nashville Livestock Comm. v. Cox, 302 Ark. 69, 787 S.W.2d

64 (1990).  A pre-existing infirmity does not disqualify a claim if the employment

aggravated, accelerated, or combined with the infirmity to produce the disability for which
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compensation is sought.  St. Vincent Med. Ctr. v. Brown, 53 Ark. App. 30, 917 S.W.2d 550

(1996).  “An aggravation, being an new injury with an independent cause, must meet the

requirements for a compensable injury.”  Crudup v. Regal Ware, Inc., 341 Ark. 804, 20

S.W.3d 900 (2000);  Ford v. Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5

(1998).  This includes the prerequisite that the alleged injury be shown by medical

evidence supported by objective findings.  See Heritage Baptist Temple v. Robison, 82

Ark. App. 460, 120 S.W.3d 150 (2003).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

Right Lower Extremity.  With regard to his right leg, Claimant testified that he had

swelling during his visit to Dr. Wagner on June 11, 2009.  But his medical records do not

reflect this.  The August 17, 2010 nerve conduction velocity report did yield objective

findings.  But these findings did not come until over 14 months after his alleged injury.

Moreover, when asked about the NCV findings, Wagner gave an opinion within a

reasonable degree of medical certainty that they were not related to the alleged incident

of June 10, 2009.  In Cooper v. Textron, 2005 AWCC 31, Claim No. F213354 (Full

Commission Opinion filed February 14, 2005), the Commission addressed the standard

when examination medical opinions concerning causation:
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Medical evidence is not ordinarily required to prove causation, i.e., a
connection between an injury and the claimant's employment, Wal-Mart v.
Van Wagner, 337 Ark. 443, 990 S.W.2d 522 (1999), but if a medical opinion
is offered on causation, the opinion must be stated within a reasonable
degree of medical certainty.  This medical opinion must do more than state
that the causal relationship between the work and the injury is a possibility.
Doctors' medical opinions need not be absolute.  The Supreme Court has
never required that a doctor be absolute in an opinion or that the magic
words "within a reasonable degree of medical certainty" even be used by the
doctor; rather, the Supreme Court has simply held that the medical opinion
be more than speculation; if the doctor renders an opinion about causation
with language that goes beyond possibilities and establishes that work was
the reasonable cause of the injury, this evidence should pass muster.  See,
Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001).
However, where the only evidence of a causal connection is a speculative
and indefinite medical opinion, it is insufficient to meet the claimant's burden
of proving causation.  Crudup v. Regal Ware, Inc., 341, Ark. 804, 20 S.W.3d
900 (2000); KII Construction Company v. Crabtree, 78 Ark. App. 222, 79
S.W.3d 414 (2002).

After consideration of the foregoing, I credit Wagner’s opinion and find that Claimant has

not established by a preponderance of the evidence that he sustained a compensable right

leg injury.  For me to find otherwise would require that I engage in speculation and

conjecture; but this I cannot do.  Dena Construction Co. v. Herndon, 264 Ark. 791, 796,

575 S.W.2d 155 (1979).

Lower Back.  Here, Claimant had objective findings in the form of his August 30,

2010 lumbar MRI, which showed, inter alia, bulging at L3-4 and L5-S1.  Furthermore, Dr.

Gera on October 1 and 26, 2010 found spasms in the lumbar area.  Muscle spasms can

constitute objective medical findings.  Estridge v. Waste Management, 343 Ark. 276, 33

S.W.3d 167 (2000); Continental Express, Inc. v. Freeman, 339 Ark. 142, 4 S.W.3d 124

(1999).
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But as to whether his back condition arose out of and in the course of his

employment at Mississippi County, I note that the spasm findings did not occur until over

15 months after his alleged injury.  In addition, when he first presented to Gera on

September 23, 2010, Claimant denied that any specific incident had caused his back

condition.  At the hearing, he admitted making this statement, but explained that he did so

in order for the treatment to be covered under his group health insurance.  But I note that

even his earlier treatment records with Dr. Wagner do not reflect a June 10, 2009 incident

at the jail.  While Elliott testified that Claimant told him that he hurt his back, his Form AR-

N, prepared only five days later, mentions only his leg and hip.  For these reasons, I

cannot credit either Claimant or Elliott.  As for the MRI, Dr. Wagner specifically found that

its results were not tied to the alleged incident over 14 months before the test.  Again, I

credit Wagner’s findings.  At the hearing, Claimant admitted that his 2001 MRI “showed

a slight bulge.”  Taking all of this into account, I find that Claimant has not proven that he

suffered a compensable back injury.

Other Areas.  While Claimant’s contentions only mention the back and right leg, I

note that Claimant in his Form AR-N and testimony reference hurting his hip in the alleged

incident.  But because there are no objective findings in the record of a hip injury, any

claim for such an injury must fail at the outset.  In sum, Claimant has not proven by a

preponderance of the evidence that he sustained a compensable injury of any sort.
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C. Reasonable and Necessary Treatment

Claimant has asserted that he is entitled, at Respondents’ expense, to treatment of

his alleged injuries.  Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states

that an employer shall provide for an injured employee such medical treatment as may be

necessary in connection with the injury received by the employee.  Wal-Mart Stores, Inc.

v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for

such treatment and services as are deemed necessary for the treatment of the claimant’s

injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant

must prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).  “Medical treatments which are required so as

to stabilize or maintain an injured worker are the responsibility of the employer.”  Artex

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

Because he has not proven that he sustained any compensable injuries, he has not

shown that he is entitled to treatment.

CONCLUSION

Based on the findings of fact and conclusions of law set forth above, this claim is

hereby denied and dismissed.
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IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


