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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On January 20, 2011, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.

The testimony of James Jarrett, the claimant, coupled with medial reports and other

documents comprise the record in this claim.

DISCUSSION

James C. Jarrett, Sr., the claimant, with a date of birth of May 29, 1957, has a 10th grade

education.  Claimant does not have any formal education beyond completing the 10th grade, nor
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has he any vocational training or military experience.  The claimant is the father of ten (10)

children, two of which are still in school, although they do not live with him.  

The claimant commenced his employment with respondent on October 16, 2005.  In

describing his work history since leaving high school, the testimony of the claimant reflects:

Well, I’ve done quite a bit.  Lumber, detailing cars, cooking.
I worked for Jack Wood Construction and it was a lot of heavy 
equipment most of my life, like, you know, operating fiber dies and
- - and rubber wheels, you know, all that, laying asphalt, building 
highways.  I did some farmwork, too, driving tractors and front-end,
back-end loaders, a lot of heavy equipment. (T. 9-10).

For nine years and ten months the claimant was employed by Halstead Metals:

Halstead Metals, I was a machinist operator, baler operator,
overhead claims (sic), I was hook up man, draw benches, even
worked in the cast when they cast copper end (sic) and melt down
to make different tubing. (T. 10).

The testimony of the claimant reflects that he performed janitorial work cleaning offices for about

a year.  The claimant further testified:

I did lumber work, yes, lumberjack, cut logs, loading them,
taking them to the sawmill, actually making squares, you know, 
they make squares to send out and make furniture. (T. 10).

The testimony of the claimant reflects that when the started his employment with

respondent, the City of Earle, it was as a regular water man, and that within six (6) months he was

promoted to the position of field supervisor.  The claimant explained regarding the water man

position:

A water man goes out and turns the water off, checks meters,
check chlorine, you know, different things like that. (T. 11).

It was also a part of the claimant’s job duties to fix water leaks, which at times entailed substantial
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digging, by both backhoe and with shovels.  The claimant was questioned regarding the heaviest

thing he had to lift while working as a water man:

Water pumps, what they call pressure pumps, where if the
hole fills up, you have to turn the pump on and pump the water out 
to get in, you know, to keep from getting hurt.  Actually, where you
can see what you’re doing.

Well, we have one that weighs probably a hundred and ten
pounds and we have a smaller one that - - that weighed maybe like
60, 70 pounds.  I’m not sure if it’s a hundred or not. I never weighed
it. (T. 12).

The claimant was able to perform the afore duties with difficulties.

The claimant testified that when he moved from the helper to the field supervisor position 

in the employment of respondent his job duties also changed.  Claimant explained:

Well, actually, I had to be the head man out there under the
supervisor to show the other guys what to do, how to do it and make
sure the job got done properly. (T. 12).

The testimony of the claimant reflects that the field supervisor position was a heavy-duty job:

Yes, ma’am.  I had to come off the backhoe and help did
and help - - had to put clamps on and replace pipes, which that was 
necessary - - had to - - you know, it was on me.(T. 12).

The claimant testified that the pipes to be replaced ranged from three-quarter to four-inches, and

sometimes up to six inches or about the size of a basketball.  The testimony of the claimant

reflects regarding the weight of some of the pipes:

Pretty much heavy.  It’d take three or four men to lift them
if it had to be done with a full length.  Sometimes, we cut them out
like four feet or something like that, they’d weigh about I’m going
to say around 150 pounds, close to 200 pounds, pipe - - unless you 
use PVC. (T. 14).

The claimant added:
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Yes.  Well, we didn’t lift them.  We used a backhoe, put
chains on them. 

To kind of get down in there and guide them in. (T.14).

The parties stipulated that the claimant sustained an injury within the course and scope of 

his employment on September 1, 2009.  The claimant described the mechanics of the September 

1, 2009, injury:

September the 1st, we was told about a water leak that
 was on a two-inch line, that the - - we went there to fix it, we 
uncovered the line, you know, dug down beside it, and the guy 
that was working with me, he’s not what you call professional 
but I had to teach him and show him so when we was down 
there, it was leaking.  We found the leak and I said, well, what-
ever you do, don’t hit that line, don’t hit the line, just push the 
dirt off and let’s put a clamp on and get out of here.  So, when,
he pushed the dirt off, it maybe been about two and a half feet
of dirt still on it which was mud, and when he pushed it, it burst
came into a lot of pressure.

A two-inch PVC.

It burst and it got out of control.

I just got to blowing rocks and glass and washing the ground
and, I mean, we couldn’t even keep it pumped out.  So I had to get 
down in there and try to get this clamp on it and we never could 
stop it.  I mean, not just completely stop it because it was so much
pressure.  And the guy asked me did he want me to get in there help
me.  I said just stand right there for right now, let me get this clamp
on and slide it down, and just - - the more it stayed there, the more
it opened because it was plastic.  And it had a - - like a - - it was old
plastic, went out - - went down and leveled out.  Actually, the leak
was in a bind which caused the line to burs and finally he got down
in there with me and tried to help me and wasn’t nothing neither 
one of us could do with it.  So I’m sitting there, rocks flying, you
know, and I’m holding on to the pipe trying to get the deal on.  We 
got it slowed down but as we got it and pulling it, I felt a pop.  I 
thought it was my shoulder so I stood straight up, I said, man, I 
said I’m thinking I done tore my shoulder up.  He said, you want 
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me to get in there and help you some more.  I said, no, help me 
out.  So he helped me out of the hole. I stood out for a few 
minutes. I said, man, we got to get this leak fixed.  If we don’t, 
we’re going to run out of water.  That’s how much water was 
coming out of a two-inch line.  So - - and our supervisor is real
mean about running out of water.  So we had to get in there.  Got
back in there and was trying to get the clamp clamped - - bent
like a, you know, you get to tightening it up, it does something it 
ain’t supposed to do.  So I said, man, this ain’t working, put it 
back on again, and - - and it still didn’t get it stopped till they got
a one foot, but I felt another pop.  Finally, we got it - - got it fixed
when the other guys come with a one-foot clamp, one by two, 
come in and put a one-foot clamp on it and we got - - finally got
it stopped within about four hours. 

Actually, it was - - I felt a pop and it felt like heat, a hot,
you know, like you - - 

I felt it right in my right, left side of my neck here, right in 
here (indicating) [top of shoulder].

Right.  And then the second pop it felt like it went across
the back of my neck, you know, I had no idea my neck was injured.

It felt like my arm because it had gotten, you know, it 
wouldn’t act right.  (T. 14-17).

The injury was reported by the claimant to his supervisor.  The claimant was ultimately 

provided medical treatment.  The claimant underwent an MRI scan on his left shoulder and on his

neck.  The claimant noted that the majority of his pain was located between his neck and shoulder,

and in the back of his neck.  

The October 13, 2009, MRI scan disclosed that the claimant’s CFS thecal sac had been

obliterated and that there was cord edema at C4-5.  Following the MRI scan the claimant was

referred by respondent to Dr. John Campbell, a Jonesboro neurosurgeon, who performed an

anterior cervical diskectomy, decompression and fusion at C3-4 and C4-5.  The testimony of the
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claimant reflects that respondent paid for all of the medical treatment he received in connection

with his neck.

The testimony reflects that the claimant treated with Dr. Spencer Guinn in connection with

his shoulder injury.  Respondent paid for the claimant’s medical treatment under the care of Dr.

Guinn, to included physical therapy.  The claimant was initially released by Dr. Guinn to one-arm

work duties.  Later, on March 26, 2010, Dr. Guinn released the claimant with no restrictions

relative to the left shoulder.  Dr. Campbell noted that the claimant reached maximum medical

improvement with respect to the neck injury on May 10, 2010.

Respondent had the claimant seen by Dr. Terence Braden for an impairment rating.  Dr.

Braden assessed the extent of the claimant’s anatomical impairment regarding the cervical injury

and surgery at 11% to the body as a whole.  Dr. Guinn assessed the claimant with a 5% whole

person impairment rating in connection with the left shoulder injury.

The claimant testified that he still has problems with walking, which was noted by Dr.

Campbell.  In describing his continued problems with walking, the claimant testified:

Yes, ma’am.  They’re a little bit worser that what they
were.  I was walking, but I had a limp after the injury and I was 
getting to where it kind of hurt, the leg would just go out, and it
was just like you’d sweep your leg out from under you, and I would
fall or stumble.  (T. 21).

The testimony of the claimant reflects that Dr. Campbell related the walking difficulty to his neck

injury.  The claimant was prescribed a cane by Dr. Campbell to assist him in walking.  The

claimant testified regarding the number of times he has fallen since his injury:

Probably like five, six times.  I mean, just - - I’m not hitting
the ground real - - not hitting the ground hard, but falling, yes. 
(T. 21-22).
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The claimant denies falling before the September 1, 2009, accident, or having problems with his

legs.     

The testimony of the claimant reflects that his last day of work was on September 8, 2009. 

Claimant explained, regarding the afore:

We worked and worked - - I kept telling him that - - I 
said, man, there’s something wrong with me.  And he said, 
James, are you drunk, cause you’re stumbling?  I said, no, I’m 
hurting, like that, I said, I don’t drink.  He kept on, he said 
maybe you need to go home.

The supervisor, Rob Parton (phonetic).

Said, you probably need to just go home and rest.  I 
said, man, I’m injured, I need to see a doctor.  I said, my head, 
my neck, my head is constantly hurting me.  I said these are 
some things that’s happening to me that’s unnormal.  You 
know, when I got out of the truck that morning to come into
 work, you know, I got to walking  across there.  I just kept 
stumbling and I fell up against this fence and helped myself
up and then I went over to the office, took my orders for that 
day.  And that day, he just told me you need to just go on home.  
So I took a vacation and went to the doctor on my own to see 
what was going on, to Dr. Sarker, because I didn’t want to be 
terminated.  So I went and let her see what she could do with
it. (T. 22-23).

The claimant testified that he reported back to his supervisor following his visit to the doctor:

Well, I told him that the doctor wanted go give me an 
MRI on my neck and shoulder but they did it on the shoulder, 
and I was off like two weeks, you know, I took - - went on and 
took a vacation, and we had to call around to get referrals to 
see Dr. Quinn (Guinn).  And when I got to Dr. Quinn (sic), he
had an MRI done for the shoulder, I mean, the shoulder, and 
he said, James - - (T. 23).

The testimony of the claimant reflects that he did not work for respondent after September

8, 2009.  Claimant asserts that his employment was terminated, explaining:
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Well, he made me sign some papers, and said he would 
get me unemployment, that I no longer worked there. (T. 24).

Claimant testified that the reason the his supervisor fired him was because he claimed that he was 

damaging lines.

The claimant testified that he had not filed a workers’ compensation claim.  The claimant

acknowledged that he previously injured his right shoulder while working for respondent in

September 2008.

The claimant testified that he receive unemployment compensation benefits for a period of

time.  The claimant filed for Social Security Disability benefits in January 2010, citing his neck and

shoulders as the basis for his disability.  The afore benefits were approved.  

The claimant asserts that while he was able to perform his job before the September 1,

2009, injury, he was not able to do so afterwards.   The testified that he does not think he would

be able to do the job now because of the residuals of his injury.  The claimant testified that he has

in place a lifting restriction of 20 to 30 pounds.  

The claimant offered that he is unable to do his previous job of detailing cars due to

residuals of his injury:

It’s a lot of reaching, stretching, and pulling, you know, 
like you have to bend down and go up under the wells of the 
cars, reaching over to vacuum and clean under seats.  You’re 
always in a - - in an awkward position to do them things, you
know, if this injury would allow me, I would do that, but it’s not
going to allow me. (T. 30).

The claimant continued, regarding the impact of his injury and continuing symptoms on his 

physical activity:

Actually, I tried and I couldn’t do it because it starts to
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- - my neck starts to hurt, both shoulders get to hurting and the
arms get numb.  So, I mean, I have to have someone else to 
clean it. (T. 31).

The claimant testified that now his sons clean the cars.  The testimony of the claimant reflects 

that he does not think there is any type of employment he can now perform, explaining that he

does not have the education to work with computes.

The testimony of the claimant reflects that while he is not presently taking prescription pain

medication he plans to schedule an appointment with Dr. Campbell for that purpose.  Claimant

noted that he has been out of prescription pain medication for “quite a while”, and has been taking

over-the-counter medicine - - Aleve.  

Regarding his daily activities, the claimant testified that he sits around and watch television,

try to cook a little bit; get up and go to the store if he need to go for some exercise.  The claimant

also takes his friend to school every day, which is approximately 35 to 42 miles one way.  The

claimant’s testimony reflects, regarding the driving:

Well, she does most of it, you know, I kind of sit around 
the school, in the library, pick up a book and read it till she gets
out, and I may drive back to the house.  Sometimes, I can drive 
back without any problems and, sometimes, I get to hurting along
the way and then I pull over and let her drive on to the house, things
like that. (T. 32).

The claimant testified that his friend now does the housework.  Regarding activities that 

he performed before his September 1, 2009, injury, the claimant testified:

Well, I remodeled, pain, do floors putting down carpets, 
and, basically, I done it all in the house. (T. 32).

The claimant testified that while he helped with housecleaning activities before his injury, to 

include sweeping, vacuuming, mopping, he is now unable to do those activities, explaining:
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When I go to sweep and mop, you know, it’s the motion of
the shoulders and neck, it kind of like stings, bothering me, go 
to hurting, and I have to just put it down. (T. 33).

The claimant further testified that he is unable to do yard work such as mowing his yard;

gardening; or fishing, all activities he performed before the September 1, 2009, injury, and which

are now foreclosed to him because of residuals of his injuries. (T. 34-35). The claimant testified

regarding the difficulty he had dressing himself:   

Well, actually, sometimes, I have to have help with putting
my socks on, tie my shoes.  Sometimes, I have to have help - - 
somebody hold me up when I put my leg in my pants, and then I 
have to have help to button them because my fingers, numbness.
Like this, I had to have help to put all this on this morning. (T. 35).

The claimant’s testimony reflects, regarding his ability and duration to stand:

Well, it depends on how I feel that day.  You know, what
position I’m standing in.  I might could stand 35, 40 minutes at 
the most.  The legs get to hurting and they get to hurting, every-
thing gets to bothering me, I have to go sit down and kind of relax.
(T. 35).

The claimant testified regarding the pain and symptoms he experiences in his arms:

Well, actually, they just - - I could be sitting at the table
getting ready to eat and lay my arm on the table, you know, just
to eat and everything just goes numb for a minute and then start
to ache, you know, like now, I’m moving them, they’re aching.
And then when I relax them, they - - it goes back - - when I relax
them, it goes back to normal. (T. 36).

The testimony of the claimant reflects that he has numbness in his left hand constantly, noting 

that his ring finger and little finger are numb.  As far as any difficulties with his right arm, 

claimant testified:

It just - - it’s, you know, from the old surgery, it gets to
feeling like I’ve got football pads on.  It’s not as strong as it 
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used to be, nearly as strong, but I can take and try to pick a skillet
up and it won’t - - I can’t do like I used to could do. (T. 37).

The testimony of the claimant reflects, regarding the problems with his legs and benefit realized 

from using the cane:

Actually, it’s like in the hip, down the back into the hip,
and it goes down into the thigh and the knee, and it has a tendency
to go numb, or to get weak, and it’ll start hurting.  That’s what - - 
it’s hard to describe this stuff here. (T. 37).

During cross-examination, the claimant acknowledged that he does not take opiates or

narcotic pills because of a fear that he might get addicted.  Claimant acknowledged past surgery on

his right shoulder.  Claimant has not had surgery on the left shoulder, nor does he have any

restriction imposed regarding the left shoulder.  The testimony of the claimant reflects that “every

now and then” his entire left hand becomes numb.  The claimant added that with certain movement

of the left shoulder and arm will cause the left hand to go numb. (T. 40).  

The claimant testified that he did not have physical therapy on his legs, only on his shoulder

and neck.  The claimant testified that the September 1, 2009, injuries were to his neck and left

shoulder, not his low back.  The claimant testified that he drives his friend, Danielle Well, from

home in Earle to East Arkansas Community College in Forrest City.  Ms. Well is attending classes

to become a nurse.    The claimant provided testimony regarding an incident wherein his right arm

locked up while he was driving:

No, not other but trying to cook, drive.  I mean, driving
sometimes, it - - I had an incident the other day where this arm
here actually locked up, you know, I was making a left turn and
- - it locked.  I had to get this arm and grab the steering wheel
and straighten it out.  When I laid this one down, it got all right.
It just - - for some reason, it just locked up.  (T. 46-47).
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Regarding the prospects of him ever working again, the claimant testified:

You know, that’s kind of hard for me to say because I 
love working.  But the position that I’m in now, I cannot see it.
(T. 47).

The acknowledged that he has not filed any applications for employment since his injury, nor has

he requested assistance trying to find retraining to get a job.  The testimony reflects that neither

vocational rehabilitation or job placement assistance was offered to the claimant by respondent.

The testimony of the claimant reflects that he underwent surgery on his right shoulder four

or five months before the September 1, 2009, compensable injury.  The claimant explained what

while the right shoulder, following the injury and surgery, “always felt like I had football

equipment on” he did not experience problems with the right arm locking until after the 2009,

compensable injury.

The testimony of the claimant reflects that the right shoulder injury for which he under

went surgery was the product of work-relate injury in the employment of respondent.  The

claimant’s testimony reflects, regarding the length of time between his right shoulder surgery and

the September 1, 2009, compensable injury:

Yes.  It may have been a year.  I’m not really smart at that,
but I know it was in the prior year between four and five months, 
and then this happened.   This happened during the tornado storm.

When we had the storm.  I’m trying to make it right here.
After this one, then this other injury happened.  (T. 50).

The claimant testified that it was his belief that the workers’ compensation provider paid the cost 

of his right shoulder surgery. The claimant testified that he was approved for Social Security
Disability

benefits in November 2010. The testimony of the claimant reflects that he receives $717.00, in
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monthly

Social Security Disability benefits.

The medical in the record reflects that the claimant was seen at the Earle Family Medical

Clinic on September 8, 2009, with a complaint of left shoulder pain, among others, and for which

he received an injection in the left suprascapula area.  On September 11, 2009, the claimant was

seen Guinn Cross Ridge Clinic with complaints of bilateral shoulder pain.  The office note of the

visit reflects, in pertinent part:

Mr. Jarrett presents today with a new problem, his left
shoulder.  He states that he also injured this shoulder on the job
as well.  He would like to for it to be WCC as well.  In addition, 
he states that his right shoulder is beginning to bother him again.
We previously released him for his right shoulder following his
rotator cuff repair.  I had a lengthy discussion with Mr. Jarrett 
explaining the WCC process.  In order for them to cover the visits
for these conditions, he will have to have the visits pre-approved.  
He states that he understands.  He was not examined today by 
myself or Dr Guinn.  He will have these visits approved prior to 
being seen or examined. (CX #1, p. 2)

The claimant was again seen at the Earle Family Medical Clinic on September 16, 2009, by

Dr. Purnima Sarkar for complaints relative to the left shoulder.   The clinic note reflects that the

claimant wanted a referral to an orthopedic since his left arm was getting worse.  The office note

reflects a plan to obtain an MRI of the left shoulder at Wynne. (CX #3).  On September 21, 2009,

the claimant underwent the MRI of his left shoulder at Cross Ridge Community Hospital.  The

afore MRI disclosed distal supraspinatus tendonitis, some degenerative changes at the

acromioclavicular joint, resulting in a small inferior spur formation, and subchondral cysts within

the posterior proximal humeral epiphysis. (CX #1, p. 5-7).

The medical in the record reflects that on September 25, 2009, the claimant was again seen
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at the Earle Family Medical Clinic by Dr. Sarklar with complaints of left neck and arm hurting as

well as numbness and tingling for three to four weeks since working underground on a water main. 

A cervical spine MRI was recommended. (CX #1, p. 8).

On September 30, 2009, the claimant was seen by Dr. Spencer H. Guinn at Guinn Cross

Ridge Clinic.  The September 30, 2009, report reflects, in pertinent part:

History of Present Illness:
Mr. Jarrett is in with a new problem today, his left shoulder

plus neck pain and hand numbness.  He had a new injury.  He states
it has been quite uncomfortable since then.  He thinks the numbness 
and tingling are worse.   .    .    No lower extremity symptoms. 

*       *       *

PHYSICAL EXAM: He has near full range of motion of his shoulder,
but it is obviously painful.  He is very tender about his cuff. Markedly
positive Hawkins and Neer.  He is tender at his AC joint.  He has pain
with resisted abduction and external rotation.  He is tender in his 
C-spine and very stiff range of motion.  He is neurologically intact
distally throughout bilateral upper extremities but he has subjective
decrease in light touch in his hands.

X-RAYS: AP and outlet of his shoulder.  Well maintained acromio-
humeral joint space.  He has a Type II acromion.  He has narrowing
and hypertrophy at his AC joint.  His MR was reviewed.  He has 
rotator cuff tendinitis and AC degenerative change, but no obvious 
tear.

ASSESSMENT: Left shoulder impingement with rotator cuff 
tendinitis and AC degenerative change.  Possible bilateral upper\
extremity cervical radiculopathy.

PLAN: We discussed his condition and options.  He opted for an 
injection of his left shoulder.  I am going to start him on therapy for
his left shoulder for a rotator cuff program.  I am going to get him 
set up for a C-spine MRI and bilateral upper extremity nerve 
conductions.  He will call me for the results of his MR and his nerve 
conductions.  He is one handed at work.  See him back in a 
month fo his left shoulder.  (CX. #1, p. 10-11).
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The claimant underwent the cervical spine MRI on October 13, 2009.  The afore report reflects, in 

pertinent part:

CONCLUSION: Critical stenosis with active cord edema at 
C3-C4 and C4-C5 levels.  This is secondary to protruding disc
that may be chronic with underlying congenital spinal stenosis 
component. (CX #1, p. 14).

The claimant was referred to Dr. John A. Campbell by Dr. Guinn relative to the cervical 

spine injury.  The October 16, 2009, report of Dr. Campbell, relative to the claimant, reflects, in 

pertinent part:

DIAGNOSES:
1) C3-4 disk herniation.
2) C4-5 disk herination.
3) Cervical myelopathy.

*       *       *

CHIEF COMPLAINT: Bilateral arm paresthesias and dysesthesias.

PRESENTING SYMPTOMS AND PROBLEM: James Jarrett is a 
52-year-old man from Earle, Ark, who hurt himself on the job on
September 1, 2009.  He was working for Earle Water Department.
A pipe had broken and they had dug a deep hole around this pipe, 
which was leaking severely.  He was about four or five hours in 
fairly deep water in a hole trying to put a clamp on this pipe and 
stop the leak.  He was having to pull extremely hard and while he 
was doing this he started noticing increasing pain in the neck and 
also some symptoms in the arms.  He is now having significant 
paresthesias and dysesthesias in each arm.  He feels weak in his 
arms.  He has noticed change the way he walks.  He has not had an 
MRI of his cervical spine performed that shows a significant disk 
herniation at C3-4 with cord compression as well as a disk herniation 
at C4-5 also with cord compression.  Thee is signal change in the 
cord at these levels.  He  has now developed symptoms of cervical 
myelopathy.  I received a call from Dr. Spencer Guinn to see this 
gentleman urgently.

PAST MEDICAL HISTORY: His past medical history is 
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significant for hypertension, chronic bronchitis, and asthma 
as well as a history of some arthritis.  He had some chest 
pain earlier this year and did have a hearth cath performed 
on March 9th by Dr. Awar that was normal.

PAST SURGICAL HISTORY: His past surgical history is 
significant for right shoulder rotator cuff surgery. 

*       *       *

PHYSICAL EXAM: On exam he is an adult male, thin, well-
developed and well-nourished with no apparent distress.  He 
is ambulatory independently.  He holds his neck stiffly.  He 
has a slight spasticity with his gait.  Lungs are clear to 
auscultation bilaterally.    .     .     .  Motor exam shows subtle 
weakness in the upper extremities with 5/5 strength in the grips 
as well as wrist extension.  He has 5/5 strength with the biceps 
and deltoids.  In the lower extremities he has essentially 5/5 
strength.  He does have spasticity in his gait.  He does have ankle 
clonus at each ankle with about two to three beats of clonus.  
He has Hoffman’s reflexes in each of the middle fingers and also 
pectoralis reflexes are noted .

IMAGING REVIEW: A recent MRI of his cervical spine shows 
a significant disk herniation at C3-4 with cord compression and 
signal change in the cord.  There is a similar finding at C4-5, 
although the disk herniation is not as severe.  There is severed 
stenosis at C3-4.

ASSESSMENT/PLAN: Critical spinal stenosis at C3-4 and C4-5
now with evidence clinically of myelopathy on physical exam. 
This is also seen on MRI where thee is a single change in the cord
I have strongly recommended that the patient undergo C3-4 and
C4-5 anterior cervical diskectomy, decompression, and fusion
using donor bone grafting and plating.  I have explained without
surgery I think his chances of developing significant paralysis
are very high. .     .     .    .   No promises or guarantees have been 
implied or given to the patient in any way regarding outcome or
relief of symptoms.  I have told him that he will need to wear a 
collar for six weeks after surgery and would probably be in the 
hospital overnight.  He will likely also require use of an external
bone growth stimulator because of his smoking.  He agrees to this
procedure.   .    .  (CX #1, p. 17-18).



17

On November 5, 2009, the claimant was admitted to St. Bernards Medical Center in Jonesboro, 

and underwent the above cervical procedure under the care of Dr. Campbell. (CX #1, p. 20-23).

The claimant was again seen by Dr. Guinn on December 14, 2009, for complaints relative

to both shoulders.  The chart note of the afore visit reflects:

Mr. Jarrett is here for follow up of his shoulder.  He had 
cervical surgery by Dr. Campbell.  He is still having some numb-
ness in both upper extremities.

*       *       *

PLAN:   I discussed there is really not much we can do currently 
since he is recovering from his C-spine surgery.  He will give me 
a call once he has come resolution with this and we can re-evaluate. 
(CX #1, p. 33-34).

The claimant was seen by Dr. Campbell on February 3, 2010.  A February 3, 2010, report 

of Dr. Campbell to Dr. Guinn regarding the afore visit reflects, in pertinent part:  
 

  He developed significant cervical disk herniations at C3-4 and 
C4-5 late last summer when he was digging around a broken 
water main.  He had also injured his left shoulder.  He continues
to do well now about three months after his cervical fusion at 
C3-4 and C4-5.  Myelopathic symptoms have improved.  He still
has a little bit of spasticity with his walking.  I have ordered some
physical therapy to assist with his gait and some strengthening.
He is going to continue his bone stimulator for another month 
and I will be seeing him back here in three months.  I do think it
is fine if you need to go ahead and do some surgery on his left
shoulder.  There would be no reason to hold off on this at this 
point.    .     .    (CX #1, p. 42).

The medical reflects that the claimant returned to Dr. Guinn on February 10, 2010,

following the above visit to Dr. Campbell.  The February 10, 2010, chart note of the visit reflects

that the claimant had been cleared for physical therapy by Dr. Campbell, and that physical therapy

would be resumed for both shoulders.  (CX #1, p. 45-46).  The claimant was again see by Dr.
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Guinn on March 26, 2010, and released to full duty without restrictions.  (CX. #1, p. 50).

The claimant was seen in follow up by Dr. Campbell on May 10, 2010.  The office note

regarding the afore visit reflects, in pertinent apart:

He is here today for routine followup.  Overall he does give
improvement in his symptoms.  He has been able to do some
light things around the home, such as doing some light work
on his suburban truck.  He has been unable to get back to work
and, in fact, has lost his job.  He has applied for disability and
tells me that he has been denied twice.

PHYSICAL EXAM: I have examined him today and his wound
is well healed on his neck and generates good strength in both 
upper extremities.  The upper extremities are without Hoffman’s
reflexes.  He does have a slightly hyperactive reflex on the left
patella and about two beats of clonus on the left ankle and about
one beat of clonus on the right.  His gait is without spasticity.

ASSESSMENT/PLAN: Patient is a 52-year-old gentlemen now
about six months postop from cervical fusion at C3-4 and C4-5.
X-rays today of the C-spine show successful fusion from C3
down to C5.  Thee is really nothing else I can do from a neuro-
surgical perspective for this patient.  I do believe that he is 
disabled from his line of work.  It will be very difficult for him
to obtain meaningful employment doing any other type of work
other than the most sedentary types of activities.  At this point
I think he has reached maximum medical improvement.  If he 
needs a disability rating I would defer to a specialist in physical
medicine and rehabilitation to provide this impairment rating.
I will be glad to see Mr. Jarrett back as needed.  At this point
he can discontinue the use of his cervical bone growth 
stimulator. (CX #1, p. 51).

The record reflects the presence of a June 2,2010, narrative report from Dr. Campbell to 

the claimant’s attorney.  After reciting the history of the claimant’s cervical injury and treatment 

provided in connection with same, the June 2, 2010, report of Dr. Campbell concludes:

It is my opinion that the patient is completely disabled from his
line of work.  He will not be able to perform any type ow work
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duties that are commensurate with his education and work 
experience.    .     .  (CX #1, p. 54).

An impairment evaluation was performed relative to the claimant’s cervical spine by Dr.

Terence P. Braden, III, D.O., at Rehabilitation Medicine Associates.  The August 2, 2010, report

of Dr. Braden reflects, in pertinent part:

Past Surgical History: He has had surgery on his right shoulder
secondary to a bicep tear and a rotator cuff tear. 

*       *       *

Summary:
1. Mr. James Jarrett is a 53-year-old male who had two

level disk herniation who subsequent underwent 
anterior cervical diskectomy and fusion at two levels.  
He initially had symptoms of cervical myelopathy.  
These symptoms have resolved and are no longer 
present on examination.

2. His impairment, based upon the AMA Guide to 
Evaluation of Permanent Impairment, IV Edition, is an 
11% impairment to the whole person based on Table 75 
page 113 of the guides.  For a single level spinal fusion 
with or without decompression with residual signs or 
symptoms is a 10% impairment to the whole person for 
cervical spine.  There is 1% added to the 10% for 
multiple levels operated on with residual medically 
documented pain rigidity and with or without muscle
spasm fo a total of 11% to the whole person. (CX #1, p. 59).

Finally, the record reflect the presence of a August 4, 2010, response from Dr. Guinn to a May 20,

2010, inquiry from the claimant’s attorney regarding the claimant’s compensable left shoulder

injury.  The afore reflects that the claimant had reached maximum medical improvement and that

the same resulted in a 10% left upper extremity impairment or 5% to the whole person, based on

the AMA Guides, 4th Edition. (CX #1, p. 60).

After a thorough consideration of all of the evidence in this record, to include the testimony
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of the claimant, review of the medical records and other documentary evidence, application of the

appropriate statutory provision and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim

2. On September 1, 2009, the employment relationship existed during which time the 

claimant earned wages sufficient to entitle him to weekly compensation benefits of

$276.00/$200.00, for temporary total/permanent partial disability.

3. On September 1, 2009, the claimant sustained injuries to his cervical spine and left 

shoulder arising out of and in the course of his employment, which resulted in anatomical

impairments of 11% to the body as a whole for the cervical spine and 5% to the body as a whole

for the left shoulder. 

4. The claimant reached the end of his healing period on or about May 10, 2010, from

the injuries he sustained in the September 1, 2009, work-related accident.

5. The evidence preponderates that the respondent controverted the payment of 

indemnity benefits to correspond with the claimant’s 5% whole person impairment for the

compensable left shoulder injury.

6. When the claimant’s age, education, work experience, and other matters reasonably

expected to affect his future earning capacity are considered the evidence preponderates that the

claimant has sustained loss of earning capacity in the amount of 65% over and above his

anatomical impairment.   

7. The respondent has controverted the payment of indemnity benefits to correspond 

with the claimant’s 5% whole body impairment growing out the compensable left shoulder injury
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and the claimant’s entitlement to wage loss benefits growing out of the September 1, 2009,

compensable injuries.  

CONCLUSIONS

The compensability of the injuries to the claimant’s cervical spine and left shoulder 

growing out of the September 1, 2009, work-related accident is not disputed.  The claimant

contends that the respondent controverted the payment of indemnity benefit to correspond with the

5% whole person impairment to his left shoulder.  Further, the claimant contends that he has

sustained wage loss disability benefits over and above the anatomical impairments as a result of the

compensable injury.  

Respondent deny that it controverted the payment of the 5% whole body impairment

growing out of the compensable left shoulder injury, but rather contend that clarification was

sought regarding the rating and that after it was obtained benefits were paid.  Respondent deny

that the claimant is entitled to wage loss disability.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.

Controversion

As noted above, the compensability of the claimant’s September 1, 2009, work-related 

injuries are not disputed.  The claimant commenced his employment with respondent in October

2005.  At the time of the compensable September 1, 2009, accident, claimant worked as a field

supervisor.  

On September 1, 2009, the claimant sustained compensable injuries to his cervical spine



22

and left shoulder.  The claimant sought and obtained medical treatment in connection with

treatment of the afore injuries.   The claimant received treatment for his cervical spine injury under

the care of Dr. John A. Campbell, a Jonesboro neurosurgeon.  After surgery, Dr. Campbell

determined that the claimant was at maximum medial improvement for the cervical injury as of

May 10, 2010.  On August 2, 2010, the claimant underwent an impairment evaluation under by Dr.

Terence P. Braden, III, and was assessed with an impairment in the amount of 11% to the body as

a whole.  Respondent accepted and paid corresponding permanent partial disability for the 11%

impairment.

The evidence discloses that prior to the September 1, 2009, compensable left shoulder

injury, the claimant sustained a compensable injury in the employment of respondent to his right 

shoulder, for which he underwent surgery for a bicep tear and rotator cuff tear.  There are no

medical reports in the record regarding when the claimant last received medical treatment in

connection with the right shoulder injury and surgery, nor whether the claimant was assessed an

impairment as a result of the right shoulder injury and surgery.  The record simply discloses that

the claimant was performing his regular job duties on September 1, 2009, when he sustained

injuries to his cervical spine and left shoulder within the course and scope of his employment.

The respondent authorized and paid for the cost of the claimant treatment for the injury to

his left shoulder and cervical spine growing out of the September 1, 2009, accident.  The claimant

received treatment under the care of Dr. Spencer H. Guinn, a orthopedic surgeon, in connection

with the left shoulder injury.  Dr. Guinn also referred the claimant to Dr. Campbell, a Jonesboro

neurosurgeon, for treatment of the cervical spine injury.  

Dr. Guinn released the claimant to return to full duty, with no restrictions, on March 26,
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2010, with respect to the compensable left shoulder injury.  The claimant did not undergo surgery

in connection the left shoulder injury.  In a May 20, 2010, correspondence, Dr. Guinn was asked to

indicate whether the claimant had reached maximum medical improvement and if the injury

resulted in any impairment based on the AMA Guides, 4th Edition.  In his August 4, 2010, reply,

Dr. Guinn responded affirmative to both questions.  Further, the document reflects that the

claimant was entitled to “10% to the right upper extremity”. (CX #1, p. 55).  A review of the

document reflect that the responsive document was faxed to the Wren Law Firm on August 4,

2010.  The record reflects that a similar document was received from Dr. Guinn via fax on October

27, 2010, with corrections initialed by Dr. Guinn.  The corrected document reflect the hand written

entries “10% to the Left upper extremity or 5% to whole person”. (CX. #1, p. 60).

The January 20, 2011, Pre-hearing Order and Hearing Notice reflects that the pre-hearing

conference was conducted on the same date.  Further, the respondent submitted its Pre-hearing

Questionnaire on January 11, 2011, at which time it had not accepted the shoulder rating.  The

respondent subsequently, accepted and paid the 5% whole person rating in connection to the left

shoulder injury.  

The evidence preponderates that the respondent denied the claimant’s entitlement to the

payment of indemnity benefits to correspond with the 5% whole person impairment in conjunction

with the compensable left shoulder injury.  Respondent was aware as of October 2010, the Dr.

Guinn has assessed the claimant with the 5% whole person impairment for the left shoulder injury. 

There is no evidence in the record that the respondent sought or obtained an impairment rating of

the claimant’s left shoulder from a different physician or further clarification from Dr. Guinn

regarding the rating.  The claimant retained the services of an attorney to pursue his claim.  The
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Arkansas court has long recognized that making an employer liable for attorney’s fees serves

legitimate social purposes such as discouraging oppressive delay in recognition of liability,

deterring arbitrary or capricious denial of claims, and insuring the ability of necessitous claimants

to obtain adequate and competent legal representation. Cleek v. Great Southern Metals, 335 Ark.

342, 981 S.W.2d 529 (1998); Aluminum Company of America v. Henning, 260 Ark. 699, 543

S.W. 2d 480 (1976).  The claimant has sustained his burden of proof by a preponderance of the

evidence that the respondent controverted the payment of indemnity benefits to correspond with

the 5% whole person impairment.

Wage Loss Disability

The claimant commenced his employment with respondent in October 2005.  The claimant

completed the tenth grade, and presents a work history consisting of heavy manual labor.  During

the course of his employment with respondent the claimant was able to successfully perform

assigned job duties until the September 1, 2009, compensable injury.  The claimant has not

discharged employment duties for any employer since September 8, 2009. 

The claimant sustained an injury to his cervical spine and his left shoulder in the September

1, 2009, work-related accident.  As a result of the afore, the claimant has incurred an 11% whole

person impairment from the cervical injury and surgery, and a 5% whole person impairment for the

left shoulder injury.  The claimant has limitations in the range of motion in his cervical spine, pain

in the neck as well as weakness, tingling, and numbness in the finger of his left hand.  The claimant

is unable to lift significant weighs.  Dr. Campbell opined that the claimant is disabled from his line

of work, as a result of the residuals of the compensable injury, and offered that he is not able to

perform any type of work duties that are commensurate with his education and work experience. 
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The evidence in the preponderates that the claimant is not physically capable of performing any of

the types of jobs that he previously performed, before the September 1, 2009, compensable

injuries.  

The record does not reflect the presence of a functional capacity evaluation.  The evidence

discloses that the respondent did not make available for the claimant either job placement

assistance, vocational rehabilitation or retraining.  Given the claimant’s age, history of manual

labor employment, permanent restrictions and limitation, and other matters reasonably expected to

affect his future earning capacity, the evidence preponderates that the claimant has sustained a loss

of earning capacity or wage loss disability in the amount of 60% over and above his anatomical

impairment.  Only the claimant’s relative young age mitigates against a finding of permanent total

disability.  Respondent has controverted the claimant’s entitlement to wage loss disability benefits.

AWARD

The respondent is herein ordered and directed to pay to the claimant permanent partial 

disability benefits to correspond with his loss of earning capacity of 60% over and above the 11%

whole person impairment for the cervical spine injury and surgery and 5% whole person

impairment for the left shoulder injury, growing out of the September 1, 2009, compensable injury,

at the weekly compensation benefit rate of $200.00.  Said sums accrued shall be paid in lump

without discount.

Respondent is further ordered and directed to pay all reasonably necessary medical,

hospital, nursing, and other apparatus expenses in connection with the treatment of the claimant’s

September 1, 2009, compensable injury, to include medical related mileage, pursuant to Ark. Code

Ann. §11-9-508.
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Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809, until

paid.

IT IS SO ORDERED.

_____________________________________
  ANDREW L. BLOOD

Administrative Law Judge    

   


