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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On October 25, 2010, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to same.  The Pre-hearing Order

is herein designated a part of the record as Commission Exhibit #1.  The parties agreed to reserve

the issue of the compensability of the claimant’s umbilical hernia. (T. 41).

The testimony of Roberto Jaramillo, the claimant, coupled with medical reports and other

documentary evidence comprise the record in this claim.

DISCUSSION

Roberto Jaramillo, the claimant, with a date of birth of May 3, 1963, attended school for
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two and one-half (2 ½) years.  The claimant testified that he begin working for respondent on July

3, 2005, as a welder.  In terms of his employment history, the testimony of the claimant reflects

that he worked in Iowa for four (4) years.  The claimant has worked on farms in Arkansas where

he drove tractors, combine and other machinery.  The claimant has also worked at a gin. (T. 17).   

The claimant maintains that he usually worked seven (7) days, twelve (12) hours a day

while employed by respondent.  The claimant added that prior to the accident, which serves as the

basis for the present claim, he did not miss time from work.

Regarding his employment activities on September 7, 2008, which the claimant identified

as the day of his injury, the testimony of the claimant reflects:

Well, I worked - - I driving a forklift.  The supervisors
told me go over here, that Pete (phonetic) was turning the roof,
when roof - - big old piece of metal, maybe 32 pounds, 32 pounds,
a big old piece.  I went down here, the man brought it over to the
(unintelligible) used for welding, put it inside the welding machine.
The welding machine is in the pallet where they help the man, one
would - - one guy, the name Justin Hill, I don’t see the one driving
my forklift, could I - - could I - - I don’t see.  The ones there at 
work, I see the pipe in the floor and the man carried it on the forklift,
he’s rolling the pipe.  The pipe over here, I’m over here.  When the 
front wheels, you use it like this, hit the back of my feet and it 
knocked me on the concrete. (T.9).

At another juncture the claimant regarding the mechanics of the September 7, 2008, accident and 

his corresponding symptoms attributable to same:

Well, I don’t understand exactly, sir.  The accident happened
over there probably too much pressure or maybe it hit me over here.
I don’t know what happened. .    .

I don’t know if I got a hernia.  I feel warm all this place, feel
pain in my arm, my neck, over the body.  I feel like my body had a 
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slip.  (T.39).

The testimony of the claimant reflects that his left side hit the concrete surface in the fall.  The 

claimant added: 

I don’t know.  Really, I - - I feel when the forklift knocked
me out it was too fast. 

And my eyes probably asleep for a little bit.  When I open 
my eyes, I see 90 feet up lights and stuff. (T. 39).

The testimony of the claimant reflects that he remained on the concrete surface following the fall 

for five (5) to six (6) minutes, laying on his back:

And I stayed probably asleep a little bit.  I hear the people 
touch me - - me go out, I’m still like dizzy, like blind, I can’t see 
good.  They take me in the office. (T. 40). 

The claimant explained that when the forklift hit the pipe, the pipe struck him propelling him into

the air and resulting in him landing on his left shoulder and side.  Regarding his symptoms after he

struck the surface, claimant testified:

The four guys that working over there picked me up, said 
you okay?  Yeah, I think.  I feel like a hot wire going in my stomach, 
in pain.  I feel like all this - - my body had a slit.  They take me in 
the office.  The supervisor - - I asked him if he make a report, he go,
yeah, I’ve got a report.  And it’s okay, the safety man will come and 
take you to the doctor in a minute.  (T. 10).

The testimony of the claimant reflects that the safety man never did come.   The claimant testified

that he did not get to see a doctor on the day of the accident.

The claimant testified that when he went home at the conclusion of his shift he did not

engage in any physical activities.   The claimant asserts that he was in pain for which he took

some Tylenol.  The claimant explained that he was earning $22.00, per hour and that he did not
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want to lose his job.  As a consequence of the afore, the claimant testified that though in pain, he

continued working for two to three weeks following the accident.  

The testimony of the claimant reflects, regarding his condition the day following the

accident:

I don’t know if I got my arm broke, my leg broke.  I
don’t feel - - I feel pain in my back, my stomach, but I think it 
maybe go out. (T. 11).

The claimant testified regarding any missed work:

Yeah.  I missed three or four days I work.  I worked.  I 
stay in the office, the supervisor no give me chance to work. (T. 11).

The claimant explained that he was not allowed to go out on the floor to work, but rather was

kept in the office for three to four days.  The testimony of the claimant reflects that he did not

perform any employment activities, but rather drank coffee and took Tylenol.  The claimant

testified that after the four day period that he was in the office there was a layoff.  Regarding the

afore, the testimony of the claimant reflects:

Yeah, past four days, Monday morning, the supervisor come 
in - - everybody come in over here, I’ve got to talk to everybody, you,
you, you, give them wages, and got laid off. (T. 11-12).

The claimant testified that he did not receive any indemnity benefits during that period time.

The testimony of the claimant reflects that he returned to work for respondent following

the layoff.  The claimant testified regarding his work assignments and activities following the

layoff and his return to work:

Yeah.  I asked the supervisor I’ve still got a pain.  He said
no problem and I called, I talked to Don Henson.  You work before
in the shop, you go back in the shop, let me take care of you over 
there. 
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I tell the - - Senor Mike in the supervisor in the shop, what 
happened.  Okay.  Okay.  They know it there, he said, you’ve got to
come down.  I want to see you down in the office, I told him what 
happened.  He said, I know this but this is between me and you, 
don’t talk to nobody.  I want you to keep this quiet.  You drive the 
crane, no do heavy job, I take care of you.  

You get more sick, I take you to the doctor, he never taken
me. (T. 12).

The claimant testified that he was never taken to the doctor by his supervisor.   Nevertheless the

claimant continued working operating the crane.  Regarding the afore, the testimony of the

claimant reflects:

It was - - I was running the crane all the time for almost 
four months, four or five months.  I’m not really remember exactly
the time, the date. (T. 13).

The claimant testified that he was again laid-off and directed to the unemployment office.  

Claimant noted that he had never filed for unemployment benefits in his life.  As to his ability to 

physically work at the time of the layoff, the testimony of the claimant reflects:

Well, really, I got a pain, the man say in two months, I want
you back to work, okay.  The past three or four months, unemployment
office, I call the man back, and Senor Don Henson say in two more 
months, I want you here in the shop two more week, call me next week.
I called next week.  He said I want you here back Monday.  I go back
to work. (T. 13).

The claimant testified that he did return to work for respondent in the shop:

In the shop, I started to work.  The man put me to working
the scaffold.  I started cleaning the scaffold.  It give me more pain.
I missed eight week - - seven days.  The pain got more heavy.  I go
down and I tell Senor Mike, I’ve got a pain and I can’t work no 
more, I’m sorry, but I’ve got to go see a doctor.  I went to the 
doctor. (T. 13-14).

The claimant testified that he went to a doctor on his own in Memphis.  The claimant
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explained regarding the circumstances of the afore:

Yeah.  They didn’t want to take me.  I can’t do nothing 
I go to Memphis.  If we - - if you go see a doctor, come back, you
work in shop.  I go to Memphis, the next day, I come back, Senor
Mike tell me (inaudible) needs to talk to me.  I go in the office, the
man say, you go to your own doctor, I want you to go pick up your
wrenches, get in truck, go home, I don’t want to see you here no 
more. (T. 14).

The maintains that because he went to a doctor on his own, respondent terminated his

employment.  

The testimony of the claimant reflects that he went to Regional Medical Center in

Memphis on August 4, 2009.  (T. 15).  During the afore visit the claimant relayed a history of a

co-worker driving a forklift and an accident causing him to fall and hurt his left shoulder. The

claimant acknowledged that when he went to see the Memphis physician on September 3, 2009,

he provided the history as reflected in the medical records.  (T. 14 - 15).  Claimant elaborated:

Well, this - - all this pain, I - - yeah.  I don’t have nothing in
my body.  I work everyday and I have pain in my body, in my legs, 
in my arms, my eyes.  Everything that hurt. (T. 15).

The claimant asserts that while the x-rays of his left shoulder failed to disclose a fracture or

dislocation he continues to experience pain in the shoulder for which medical treatment is

required.  The claimant also desires to have the hernia repaired.  

The claimant denies having any physical problems prior to his fall at work.  He testified

that he has pain in his left shoulder, back, neck and stomach area, all of which he attributes to the

September 7, 2008, accidental fall at work.  The testimony of the claimant reflects that he has

been unable to work since telling his supervisor at respondent that he was unable to work. 

Claimant observed, with respect to his symptoms:
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I’m a strong person, but this pain is more strong than me. (T. 16).

During cross examination, the claimant confirmed that following his employment in 2005,

he was transferred on at least two (2) occasions - - November 2006 and October 6, 2008.  The

claimant also acknowledged that he was laid off on February 16, 2009, and re-hired on July 27,

2009.  Finally, the claimant confirmed that his employment was terminated by respondent on

August 4, 2009.  The claimant again elaborated on the termination of his employment:

Yeah.  Yeah.  Because the man telling me - - they get me
laid off.  I’m in the shop.  I worked - - I stayed in the shop - - 
let me tell you something.  See, this man take me, I need the doctor
the first day I got hurt, they said he was coming, the head man.  But,
today, my body isn’t perfect for work.

Nobody helped me.  Nobody wanted to do nothing for me.
They threw me out, laid me at the bottom of the table and nobody 
see me.  Past more time what happened they laid me off.  Now, I’m
sick, nobody help me.  (T. 19).

The claimant clarified his claim for temporary total disability to exclude those periods wherein he

was working following the September 7, 2008, claimed injury. (T. 20-22).  The claimant’s

testimony reflects that he received unemployment compensation benefits during the time he was

laid off.  Claimant denies receiving unemployment compensation benefits following the

termination of his employment by respondent on August 4, 2009.  Regarding the afore, the

testimony of the claimant reflects:

No.  But the lady at the unemployment office, said fine,
you sick, you go see a doctor, yes, well, you weren’t going to tell
me?  Well, I don’t know nothing really, I worked three years in 
- - I know the person has got to do stuff, I don’t know too many
stuff. (T. 23).

The claimant was unable to identify the precise date that he first went to the doctor
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following the September 7, 2008, accident.  The medical records in the evidence reflects the

earliest date that the claimant was seen by a physician as August 4, 2009.  The claimant’s

testimony reflects regarding his first medical treatment:

I talked to Senor Mike because Senor Mike, you’ve got to 
wait three more months so you can get your insurance, you got to 
pay it, cash to the doctor. (T. 23-24).

The claimant acknowledged on cross examination that he did not go to doctor for treatment of his

injury before his employment was terminated on August 4, 2009.  When questioned regarding

why he waited until after his employment was terminated to seek medical treatment, the claimant

testified:

I don’t wait till terminate.  I go and see the doctor when we
working, I go back for work.  I tried to keep my insurance back.  I
keep my insurance for years, never go see a doctor on account of 
sick. (T. 24).

The claimant acknowledged that during medical treatment a CT scan was performed on

his shoulder and that an umbilical hernia was diagnosed.  The claimant also acknowledged that he

was treated medically for other problems, to include diverticulitis.  Claimant explained regarding

the afore:

Well, the doctor, well, you got to pay, when the accident
happened it felt like hot water run in my stomach.  I don’t know 
- - was it blood (inaudible) inside my skin, it’s still got a pain. (T. 24).

With respect to other diagnostic measures undertaken during his medical visits, the claimant

testified:

The x-rays, they were looking for cancer in my stomach.
They say all this pain is cancer in my stomach.  They do a lot of 
checking my blood, checking my kidney and my liver.  Nothing.
Everything looked okay. (T. 25).
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Claimant maintains that the diagnosed umbilical hernia occurred at the same time of his September

7, 2008, fall at work.  Contrary to the history reflected in a March 25, 2010, medical report, the

claimant maintains with regard to the umbilical hernia:

Well, the day I got the accident is the day I got a pain in my
stomach.  Now, my stomach is sore here.  I’ve got a pain over here,
maybe four or five places. (T. 25).

The claimant denies that he had any polyps removed from his colon as a result of the findings

growing out of the colonoscopy.  The claimant has not undergone surgery on the diagnosed

umbilical hernia.   Regarding the delay in seeking medical treatment following the September 7,

2008, accident, the claimant testified:

I talk with my supervisor Stump (phonetic).  I told him
still sick.  Everybody tell me wait, wait, when you get your 
insurance, you can go see a doctor, you still working.  Really,
I wanted to keep my job.  I still want my job back.  I love to work.
I want to work another five years or something like that. (T. 26).

The claimant attributes his present complaints of pain in his left shoulder, neck and spine,

as well as his stomach and the diagnosed umbilical hernia to the September 7, 2008, accidental fall

while employed by respondent.  Claimant also complains of pain in his knees and legs which he

attributes to the September 7, 2008, accident.  The claimant testified that while he has been able

to see a doctor for his low back complaints he has not been successful in seeing a physician for his

neck complaint.  The claimant testified that he had seen a doctor in Jonesboro for his back and

knees, however he does not remember the doctor’s name or when he last saw him.  The testimony

of the claimant reflects that it has been over a year since he last saw a doctor, adding:

Yeah.  They told me to go back but I don’t got the money
for gasoline and all this.  Jonesboro is only one hour right now. (T. 29).
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The testimony of the claimant reflects that he has been physically unable to work since his

employment was terminated by respondent in August 2009.  Claimant noted that he could barely

put on his shoes.  The claimant testified that when he applied for unemployment compensation

benefits after August 4, 2009, he was denied because he relayed that he was unable to work.  

The claimant testified that when he returned to work for respondent following the

September 7, 2008, accident, he worked on light duty and was able to do the job.  The claimant

added, regarding his mind-set to work:

The reason I want to - - I have in my mind work 25, 30 
years.  I never think one accident like this happen. (T. 31).

The claimant explained that he has not applied for jobs anywhere else since the August 4, 2009,

termination of his employment by respondent because he is physically unable to work, and he is

looking for a doctor to help him.  The testimony of the claimant reflects that he does not have

medical insurance.  Questioned regarding whether he had insurance in place at the time of the

September 7, 2008, accident, the claimant’s testimony reflects:

I haven’t - - the person told me, get me laid off I can’t
use no more.

This is something I don’t understand, I paid the insurance 
for years.  When the accident happened, I got a job, the insurance 
use - - man, I can’t use outside.  This for use inside and it messed 
up me bad. (T. 31).

During re-direct examination, the claimant testified that the Dr. Lanfield Elliott in

Jonesboro diagnosed his complaint as chronic neck and back pain.   The claimant continued

regarding Dr. Elliott:

Only good doctor.  He gave me medication and all this 
time. He give me muscle relaxer - - it turned my knee alive.  I 
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could breathe good.  I could walk.  Right now, I can walk, but 
I’m in pain. I feel like I got a big old knife in my back or some-
thing.  I don’t know what to say.  There’s pain. (T. 32).

The claimant testified that he was unable to see Dr. Joseph Yoa, a Blytheville orthopedic surgeon,

because he was unable to obtain a referral.  Further, the claimant maintains that from the date of

this injury, September 7, 2008, he has requested medical treatment from respondent without

success.  

The claimant’s testimony reflects that he did seek treatment on his own, though none

furnished by respondent.  Specifically, the claimant testified:

I go see Dr. Ronnie Smith.  I explained what happened to 
me, he said okay, go home and come the next month, I bring all
the papers to say that this paper give me permission to get all the 
x-rays.  Then, one month later, come in the date he give me an 
appointment, he got the paper, he wasn’t much in (inaudible) 
complaint, have pain in the chest, I check this, it’s okay, go home,
you go home.  What happened on the x-rays, you got to sign that
paper, all this.  They don’t want to help.  No one will do nothing
for me.  Just as today, I’m the same. (T. 33).

The claimant maintains that he reported the September 7, 2008, injury to his supervisor, 

Stomp, as well as his need for medical treatment.  The denied experiencing complaints or

problems with his neck, back, shoulder or stomach before the September 7, 2008, accident.  The

clamant testified that approximately six (6) months before the September 7, 2008, accident he had

been diagnosed with high blood pressure by Dr. Ronnie Smith.  

In terms of reporting the September 7, 2008, accident to supervisory personnel of

respondent, the claimant’s testimony reflects:

Senor Stomp told me go, no problem, after I report the 
accident, Don Henson a guy over there in the office, everything 
down for my case, Don Henson, I don’t know whether Don Henson
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put it in a report copy in the report.  I asked for a copy of the report.
He don’t want to give me nothing. (T. 37).

The chronology of the medical in the record reflects that the claimant was seen on August

4, 2009, at 6:39 p.m., at the emergency department of the Med (Regional Medical Center at

Memphis).  The triage intake form regarding the afore reflects “I want to check my accident”. 

The form also recites a work injury to the left shoulder. (CX #2, p.13).  The Emergency

Department Triage Form reflects the August 4, 2009, triage assessment of the claimant was had at

7:07 p.m. [1907].  The triage assessment reflects that the onset of the claimant’s symptoms was

six (6) months.  The description on the form reflects:

I was at work and a guy driving a fork lift got the back of my
feet and it flipped me on my back and hurt my left shoulder I 
never saw a doctor.  I still have trouble with my shoulder. 
(CX #2, p.14).

The medical further reflects that during the claimant August 4, 2009, visit to the Med, a

neurological assessment was conducted.  The report notes that there was a loss of consciousness

at the time of the claimant’s accident. (CX #2, p. 26).   The trauma initial assessment document

reflects the entry “pt states he has a hernia”. (CX #2, p. 28).

The claimant was discharged from the Med at 2:35 a.m. on August 5, 2009.  The

discharge summary reflects that the claimant was given instructions and stressed to follow up for

his hypertension and hernia.  The discharge summary reflects “no acute injury”; an appointment at

MEDPLEX Ambulatory Care Center to see a doctor in 14 days for surgery.  The Discharge

Summary further reflects light duty, no lifting.  The afore document further reflects:

Follow up with MEDPLEX surgery for elective hernia repair
in 2-4 weeks.  Also follow up with MEDPLEX for blood
pressure management.  (CX #2, p. 34).
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The medical reflects that during the claimant August 4, 2009, visit to the Med a

CT/Combo CT was obtained of the claimant’s chest, abdomen and pelvis.  The August 5, 2009,

report of the afore reflects:

IMPRESSION:
1. No acute findings.
2. Cardiomegaly with left ventricular hypertrophy.
3. Cholelithiasis without evidence of cholecystitis.
4. Diverticulosis without evidence of diverticulitis.
5. Umbilical hernia containing fat only. (CX #2, p. 38).

The medical in the record reflects that the claimant was next seen by medical providers on

September 3, 2009.  A Surgery encounter form of the Med reflects of the claimant:

46 y/o HM s/p fall on concrete - industrial w/ small umbilical hernia,
reducible, sometimes painful, always reducible.   .    .     . sharp, 
stabbing, intermittent

Plan & Discharge Medications   Ct abdomen shows only fat within
hernia sac; Rec wt loss of >20 lbs then RTC to determine need for
surgical repair (per Dr. Stickley).  Pt to seek medical – if hernia 
becomes irreducible, painful, or if pt becomes symptomatic. (CX #2, p.7).

The medical reflects that the claimant was next seen at the Med on November 12, 2009.  The

report generated as a result of the afore visit recites that the claimant had pain in his left arm, neck

and abdomen, which was described as acute and burning. (CX #2, p.1 - 2).  During the afore 

visit, the claimant was directed to follow-up with urology in one month. (CX #1, p. 9). 

The medical reflects that the claimant was next seen for medical treatment on January 19,

2010.  The January 19, 2010, medical report regarding the claimant’s visit reflects the following

with respect to his chief complaint:

45 yo male c/o multiple problems but has not completed w/u from
previous clinic.  Pt. still with size difference between testicles &
abnormal mass right testicle.  C/o pain in left shoulder and right
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chest from work accident __ 1 year ago.  Pt. previously seen in 
our clinic for asymptomatic umbilical hernia.  He needs to go to 
ER for HTN today and have these other problems addressed before
scheduling umbilical hernia repair.  He has no blurry vision, HA,
or vision changes, and no lightheadedness or dizziness.

DIAGNOSES & PROCEDURES
1) Emergent HTN – refer to ER (Medplex Medicine clinic will 
not accept him.
2) Testicular mass – will re-schedule for ___ & Urology Clinic
3) Shoulder Pain – X-rays 3views & Orthopedic clinic
4) R chest pain – cx R
5) Umbilical hernia – Repair p weight loss and above problems
addressed or it become symptomatic.  (CX #3, p. 39).

On March 5, 2010, the claimant was again seen at the Med and relayed multiple

complaints, to include abdominal pain, left shoulder pain, and testicular pain.  The diagnosis

reflected in the afore report is that of muscle strain/spasm, for which the claimant was prescribed

Flexeril. (CX #3, p. 32).   The claimant was seen at the Med on March 25, 2010.  The medical

records associated with the afore visit centered on the claimant’s abdominal complaints and the

diagnosed umbilical hernia. (CX #3, p. 25-29).  The medical reflects that the claimant underwent a

colonoscopy on April 20, 2010. (CX #3, p. 6-23).   The claimant was seen in follow-up to the

afore procedure on April 27, 2010. (CX #3, p. 1-5).

The most recent medical reports evidencing medical treatment received by the claimant are

the June 4, 2010, records of Dr. Elliot Landfield. of St. Bernards Medical Center.  The afore was

the product of an emergency room visit:

Robert Jaramillo was seen in the Emergency Department on 
06/04/10 at 1800 and may return to work/school in 1day.

If you are unable to return to work/school in 1Day, please follow
up with your family physician as the ER physician cannot authorize
additional days.  (CX #1, p. 4).
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The Patient Visit Information growing out of the June 4, 2010, visit of the claimant reflects a

diagnosis of chronic neck and back pain for which he was provided Methylprednisolon

[MedrolDose Pack], Methocarbanol [Robaxin], and Tranadol [Ultram].  Further, the claimant was

provided a list of clinics/specialists for follow-up care. (CX #1, p. 1).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the claimant, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this 

claim.

2. The employment relationship existed on September 7, 2008, during which time 

the claimant earned an average weekly wage sufficient to entitle him to workers’ compensation

indemnity benefits at the maximum applicable rate of $522.00/$392.00, for temporary

total/permanent disability.

3. On September 7, 2008, the claimant sustained injuries arising out of and in the 

course of his employment which rendered him temporarily totally disabled for the period

commencing August 4, 2009, and continuing through the end of his healing period, a date to be

determined. 

4. The respondent shall pay all reasonably necessary hospital and medical expenses 

arising out of the compensable injuries sustained by the claimant on September 7, 2008.

5. The respondent has controverted the payment of all benefits in this claim in its 

entirety.
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CONCLUSIONS

The claimant asserts that while within the course and scope of his employment he 

suffered an accidental fall which resulted in injuries to his neck and back on September 7, 2008. 

The claimant seeks corresponding temporary total disability benefits during the periods of time

that he was totally incapacitated from engaging in gainful employment as a result of the afore, as

well as medical benefits along with controverted attorney fees.  Respondent denies that the

claimant sustained a injury supported by objective medical finding or that the claimant reported an

injury or  provided notice of same to the employer.  The parties agreed to reserve the issue of the

compensability of an umbilical hernia.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.

Compensability

The evidence preponderates that on September 7, 2008, while within the course and 

scope of his employment the claimant suffered a fall when he was struck by a piece of pipe which

had been hit by a forklift.  In the fall the claimant landed on the concrete surface and experienced

a momentary loss of consciousness.  The claimant landed on his left side and back in the fall.  In

addition to being witnessed by co-workers, the accident was reported to appropriate supervisory

personnel of respondent.  The claimant was directed to go to the office and await the arrival of

the safety man.  The claimant was never furnished medical treatment by respondent in connection

with his complaints growing out of the September 7, 2008, accident.  

The claimant was assigned to “light” duties in the office for several days following the
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September 7, 2008, accident, where he took over-the-counter pain medication and did not engage

in strenuous employment activities.  The claimant was later assigned to perform duties in the shop

of respondent.  The claimant was transferred on October 6, 2008.  The claimant continued to

work until he was laid off on February 16, 2009.  On July 27, 2009, the claimant was re-hired by

respondent, and continued working until his employment was terminated on August 4, 2009.  The

claimant attributes the termination of his employment to the fact that he sought and obtained

medical treatment for his complaints growing out of the September 7, 2008, accident.  The

claimant maintains that he was unable to continued performing his job duties because of his injury.

The claimant asserts specific incident injuries to his left shoulder, neck and low back

growing out of the September 7, 2008, accident.  As noted above, the parties have reserved the

issue of the compensability of the diagnosed umbilical hernia.  In order for the claimant to

establish a compensable injury as a result of a specific incident, the following requirements of Ark.

Code Ann. §11-9-102 (4)(A) (i) (Repl. 2002), must be established: 1) proof by a preponderance

of the evidence of an injury arising out of and in the course of employment; 2) proof by a

preponderance of the evidence that the injury caused internal or external physical harm to the

body which required medical services or resulted in disability or death; 3) medical evidence

supported by objective findings, as defined in Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and 4) proof by a preponderance of the evidence that the injury was caused by a specific

incident and is identifiable by time and place of occurrence.  Mikel v. Engineered Specialty

Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

  The occurrence of the September 7, 2008, accident and the mechanism of the claimant’s

injury was witnessed by co-workers and reported to supervisory personnel.  The claimant
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provided credible testimony regarding the afore.  The claimant set forth in detail his contact with

supervisory personnel regarding his injury following the occurrence.  The claimant did not want to

lose his job, and, as a consequence of same, continued to work following the accident although

experiencing symptoms of pain in his left shoulder, neck, and low back attributable to the

September 7, 2008, accident.  Respondent does not offer any testimony from supervisory

personnel controverting that of the claimant.  Barnes v. Greenhead Farming Company, Inc., 101

Ark. App. 129, 270 S.W. 3d 873 (2007).

The evidence reflects that the claimant continued to work following the September 7,

2008, accident until he was laid off on February 16, 2009.  The claimant was off work for the

period February 16, 2009 until July 27, 2009, when he was re-hired by respondent.  There is no

evidence in the record reflecting that the claimant received any unemployment compensation

benefits during the February 16, 2009 - July 27, 2009, period he was laid off.  The claimant was

“rehired” on July 27, 2009, and continued in the employment of respondent until August 4, 2009. 

The claimant testified that he was unable to work due to continuing residuals from the September

7, 2008, accident.  The claimant attributes the termination of his employment to the fact that he

sought medical treatment on his own for injuries suffered in the September 7, 2008, accident. 

Again, from the respondent’s perspective the record is devoid of the basis for the termination of

the claimant’s employment on August 4, 2009.

The claimant did seek medical treatment on August 4, 2009.  At the time of his presenting

to the Med, the claimant recited a history of a work-related accident involving being struck by a

pipe, which was hit by a forklift, and falling to the concrete floor.  While there is a discrepancy

with respect to time of the accident, it is noted that the claimant is Hispanic male with limited use
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of the English language as well as limited education.  The testimony and medical documentation is

sufficiently credible to establish by a preponderance of the evidence an injury arising out of and in

the course of employment.  

There is no evidence in the record to reflect that the claimant sought or required medical

treatment in connection with his neck, low back or left shoulder prior to the September 7, 2008,

work-related accident in the employment of respondent.  The claimant performed heavy strenuous

work duties as a pipefitter/welder in the employment of respondent.  The claimant has remained

symptomatic since the accident.  The claimant reported complaints of pain in his left shoulder,

neck, and low back, all of which he attributes to the September 7, 2008, accident.  While the

medical reflects that the claimant reported a consistent history of left shoulder pain, neck pain and

low back pain growing out of the September 7, 2008, accident the March 5, 2010, records of the

claimant’s visit to the Med specifically reflects the presence of muscle spasm and a prescription of

Flexeril.   The afore supports a finding of medical evidence supported by objective findings, in

establishing the injury. Ark. Code Ann. §11-9-102 (4)(D);  Fred’s, Inc. v. Jefferson, 361 Ark.

258, 206 S.W.3d 238 (2005).  The evidence preponderates that the claimant’s left shoulder, neck

and low back injury was caused by a specific incident of being knocked to the concrete floor by

the pipe on September 7, 2008.  The claimant has sustained his burden of proof by a

preponderance of the evidence that he sustained compensable injuries pursuant to the provision of

Ark. Code Ann. §11-9-102 (4) (A) (i).  Respondent has controverted this claim in its entirety. 

Medical Treatment

The employer is mandated to promptly provide for an injured employee such medical 

treatment as may be reasonably necessary in connection with the injury received by the employee. 
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Ark. Code Ann. §11-9-508 (a) (Repl. 2002).  What constitutes reasonably necessary medical

treatment is a question of fact for the Commission. Dalton v. Allen Engineering Co., 66 Ark.

App. 201, 989 S.W.2d 543 (1999).  The injured employee must prove that medical services are

reasonably necessary by a preponderance of the evidence.  The afore services may include that

necessary to accurately diagnose the nature and extent of the compensable injury; to reduce or

alleviate symptoms resulting from the compensable injury; to maintain the level of healing

achieved; or to prevent further deterioration of the damage produced by the compensable injury. 

Ark. Code Ann. §11-9-705 (a)(3) (Repl. 2002); Jordan v. Tyson Foods, Inc., 51 Ark. App. 100,

911 S.W.2d 593 (1995); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845

(1983).

In the instant claim, the claimant did obtain medical treatment in connection with his

September 7, 2008, accidental injuries until August 4, 2009, eleven months later.  The credible

evidence preponderates that the claimant requested medical treatment on the date of the

occurrence, however respondent failed to provide same.  There is no showing the record of the

claimant having suffered an accident, work-related or otherwise, resulting in complaints of pain in

his left shoulder, neck, or low back, subsequent to the September 7, 2008, injury in the

employment of respondent.  The evidence preponderates that the claimant continues to require

medical treatment in connection with the injuries growing out of the September 7, 2008, work

related accident, and that the same is reasonably necessary in connection with the treatment of the

compensable injury.  Respondent has controverted this claim in its entirety, to include reasonably

necessary medical treatment.

Temporary Total Disability



21

Temporary total disability for unscheduled injuries is that period within the healing period

in which the claimant suffers a total incapacity to earn wages. Ark. State Highway &

Transportation Department v. Breshears 272 Ark. 244, 613 S.W.2d 392 (1981).  The claimant’s

healing period has not ended when treatment is being administered for the healing and alleviation

of the condition.  J.A. Riggs Tractor Co.  V. Etzkorn, 30 Ark. App. 200, 785 S.W.2d 51 (1990).

In the instant claim the claimant continued to work subsequent to the September 7, 2008,

compensable injury.  The credible evidence in the record reflects that after being assigned light

duty in the office for several days, the claimant was assigned duties in the shop.  The claimant was

laid off from February 16, 2009 until July 27, 2009.  The testimony of the claimant reflects that

the afore lay-off was a general lay-off involving other employees as well as the claimant.  The

claimant was rehired by respondent on July 27, 2009, and continued working until his

employment was terminated on August 4, 2009.  The credible testimony of the claimant reflects

that the time of the August 4, 2009, termination of his employment he was not physically capable

of discharging his employment duties due to residuals of the September 7, 2008, compensable

injury.  The claimant attributes the termination of his employment to the facts that he sought and

obtained medical treatment for his compensable injury on his own when respondent refused to

provide same.  The claimant asserts that his employment was terminated on the day following his

receipt of medical treatment on August 4, 2009.  While the record offered by respondent reflects

that the claimant’s employment was terminated on August 4, 2009, because of the claimant’s

“failure to work scheduled hours”, it stands to reason that if the claimant was receiving medical

treatment on August 4, 2009, at the Med [Regional Medical Center at Memphis], he was not

working his “scheduled hours”.



22

The credible evidence in the record reflects that the claimant’s employment was

terminated by respondent when he reported back for work on August 5, 2009, after having

obtained medical treatment on August 4, 2009,  in connection with the treatment of his September

7, 2008, compensable injuries.  The claimant has remained temporarily totally incapacitated from

engaging in gainful employment, and within his healing period as a result of the injuries sustained

to his left shoulder, neck, and low back growing out of the September 7, 2008, compensable

accident.  Respondent has controverted the compensability of this claim in its entirety.

AWARD

Respondent is herein ordered and directed to pay to the claimant temporary total disability

benefits at the weekly compensation benefit rate of $522.00, for the period commencing August

4, 2009, and continuing through the end of his healing period, a date to be determined, as a result

of the injuries sustained in September 7, 2008, compensable accident.  Said sums accrued shall be

paid in lump without discount.

Respondent is further ordered and directed to pay all reasonably necessary medical, 

nursing, hospital,  and  other apparatus expenses  in connection with the treatment of the

claimant’s compensable injures to his neck,  left shoulder,  and low back growing out of the

September 7, 

2008, compensable accident.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

Matters not addressed herein, to include the compensability of the claimant’s diagnosed
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umbilical hernia, are expressly reserved.

IT IS SO ORDERED.

 _______________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE   

  
   
    

       

  
 
  


