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STATEMENT OF THE CASE

On November 18, 2010, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on September 8, 2010, and a pre-hearing order was filed

on September 10, 2010.   A copy of the pre-hearing order has been

marked Commission's Exhibit No. 1 and made a part of the record

without objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all pertinent dates, the relationship of employee-

employer-carrier existed between the parties.
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3. The claimant is entitled to a weekly compensation rate of

$326 for temporary total disability and $245 for permanent partial

disability.

By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability of the claimant’s right foot and ankle

injuries.

2. Related medical.

3. Temporary total disability.

4. Attorney’s fees.

Claimant’s contentions are:

“The claimant suffered an accidental injury to
the right lower extremity in the scope of his
employment on February 18, 2010.  In the
alternative, he suffered an aggravation of a
pre-existing injury at the same time, date and
location.”

Respondents’ contentions are:

“Respondents contend that there is
insufficient evidence of a work-related
injury.”

The claimant in this matter is a thirty-nine-year-old male who

was employed by the respondent as a “six yard truck driver.”  His

primary duties included driving a truck and performing maintenance

on roads and right of ways.  The claimant has asked the Commission

to consider the compensability of a right foot and right ankle

injury he alleges to have occurred on February 18, 2010.

The claimant alleges that on February 18, 2010, he reported to

work at 7:00 or 7:30 and then arrived at the work site around 8:00

or 8:30.  The claimant testified that he and other employees were
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trimming brush and cutting down trees to be placed in a wood

chipper.  The claimant gave the following testimony regarding the

alleged specific incident that he claims caused his injuries.

“Q. Can you describe to the Court what
happened?

A. We were carrying a tree that was, I can
approximate length was at least 12 to 15 feet.
We had cut it down.  It was a off a tree.  It
was a limb.  And I was dragging one side and
Mr. James was dragging the other side.  And we
go to put it into the wood chipper and I
stepped into a rut, it was an extremely heavy
tree.  And we had a third person on the back
end.  And when I stepped in the rut I felt a
pressure and a release.  And when I looked
down I could see the – I could see my foot –
my foot was turned.  

Q. Which foot?

A. My right foot was turned and I could see
the bottom of my 
foot.

Q. You say you felt a pressure and a
release, what else?  Describe the pain.

A. Extreme pain.  I got sick to my stomach
instantly.  I from that point I hopped on my
left leg to the, what we call our crew cabs,
our carry alls and I got into the front seat
and, but I was in extreme pain and I was
lightheaded, dizzy, just a real – you knew
you’d done something.”

The claimant further testified that he vomited on the back end

of the truck.  The claimant alleges that these events occurred

sometime around 10:00 in the morning and that he had participated

in the work until this incident occurred.

The claimant stated that Mr. Lewis James was carrying the tree

with him and was directly to his right “almost side by side.”  He

also testified that a Mr. Gary Seaton was immediately behind him.
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The claimant estimated that there were approximately eight or more

people at the work site that day.

The claimant testified as follows regarding the events that

occurred after he reached the cab of the truck at the work site:

“Q. Alright, you’re sitting in the truck.
Who was your supervisor out there that day?

A. Immediate supervisor out there that day
was the crew leader on the job and that was
Lewis James.

Q. Alright, and did you report this injury
to him?

A. First thing I did was call Shannen Ray
cause it was an obvious injury.  I’m hopping,
I’m almost 300 pounds and I’m jumping up and
down to back of the truck.

Q. Okay.

A. And at that time I was having to cut my
boot strings off because it was swelling
already.

Q. Okay.

A. And I called Shannen Ray probably
between, the approximately time would probably
be between 10:00 and 10:30 at 
the most I could give it.

Q. Shannen Ray is whom?

A. She is the maintenance supervisor over
the whole department.

Q. Is she back at?

A. She was back in her office I believe.

Q. And did you talk to her?

A. Yes, sir.  I talked to her and she
informed me that I needed to let Lewis James
know that I needed to get to the clinic.

Q. Okay, so you told her what happened.
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A. Yes, sir.

Q. She instructed you to tell the crew chief
to get you to the clinic?

A. Yes, sir.

Q. What happened next?  This was about 10:30
in the morning?

A. Yes.  From that point on I sat there till
approximately lunch time, which is 12:00 noon.

Q. Did you tell Lewis?

A. Yes, sir.  I had to approach Lewis and I
told him.  He said that he would take me in
when he went to lunch.

Q. Okay, so you stayed there till when?

A. I stayed in the truck right there sitting
till 12:00 noon.

Q. Okay, and then where’d you go?

A. I was drove in with the regular lunch
crew to Ms. Ray’s office.

Q. Okay, what happened then?

A. Then I was – I asked about an accident
report and I never was allowed to fill out an
accident report.

Q. What’d she tell you?

A. She told me I needed to get to the
doctor.

Q. Okay.

A. And so I went to the doctor.

Q. Who took you?

A. I had to drive myself.

Q. Alright, so you came back at lunch and
went into Ms. Ray’s office and asked for a
report and she said, get to the doctor and you
went on your own?
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A. Yes, sir.

Q. Were you able to walk normally?

A. No, no, sir.  I have a standard
transmission and it probably took me 25
minutes to get from Shannen Ray’s office just
down to River Valley Clinic.

Q. So you left at noon that day to go to the
doctor?

A. Yes, sir.

Q. Have you been back to work since?

A. No, sir.”

Upon review of the medical records, I note that no medical

record was submitted by the claimant or the respondents regarding

medical treatment given to the claimant on February 18, 2010.  It

was his testimony that he left Ms. Shannen Ray’s office and went

down to River Valley Clinic.  The first medical record submitted

after the alleged February 18, 2010, injury is an MRI report from

Radiologists PA in Fort Smith, Arkansas.  That MRI of the right

ankle was performed on February 19, 2010, and has a section titled

“Diagnosis Desc,” which I believe to mean diagnosis description it

states, “Pain and swelling post twisting injury 12/09.”  The

following impressions were also reported:

“1. There is marrow edema from bone bruising
distal fibula and calcaneus.

2. There is a longitudinal split or tear
suggested in the paroneus longus tendon.
There is also peroneus brevis
indistinctness and probable focus of
tearing of the peroneus brevis just below
the ankle and perhaps also at the distal
tendon insertion site near the fifth
metatarsal.

3. Tenosynovitis also about the tendon
sheaths of the peroneus longus and
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brevis.”

The next medical report submitted is another MRI report from

Radiologists P. A.; however, this report regards the claimant’s

right foot and was performed on February 22, 2010.  It also has a

section titled “Diagnosis Desc” which states “pain and swelling

post twisting injury 12/09.  The report gave the following

impressions:

“Some lateral soft tissue swelling.  Minimal
joint fluid.  Difficult to identify intact
proximal fifth metatarsal insertion of
peroneus brevis and there could potentially be
a tear here.  See the ankle dictation.”

It seems that both of these MRI reports performed on separate

dates report that the pain and swelling were post a twisting injury

in December 2009.  Again, there have been no medical reports from

February 18, 2010, regarding this alleged injury submitted into

evidence that might help to clarify the December 2009 injury dates

that both MRI reports show.

However, on February 25, 2010, we find a medical report from

the River valley Musculoskeletal Center that was electronically

signed by Dr. Marvin Mumme.  The history of present illness portion

of the report states as follows:

“Clifton James is 39-year-old male who comes
in for evaluation of a recent injury to his
right ankle, twisting the ankle.  This injury
was about a week ago.  3 to 4 weeks prior, it
was noted that he was twisting his ankle much
more commonly.  1 week prior, he had a lot of
swelling.  This went down, and then a
tremendous amount of swelling after the ankle
popped when turned it.  He had previously had
surgery on this ankle.  Both were on job
injuries, the latest one for the Arkansas
Highway Department, the prior one when he was
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in Missouri and working for the teamsters.
Dr. Marsh operated on his ankle 2 ½ years ago.
We did get the operative note.  He repaired “a
peroneus longus tendon” for tendinopathy using
a Pegasus graft.  He also had several bony
ossicles removed.  The patient has had an MRI
scan after this injury suggesting a split or
tear on the peroneus longus tendon in a
longitudinal direction and peroneus brevis
just below the ankle and perhaps at the
insertion near the 5th metatarsal base.
Tenosynovitis was noted of the tendon sheath
of the peroneus longus and brevis.  This was
interpreted by Dr. Richard Brown.”

The plan section of that report states:

“I think we are going to let the swelling go
down for a week and see if we cannot better
evaluate the patient.  Probably will need to
explore the peroneus longus and brevis tendons
and possibly repair the tendon sheath.  It is
interesting about the finding of the split
tear in the peroneus longus.  I guess this
could be related to previous debridement of
areas of tendinopathy noted by Dr. March, who
is a doctor of podiatric medicine in
Missouri.”

On March 4, 2010, the claimant is again seen by Dr. Mumme.

The following is a portion of the medical report from that visit:

“SUBJECTIVE: Followup right ankle peroneal
injury with history of previous repair in
Branson of a peroneal tendon where there was
some tendinopathy.  His MRI scan shows some
edema of the distal fibula and calcaneus split
of what they think is the peroneus longus
tendon.  He also has tenderness over the base
of the fifth metatarsal.  He has very poor
eversion of his foot.  I do not know if it is
tendon rupture or related to pain.  He wants
to go ahead and proceed with surgery.  We are
letting the swelling go down and to have a
better evaluation.

PHYSICAL EXAM: I do not think there is any at
least gross ankle instability on the exam that
I can do today.  His foot passively is in
inverted position.  He has weak eversion.  He
does have intact dorsiflexion.  He has intact
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toe flexion, intact coextension.  The lateral
two toes move less than the medial two toes
and his great toe has satisfactory flexion
extension.”

On March 10, 2010, the claimant underwent a surgical procedure

performed by Dr. Mumme.  The following is a portion of that medical

report:

“PREOPERATIVE DIAGNOSIS: Ruptured peroneal
tendon sheath with questionable rupture of
peroneus brevis, right ankle.

POSTOPERATIVE DIAGNOSIS: ruptured peroncal
tendon sheath with disruption of graft,
peroneus longus with intact tendon tissue,
severe synovitis and scarring.

OPERATIVE PROCEDURE: Debridement and excision
of the scar and synovial tissue with removal
of graft from peroneus longus tendon and
repair of peroneal tendon sheath, right
ankle.”

It is the claimant’s burden to prove that he suffered a

compensable injury on February 18, 2010, as he has alleged in this

matter.  To do so, he must prove objective medical findings of

injury to his right foot and ankle.  Given the above mentioned MRI

reports and medical reports it is clear that the claimant is able

to prove the existence of objective medical evidences to support

injuries to his right foot and ankle.  However, it is also the

claimant’s burden to show a causal connection between the objective

medical findings and the specific incident through which he alleges

his injuries occurred.

The claimant called on Mr. Willie Love to testify in this

matter.  Mr. Love is also an employee of the Arkansas Highway

Department and was at the same work site as the claimant on
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February 18, 2010.  Mr. Love gave the following testimony regarding

the last day the claimant worked for the respondent on February 18,

2010, on direct examination as follows:

“Q. Do you remember the last day he worked –
he worked?  Do you remember anything unusual
happening that day?

A. We were trimming trees, cutting down
trees on Rogers Avenue.

Q. Huh uh.

A. And I remember – I remember him limping
to the truck and he getting in or he got in
the truck.  And I walked over and asked him
was he alright.  And you know, he had a weird
look on his face and I said, is your foot
alright.  And he said, no, no, no.  And I said
man, you got to go to a doctor.  And then
after that the next day he wasn’t at work so.

Q. And hadn’t been back?

A. I hadn’t seen him.”

Mr. Love also gave the following testimony regarding the

claimant’s condition prior to February 18, 2010, on direct

examination as follows:

“Q. Alright, before that day – before that
last day that he worked and you saw him in
pain and checked on him in the truck, had he
worked everyday?

A. Yeah, he was there everyday.

Q. Okay, had you ever noticed him to have
had any problems with his foot prior to that
day?

A. No.”

However; this testimony was contradicted by the cross examination

testimony of Mr. Love and a written statement by Mr. Love
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introduced during his cross examination.  This cross examination

testimony is as follows:

“Q. Do you remember making out, writing out a
written statement regarding Mr. James sometime
after February the 18th of this year?

A. All I know is we came in and told
everybody that was out there had to write a
statement about what happened that day.  

Q. And did you do that?

A. Yes.

Q. Is this your statement or a copy of it?
You’ve got one too.

A. I’ve got mine.  I knew I was going to
have to bring it sometime.  Okay.

Q. Is that yours, sir?

A. Yeah.

Q. Would you read that for the Judge please?

A. For about a month a I saw Cliff James
limp around the yard and I ask him what was
wrong with his foot.  So he told me to look at
it and I did and it look like his toes were
turning colors and his ankle was very large.
So I told him to go see a doctor because
something did not look right.  So he told me
he would when he get time.  But by the time of
going to the doctor he hurt it again some how.
So he had to go to the doctor.  But at that
point and time I don’t know where he was hurt
– where he hurt his ankle, but I know he was
in pain.

Q. Now all the times that you were talking
about there in that document that’s been
marked as Defendant’s Exhibit or Respondent’s
Exhibit 6, all of those events took place
prior to February the 18th of 2010, is that
correct?  When he showed you out on the lot
his foot and how badly bruised it was?

A. Right.
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Q. And swollen it was.  That all happened
prior to February the 18th, is that correct?

A. Yes, cause I don’t know where he hurt it
at.

Q. Okay, but he never was back at work after
February the 18th for him to be out on the lot
to show you, was he?

A. No.”

The respondents called Mr. Lewis Wayne James who is a crew

leader for the Arkansas Highway Department.  He was working with

the claimant when the claimant alleges this incident to have

occurred.  During his testimony at the hearing, Mr. James gave

testimony regarding his deposition and the events on February 18,

2010, as they related to the claimant as follows:

“Q. Okay, start at #2, start at Line #2.

A. And what it was I had a bunch of young,
something brass, in this area and they wanted
it removed.  And the City of Fort Smith is
going to take it over and make more or less
beautify it.  So we went out there to remove
the scrubs and the small timbers.  Question,
you’re talking about inside the figure eight
exchange.  Yes, sir.  Okay.  We call it the
infield.  Okay.  Answer, and we has – was
working on that when we had done – when we had
done two.  We had done one, two, three – no,
we had done one, two, three and moved to the
fourth infield and Mr. Cliff approached me and
said, Lewis my ankle is killing me so bad I’m
going to have to have something done to it –
about it.  He said, I would like for you to
take me in and he said it is nothing to do
with the job.  It is not job related.  I said
fine Cliff.  It was approximately 11:00
o’clock and I said Cliff I want to – I want
you to sit down in the truck for 30 minutes it
will be close to dinner so I won’t – so I
won’t to leave my crew and then in 30 minutes
I will take you to the Fort Smith yard and
that way you can do what you need to do.  So
he proceeded to sit in the crew cab for
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probably 30 minutes and then I loaded him in
the truck and brought him to the Fort Smith
yard.  Do you remember when this was, sir?  
Q. That statement was made by you on May the
19th?

A. Yes, sir.

Q. Was it a true and correct statement of
what happened on February the 18th?

A. Yes, I’m not – you know, the dates don’t
stick with me.

Q. Well, let’s just say the day he got he
hurt.

A. Yeah, the last day that Cliff worked with
me at the State Highway Department that’s what
took place.”

Mr. James also testified that he wrote a statement regarding

the claimant and the events of February 18, 2010, that is found at

Respondents’ Exhibit 10.  That statement appears to be consistent

with the hearing and deposition testimony of Mr. James.  On cross

examination, Mr. James testified that he did not see anyone get

hurt, nor did he see the claimant vomit, nor did he see the

claimant limp from near the chipper to the truck.

During cross examination, Mr. James was also asked about any

knowledge he had regarding the claimant calling Ms. Shannen Ray and

reporting an injury.  Mr. James did not know about a call from the

claimant to Ms. Ray.  Mr. James testified that he had called Ms.

Ray to inform her that the claimant’s ankle was hurting and that he

was going to bring him back to the office.

The respondents also called Mr. Gary Seaton as a witness in

this matter.  Mr. Seaton is employed by the respondent as a

maintenance aid and was working with the claimant on February 18,
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2010.  Mr. Seaton testified that he wrote the statement admitted

into evidence as Respondents’ Exhibit No. 12.  That statement and

his testimony at the hearing are consistent in that the claimant

had stated his ankle injury was not work related.

Mr. Seaton also testified that he witnessed a telephone

conversation between Mr. Shannen Ray, the respondents’ supervisor,

and the claimant that took place on April 15, 2010.  Mr. Seaton was

in Ms. Ray’s office while she spoke to the claimant on a speaker

phone.  Mr. Seaton signed a statement found at Respondents’ Exhibit

No. 9 that details what was said during the conversation.  A

portion of that statement reads as follows, “that he told them that

he had turned his ankle a couple of times at work, but he did not

hurt his ankle at work.”  Mr. Seaton affirmed at the hearing the

accuracy of the statement found at Respondents’ Exhibit No. 9.

The respondents called Mr. Jamie Oxford who was also an

employee of the respondent.  Mr. Oxford also witnessed the April

15, 2010, telephone conversation between Ms. Ray and the claimant.

He also confirmed the accuracy of the statement found at

Respondents’ Exhibit No. 9.

Mr. Oxford further testified that sometime before February 18,

2010, the claimant had shown him a photograph of his foot recorded

on his phone.  Mr. Oxford described the claimant’s foot as really

big and testified that he told the claimant he needed to see a

doctor.

The respondents called Ms. Shannen Ray as a witness in this

matter.  Ms. Ray is the supervisor for the respondent in the
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location that the claimant worked.  Ms. Ray testified regarding a

statement that she wrote after February 18, 2010.  She testified

that it is an accurate statement and it can be found at

Respondents’ Exhibit No. 8.  In part, the statement says, “his foot

being hurt had nothing to do with work.  That he had hurt it away

from work.”

Ms. Ray also testified regarding the telephone conversation

that she had with the claimant on April 15, 2010, that was

witnessed by Mr. Jamie Oxford and Mr. Gary Seaton.  She too stated

that the statement found at Respondents’ Exhibit No. 9 was an

accurate statement regarding their conversation.

The respondents also called Ms. Debbie Caster who is employed

by the respondent as an office manager.  Ms. Carter testified that

she had helped the claimant with the filling out of forms for

supplemental income through AFLAC Insurance.  The initial form is

found at Respondents Exhibit No. 1.  A portion of the form states,

“Date of accident: 2-18-10.  Describe how the accident happened:

Having a log to be chipped turned foot in a whole in ground.”

The form also asked the location of the accident and gives

three choices “one the job, off the job or other (please

describe).”  This portion of the form is not marked, but in the

space provided for “other (please describe)” the word “pre-

existing” appears.  This form was signed by the claimant sometime

in March 2010.

Ms. Caster also testified regarding a statement found at

Respondents’ Exhibit No. 7 that she and Ms. Ray signed.  The
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statement regards a meeting that Ms. Caster and Ms. Ray had with

the claimant on April 1, 2010, regarding health insurance.  The

statement in part states”

“During the meeting I asked him how he hurt
his ankle.  He stated that he had weak ankles
and went back to work too early from his
previous employer after surgery and it never
seemed to heal.  He also stated that he has
had trouble ever since.  I asked him then if
he hurt it here, meaning at work, and he said,
no.”

Ms. Caster testified to the accuracy of this statement at the

hearing in this matter.

The medical record in this matter also contains evidence that

the claimant had problems with his right ankle in 2007.  These

problems resulted in surgical procedures at Doctors Hospital of

Springfield, Missouri, on September 13, 2007, performed by Dr.

Craig Marsh.  The operative report from that day states:

1. Repair of right peroneus longus tendon

2. Excision of painful os peroneum, right.”

The last medical record submitted into evidence and dated

before February 18, 2010, is a record from Dr. Craig R. Marsh dated

October 30, 2007.  A portion of that report states:

“Discussed gradual weightbearing with the
patient.  He will continue with his exercises
and gradually wean off of the walker.  Once he
is comfortable in the boot, he will start to
wean out of the boot into regular shoe gear.
I will clear him for driving as long as he
does not drive with the boot and he can fit in
a shoe in order to drive his car short
distances.  I do not think he is ready for his
truck driving job due to the stiffer pedals.
I do not think that he will be able to fit
into a work boot as of yet and climb in and
out of the truck.  Therefore, we will hold off
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on that until he is comfortable driving his
vehicle and is fitting into regular shoes and
boots and is able to graduate to this point
where he is comfortable with other work duties
that go along with his truck driving.”

The claimant in this matter has, in the past, filed three

other workers’ compensation claims while employed by the

respondent.  In May 2009 he reported an elbow injury, in June 2009

a claim regarding his arms and elbow and in March 2009 an injury to

his eyes and skin from poison ivy.  The claimant does have at least

some experience with the proper method to file a claim when an

injury has occurred.

I also note that the claimant’s mother sent an email to the

Governor of the State of Arkansas regarding her son’s problems

stemming from his foot and ankle injury.  That email was responded

to by various individuals in state government.  I have considered

all of those documents found in Claimant’s Exhibit No. 2.

Again, the claimant has proven the existence of objective

medical findings; however, he still has the burden of proving a

causal connection between those objective medical findings and the

specific incident he alleges to have occurred on February 18, 2010.

The claimant cannot meet that burden given the consistency of

the credible testimony and statements from other employees of the

respondent.  Also the claimant’s pre-existing right foot problems

and the lack of medical documentation from the date that he alleges

this incident to have happened and to have first sought medical

treatment.  The first two medical records after the incident

indicated injuries suffered in December 2009.  It is not until
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February 25, 2010, that a medical record describes an injury while

working for the respondent.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witnesses and to observe their demeanor, the following findings

of fact and conclusions of law are made in accordance with A.C.A.

§11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on September 8, 2010, and contained in

a pre-hearing order filed September 10, 2010, are hereby accepted

as fact.

2. The claimant has proven by a preponderance of the evidence

the existence of objective medical findings of right foot and right

ankle difficulties.

3. The claimant failed to prove by a preponderance of the

evidence a causal connection between the objective medical findings

of right foot and right ankle problems and the specific incident he

alleges to have occurred on February 18, 2010.

4. The claimant has failed to prove his entitlement to any

benefits in this matter.
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ORDER

Pursuant to the above findings and conclusions, I have no

alternative but to deny this claim in its entirety.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


