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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F505417

JAMES JOHNSTON, EMPLOYEE CLAIMANT

WHITE COUNTY PRECAST, 
EMPLOYER                                    RESPONDENT NO. 1

COREGIS INSURANCE,  
INSURANCE CARRIER/TPA                       RESPONDENT NO. 1

DEATH & PERMANENT TOTAL DISABILITY
TRUST FUND RESPONDENT NO. 2

OPINION FILED APRIL 15, 2011 

A hearing was held before Administrative Law Judge Chandra
Hicks, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by Mr. Peter O. Thomas, Jr.,
Attorney at Law, Little Rock, Arkansas.      

Respondents no. 1 were represented by Mr. William C. Frye,
Attorney at Law, North Little Rock, Arkansas.

Respondent no. 2 was represented by Ms. Christy King,
Attorney at Law, Little Rock, Arkansas.  Ms. King waived
appearance at the hearing.  

                                           STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on January

19, 2011, in Little Rock, Arkansas.  A Prehearing Telephone

Conference was held in this matter, and a Prehearing Order

was entered on October 25, 2010.  This Prehearing Order set

forth the stipulations offered by the parties, and the

issues to be litigated.



2

     The parties submitted stipulations either pursuant to

the Prehearing Order or at the start of the hearing.  I

hereby accept the following stipulations: 

     1.  The Arkansas Workers’ Compensation Commission has   
         jurisdiction of the within claim.

     2.  There was an incident in the form of an electrical  
         shock on July 19, 2004.

3.  The claimant reached maximum medical improvement    
         on January 25, 2005.

4.  No benefits of any sort have been paid to the       
         claimant.

     5.  This claim has been controverted in its entirety.

6.  Respondents no. 1 will reimburse the claimant for   
    the depositions taken. 

By agreement of the parties, the issues to be litigated

at the hearing were as follows:

     1.  Employment relationship.

2.  Compensability of the claimant’s burn to chest and 
    the fracture to his humerus.

     3.  Medical benefits.

     4.  Temporary total disability from July 20, 2004 
         until January 25, 2005.

     5.  Permanent partial disability, in the form of an 11%
         impairment rating.

     6.  Permanent and total disability.

     7.  An attorney’s fee.

     The claimant’s and respondents’ contentions are set out

in their response to the Prehearing Questionnaire, and are
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hereby incorporated herein by reference.

      The documentary evidence submitted in this case consists

of the transcript of the January 19, 2011, hearing, and the

exhibits contained therein.  In addition, the Depositions of

William Hite, Dr. Tommie White, Jeff Donnell, and Shirley Hite

have also been made a part of the record.  These are retained

in the Commission’s file.  The parties filed Briefs in this

matter.  These have been blue-back and marked as Commission’s

Exhibit No.1, as they are incorporated into the hearing

transcript by reference.   

     The following witnesses testified at the hearing: 

Virginia Diane Johnston, the claimant, and William Hite. 

                         HISTORY

     Virginia Johnston was called as a witness on behalf of

the claimant.  Mrs. Johnston and the claimant have been 

married for some 35 years.  During this time, the couple has

lived in Texas, Mississippi and various places.  As of the

date of the hearing, they resided in Kensett, Arkansas.   

      She first learned of her husband’s accident on July 19,

2004.  According to Mrs. Johnston, she was at work when she

received a call from her son between 1:30 and 2:00, stating

that his dad had been hurt.  Mrs. Johnston left work and went

directly home.  When she arrived home, she found her husband

sitting on the couch, all slumped over holding his arm and
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shoulder.  

      Mrs. Johnston testified that the claimant had on a Fruit

of the Loom tee-shirt, and it was all burned in his upper left

chest area.  She testified that she found the following when

she looked underneath his clothes:

A. A big, I pulled his shirt down, and he just screamed
out. He was in terrific pain.  And this was all just
burned all up in this area.  

Q. Now this area, you’re again pointing to the upper
left chest?

A. Yes, sir.

                              *****

Q. Can you describe, instead of pointing, where all you
saw the burns?

A. He was burned above his heart and the upper left
chest and also over here in this area was a small pinhole
with blood.

Q. Now in this area once again we’re going to, this
area you’re pointing to is the middle right chest?

A. Yes, sir.  It was right in here (Indicating).

Q. And you say there was a burn place with blood?

A. Yes, sir.

Q. And there was another one over here on the left?

A. Yes, sir.

Q. Was there more burning on the left or the right?

A. On the left.

Q. Did you see anything on the rear of his shoulder?
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A. Yes, sir.

Q. What did you see?

A. It was like he was burned on the back of his
shoulder blade.  

Q. And these are burn marks?

A. Yes, sir.

      She essentially testified that she drove the claimant to

the Veterans Hospital, in North Little.  According to Mrs.

Johnston, the claimant told her he got hurt at the Beebe plant

in White County Precast.  She agreed that this is Mr. Hite’s

business, where the claimant had begun work the week before.

      Mrs. Johnston further agreed that the claimant underwent

treatment for the injuries from the burn and electrocution and

the fracture, at the North Little Rock Veterans’

Administration.  Mrs. Johnston also agreed that a few days

later or even a week or two later, she took the claimant back

there for surgery.  She gave a description of the claimant’s

incision, which is located across his upper left chest.

     She admitted that she assisted her husband in applying 

for Social Security Disability.  According to Mrs. Johnston,

the claimant was awarded these benefits, dating back to his

accident of July 19th.  

     Mrs. Johnston admitted that a few days after the 

claimant’s accident, she received communication from someone

at White County Precast asking her to come pick up the
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claimant’s check.  The date of this check was July 23rd, 2004,

and was in the amount of $300.00.  According to Mrs. Johnston,

this check was for the claimant’s pay for the week that he

worked for them.  She admitted that she received this check

some four days after the electrocution on the 19th.  According

to Mrs. Johnston, she picked the check from Ms. Shirley Hite

at the plant.

    She essentially testified that before the claimant’s

surgery of August 3rd or 4th, 2004, to repair the damage to his

chest, he had been a pretty good worker.  Mrs. Johnston agreed

that when they lived in Texas, the claimant worked in the

woods.  He has also done surveying, excavating, and concrete

plant work.  

      Mrs. Johnston also agreed that after the claimant got 

out of the Navy, he has basically been a manual labor worker.

She testified that the claimant completed the 10th grade.

According to her, the claimant obtained his GED so he could

get into the Navy.  She basically testified that while living

in Texas, he attended ITT Tech for some computer courses.  She

testified that he was very, very sharp before his accident.

According to Mrs. Johnston, the claimant was able to drive and

had his CDL (commercial driver’s license).  She essentially

denied that the claimant ever worked as a truck driver.

However, Mrs. Johnston testified that the claimant was able to
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drive himself around in his personal vehicle.

      She testified that prior to the claimant’s accident, he

was very calm and did not get upset. However, since the

accident, Mrs. Johnston stated that the claimant is very

irritable, when riding as a passenger.  She denied that he has

driven since the accident.

      Mrs. Johnston denied that the claimant has been able to

earn a living since the accident.  However, she admitted that

the claimant tried to do some sweeping for Precast, but this

only lasted a few hours.  

    Upon further questioning, she testified that in her

opinion, the claimant is unable to do any kind of job.

According to Mrs. Johnston, the claimant has memory problems.

He can remember things in the past, but day to day or minute

to minute, he cannot recall what was said or happened.  She

stated that prior to the accident, the claimant’s memory was

sharp.  Mrs. Johnston essentially agreed that the claimant’s

short-term memory retention problem has been an ongoing and a

steady condition since his accident.

    On cross examination, Mrs. Johnston agreed that she

described the claimant as a hard worker, and that he has

always worked full-time. She agreed that they have been

married for thirty-five (35) years. Upon being shown

statements of the claimant’s previous earnings for 1988, she
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testified that the claimant made only $5,000.00 that year

because during that year, the hurricanes came through Texas

and they had flooding and he could not work because he was

working in the woods.  She also agreed that there was another

hurricane in 1989, which caused him to make only $4,142.00. 

     Mrs. Johnston further explained the claimant’s 

earnings:

Q. 1990 where he makes $1,222.00?  Do you remember what
was keeping him from working at that time?

A. Not unless he was working part time.

Q. Well if he was a hard worker and he’s been working
full time, why was he only working part time in 1990?

A. Because jobs aren’t plentiful.

Q. Okay.  1991 only $7,618.00, again because the jobs
weren’t plentiful?

A. Yes, sir.

Q. And in 1992 we have zero.  Do you know why he was
completely unemployed that year?

A. Oh, again that’s when he was trying to log and it
was wet weather and he couldn’t work.  He had his own
business and was trying to work.

Q. Then around 1997, ‘98 he’s making about 36 or 30.
Was he working the survey at that time?

A. Yes, sir.

Q. But then in 1999 it goes down drastically to
$4,300.00.  Do you know why again he was not working full
time?

A. Again, he was, had his own business and it wasn’t
plentiful.
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Q. And then the rest of the years there he’s making
anywhere between $16,000.00 and $21,000.00 isn’t he?  

A. Yes, sir.

Q. Do you remember what he was doing then?

A. No, sir.  Not at this time.

Q. And this happened in July?

A. July.

Q. July of ‘04.  And he only had he made $1,700.00 in
‘04.  What was keeping him from working then?

A. That’s when he was working for Quattlebaum Surveying
Company.

Q. And he had his own business going as well, didn’t
he?

A. Yes, sir.  Trying to –- 

Q. How would you describe his health before this
accident?

A. He was a good, strong, stout person, able to work,
do, go, memory, memory like I said was sharp.

     However, she admitted that the claimant now has swollen

and painful joints. She also agreed that the claimant has

dizziness and fainting spells.  According to Mrs. Johnston,

the claimant has hearing loss, skin disease from the Agent

Orange, frequent indigestion, knee problems, occasional cramps

leg cramps, frequent trouble sleeping, depression, excessive

worry and nervous trouble.

     Mrs. Johnston specifically denied that the claimant had

any of the aforementioned conditions prior to the accident.
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She did recall the claimant making a request for Agent Orange

in March of 2002.  Mrs. Johnston admitted that the claimant

made some of these same complaints in his application for

Agent Orange.  

    However, she testified that the claimant did not have

these problems until he got hurt in July of 2004. Mrs.

Johnston next testified that she did recall the claimant

having some mental health issues and depression before July of

2004.  According to Mrs. Johnston, this occurred around the

time that their son was involved in a severe accident and the

claimant was upset about that.

     She testified:

Q. Do you remember going to the mental health clinic on
June 30, 2004, and you told them you were concerned about
his depression?

A. Correct.

Q. This would have been a few weeks before this injury,
wouldn’t it?

A. Yes.

    Mrs. Johnston admitted that the claimant had diabetes

before the work accident.  She denied that when she took the

claimant to the emergency room, there was someone from Precast

there.  She agreed that the medical report from July 19, 2004,

states, “denied headaches, problems with vision, or loss of

consciousness.”  Mrs. Johnston agreed that this report 

mentions a bruise over the left shoulder and that the claimant
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in fact had a bruise in that area.

     She admitted that she went to the claimant’s July 27,

 2004 medical appointment with him. Mrs. Johnston admitted to

telling the doctors that the claimant had a medical history

significant for vertigo, depression and hypertension. Upon

further questioning, she testified:

Q. Can you tell me why you didn’t tell us about that
today until I asked you and showed you medical records?

A. I was instructed just to answer what the questions
that you answer -- or that I was asked. 

Q. Well, ma’am, that was actually what Mr. Thomas was
asking you. 

A. Yes, sir.

    She testified that when the claimant filed for Social

Security, he listed as his disabling problems, short-term

memory loss, the injury to his shoulder, the surgery, the

limitation of his usage of his shoulder and arm, legs and

muscles.

     Mrs. Johnston denied that the claimant received any head

injuries while he was in Taekwondo.  She also denied that the

claimant had a history of alcohol abuse, but she admitted that

the claimant had tremors.  However, Mrs. Johnston agreed that

the testing performed for this condition was normal.    

      On recross examination, Mrs. Johnston testified that she

believes that claimant draws $1,543.00, in Social Security

Disability benefits.        
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     Mrs. Johnston testified:

Q. So now that you’ve looked at all of this medical,
how would you have described his health before this
accident?

A. He was, he’s a good man, he’s worked hard, provided
for his family, physical and mental –- 

Q. Not good, was it?

A. Before his accident?

Q. Before his accident.

A. No, sir.  I don’t agree with that.

Q. You think he was in great health?

A. Yes, except for depression and anxiety and being
frustrated and aggravated because jobs and things didn’t
work out.  But he managed to pull out of it and go on and
provide for his family. 

   During the hearing, the claimant gave testimony. He

testified that before the accident, he had some headaches, but

this was due to his sinuses, which would cause he to get

dizzy.  He agreed that he had boils and some depression from

his failing business.  The claimant admitted that he had been

going to the VA for various and sundry things before his work-

related accident.  He specifically agreed that respondents’

attorney pointed out some the problems that he had prior to

this accident. 

     Upon further questioning, the claimant agreed that 

during the fall of 2003, which was prior to his electrocution,

he attempted to buy a business from Mr. Hite.  He agreed that
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he did not make any money from this business. The claimant

testified that he lost $5,000 out of his own pocket.  The

claimant admitted that during the spring of 2004, he attempted

to return this business back to Mr. Hite because he just could

not make a go of it. 

     As of the date of hearing, the claimant testified that he

was 57 years old.  He attended Searcy High School for 10

years.  The claimant essentially testified that when he was in

the tenth grade, he left school and joined the Navy.  While in

the Navy, the claimant was a CB Equipment operator.  This type

of equipment included anything that the Navy had from cranes,

dozers, front end loader, tractor, or a C-lark.  

     The claimant gave the following explanation of his prior

work history:

Q. How long were you in the Navy?

A. I can’t remember what all.  I think I went active
the first part of ‘73, and was discharged from active
duty I’m guessing ‘75.  Don’t hold my feet to the fire on
that.

Q. And since that time you’ve held various jobs.  Can
you just go over some of the things you’ve done?

A. Besides working Navy I came out, done some
construction work for a little while, and then went to
work for my wife’s father down in Texas skidding logs in
East Texas, cutting logs, hauling them to the mill,
loaded them, you know just everything that pertains to
getting it from the stump across the scales.  

Q. What other kind of things have you done?

A. Concrete maintenance down there in Humble, Texas for
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a fellow we knew there from around the Cleveland area
where we lived.  He had some trucks that hauled --

Q. Well, we don’t need all the details.  Have you done
survey work?

A. Yes.  When I came back home to take care of Momma I
didn’t do nothing until, you know, much other than nit
pick jobs until she passed away. 

Q. And when did she die?

A. I’m sorry.  I cannot remember.

Q. But you did survey work I believe in Mississippi as
well?

A. Yes.  I done some, it was for pipeline engineering
is what it was with.

Q. As well as the last job you had prior after you gave
back the failed business to Mr. Hite, the last job you
had before you went to work for Mr. Hite at the Beebe
plant, who was that for?

A. I was surveying.  I can’t remember the name.  

Q. Would that have been Mr. Quattlebaum maybe?

A. Yes.

     He admitted that although prior to his accident, he had

several medical problems, including depression and boils, but

none of those things physically prevented him form earning a

living prior to his accident.  The claimant testified that he

was exposed to Agent Orange occurred while in the Navy.  

     The claimant admitted that while working for Mr. Hite,

Mr. Quattlebaum, and during all his other jobs, he was able to

drive himself to work.  He denied that he has been able to

drive since his accident.  The claimant testified that he does
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not want to drive.  He maintains that he gets too nervous to

do it(drive) in what he feels is a safe manner to himself and

the public.  

    He agreed that he was working for Quattlembaum Survey

Company after he returned the septic tank forms and the

business to Mr. Hite.  The claimant admitted that he worked

for Mr. Quattlebaum right up until the time he quit there and

went to work for Mr Hite.

     The claimant gave the following explanation as to how 

his employment-relationship with Mr. Hite came about:

A. Well as you can see by my Social Security I wasn’t
making much money you know surveying at that time.

Q. And you hadn’t made any money off the septic tanks?

A. Septic tanks.  Well they were putting in the plant
at Beebe.  And Mr. Hite got me in his pickup, and he
asked me, you know, about how cheap I could work there
until the plant got going good.

Q. Was this plant just getting up and running?

A. Yes, sir.  He was just getting it on its feet.

Q. Because they already had a plant over at Searcy,
right?

A. Yes.

Q. This was a different new plant at Beebe?

A. Yes.  It was going to be a satellite for them.

Q. Owned by White County Precast?

A. Yes.

Q. Go ahead.
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A. And asked me, you know, he told me that, you know,
that place was just getting started you know money cash
flow wasn’t that great, you know, just starting off.  You
know, I told him at that time I would, you know, be
willing to, you know, and whenever it got going good
that, you know, I could make more money.

Q. And how much was it, how much were you going to be
paid?

A. $250.00 cash and $50.00 for my fuel to help me get
back and forth to work.

Q. So $300.00 a week?

A. Uh-huh.

Q. Now I believe you’ve testified that you, or maybe
you didn’t testify, but someone in those depositions.
Does going to work over there on about the thirteenth of
July sound right?

A. I think so.  

Q. A little less than a week before you got hurt?

A. Yes.

Q. I mean not exactly right, but somewhere around about
a week?

A. We’ve got to be in the ballpark there.  

Q. Did you start on the morning of the 13th, or did you
start later in the day on that day?

A. It was a Tuesday at noon best I remember.

Q. Why did you start at noon?

A. Well, it took me Monday and a half a day Tuesday to
get some things tied up that I knew that later on would
cause me to miss hours anyway.  And it’s better to do it
on the front end before you get started than have to take
off work.

    The claimant testified that he did whatever, Mr. Hite
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wanted done.  He ran the loader mostly and they welded some

overhead storage bins together.  The claimant specifically

agreed that he helped to construct some sort of bin.  He

essentially testified that he was instructed by Jeff

Donnell(Mr Hite’s, grandson)to come to work at 6:30 or 7:00.

The claimant stated that he worked until they said “whoa.”

According to the claimant, they would usually knock off some

time in the afternoon.  

    With respect to what happened on the day of his work

related incident, the claimant testified:

Q. Now tell us what happened on July the 19th, the day
you got electrocuted.

A. Oh, man.  Best I remember a truck came in to be
loaded.

Q. What were you doing?

A. Well Mr. Hite I believe he was batching the load,
him or Jeff would batch the loads.  And I didn’t see
through the window which one.

Q. What were you doing?

A. Instead of standing around I was going to place the
anchor plate in the concrete.

Q. And that anchor plate was for what?

A. To weld the upright stabilizers or beams for the
overhead storage.

Q. Now is that what were you doing, placing those
plates in there when you got hurt or what?

A. Yes, sir.  It was.

Q. And to the best of your memory, what happened?
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A. I was putting that square piece of eye beam down
there in that concrete, and I guess I slipped down in
that mud.  And boy, when my back hit that flange –- 

Q. When it hit the what?

A. That flange.  You know the leg of the flange.  

Q. What was that leg made out of?

A. Oh, it’s steel.

Q. Steel.  You’re talking about a steel leg?

A. Uh-huh.

Q. So as I understand it there was a footing that was
dug that had wet concrete in it.  Is that right?

A. Yes, sir.

Q. And you slipped down into that footing with your
leg?

A. Uh-huh.

Q. And fell backwards.  Is that right?

A. Apparently.  I do not know.

Q. But as far as you know you came in contact with the
metal post or, what do you remember happened when that
occurred?

A. Oh, my eyes went shut and it just felt like I was
becoming stiff as a board, and I could hear that humming,
solid humming.

    
Q. Did you have, what did you have on that day?  Did
you have on overalls like you’ve got on here today?

A. Yes.

Q. Now I understand that once you got electrocuted
there, by whatever means, that Mr. Hite and Mr. Donnell
helped you up out of that wet concrete?  Or do you
remember that?
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A. I don’t remember much of why.

Q. Well, just what you remember.  But you remember
that’s what you were doing, and you slipped in and hit
the metal pole, the metal flange?

A. Right.  And when I come to I was looking at Bill and
another driver, and I took a swing at them, and I
apologize for that.  I would have never done that to you,
Bill.  I do apologize. But I come, I do remember that,
coming awake fighting.

  
    The claimant admitted that he was taken from the Beebe

plant to his home.  He agreed that his wife took him down to

the VA. The claimant admitted to eventually undergoing

surgery. He agreed that Mrs. Johnston picked up his paycheck

for $300.00, which was dated July 23rd of 2004, from White

County Precast. The claimant testified that this was in

accordance with the agreement that he had with Mr. Hite.  

     Regarding his attempt to buy a business from Mr. Hite, 

the claimant admitted that he returned the business to Mr.

Hite because he could not make a go of it.  He testified that

he returned the equipment that he had gotten from Mr. Hite

when he turned the business back to him.  The claimant

testified that this equipment consisted of the delivery truck

and three septic tanks forms.

     He testified:

Q. And was there some sort of crane to lift the forms?

A. No.  On the back of his truck.

Q. Was that part of the truck?
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A. Yes. That was part of the truck.  It was a strong
back.

Q. Now when you left did you owe Mr. -- when you
returned the business and all of the equipment to him did
you additionally, did you owe him some money for some
concrete?

A. Yes, sir.  I did.

Q. And was that the concrete that you had consumed over
trying to make a go of that business to put in those
septic tank forms?

A. Right.

Q. What did you and Mr. Hite, how did you resolve that
obligation to him?

A. I seen that I wasn’t going to be able to make enough
money surveying at Quattlebaum to pay the man back right
for his mud.  

Q. For his mud, you mean concrete?

A. Concrete.  I’m sorry about that.  But I had a
trailer, a welder, and a Victor cutting, portable cutting
rig that you –- 

Q.   Acetylene torch?

A. Acetylene torch.  And I had called Mr. Hite and told
him that, first I had talked to Jeff and I wanted to know
if I, I just feeled out to see, do you think that would
be a good offer in exchange for --

Q. Acetylene and concrete?

A. -- the bill that I had with him.  And he said yes.
So I called Mr. Hite and told him about, you know,
letting him have the trailer, the welder, and that
cutting rig in exchange for what was left on my bill, you
know.

Q. Did Mr. Hite think that was alright?

A. Yes.  It wasn’t but a little bit later he come and
got that trailer.
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Q. And that was a 16-foot trailer?

A. 16-foot trailer, and it already had plywood up the
side.

Q. And did he get the welder?

A. His mechanic I believe it was come after and got the
welder.

Q. And the torch?

A. The torch was in the trailer when he drove off.

Q. Did you ever see like that welder later?

A. Yes.  It was at the site there where he had his
mechanic working I believe.

Q. At the Beebe plant?

A. No.  That was at the White County plant.

Q. But he took it, and he used it in his business that
you had traded in to him?

A. Yes.  I would assume so.

     The claimant agreed that he had some problems before 

his accident.  He admitted that his joints would hurt while

climbing up and down plants, and surveying through the swamps.

According to the claimant, he had some headaches that went

along with it, and his diabetes had starting kicking back in.

He also admitted he had the boils and some depression prior to

the accident.  

     He testified that since the accident, he has had 

additional problems with concentration and in determining what

it is he wants to say.  The claimant stated that his memory
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worse.  He denied that he has been able to drive since the

accident.  According to the claimant, either his wife or son

drives for him, but prior to the accident, he was able to

drive himself and go where he wanted to go.  The claimant

denied having a current CDL.  

     Regarding the condition of his arm, the claimant 

maintains the he is unable to fully extend his arm, without it

being pushed up.  He testified that he is unable to bend over

and reach down and pull weight up.  The claimant testified

that this causes his arm to feel as though the arm is coming

apart.

     As of date the date of the hearing, the claimant 

testified that he is unable to climb a ladder.  He denied that

he is unable to lift anything of any weight that he would be

required to do in the logging business.                     

     With respect to the medications that he takes, the 

claimant testified:

Q. Now since this accident have you, first of all, what
kind of medications do you have to take?

A. Man, man, man.  Blood pressure, my diabetic,
Metformin, I take it, stuff to protect my kidneys,
Gabapentin, Trazodone, Tizanidine, the pill for
indigestion which ain’t nothing much, but I take two and
a half pills of this other stuff which that’s for the
depression which that’s the maximum dose, but I can’t
think of the name of it.  They’re 24-hour pills. 

Q. But this is kind of your daily routine of all those
medications?
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A. There’s 12 or 13 medications all together if I can
remember.  I’ve got them broke down in front of my TV.
I go through them all first thing in the morning.

    According to the claimant, since the accident, he has

tried to return to work for the Hites, in the office doing

some mopping and sweeping, but it did not work out because it

hurt him all through his shoulders.  He admitted that this was

shortly after his surgery.  The claimant further testified

that he tried to help the mechanic outside sucking up oil, but

was unable to do that because he was hurting and afraid of

infection at that point.  The claimant agreed that since this

time, he has not tried to do any kind of gainful employment.

     On cross examination, the claimant admitted that he did

get some electrical engineering training at ITT.  He agreed

that this is where he learned the electrical information that

he used to do wiring and work around electricity.  

     He further testified:

Q. So you had some specialized training in that area,
didn’t you?

A. I guess you could call it specialized.  They showed
me how to wire in three phase motors, to the motor to the
switch operating them.

Q. And is that one of the things that you were helping
Mr. Hite out with?

A. Yes, sir.

     Upon being questioned as to whether some of the 

medications he listed were for his arm, the claimant stated
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that at that time, he could not recall.  He explained:

Q. Well, you told me they were blood pressure?

A. I did.  Yes, sir.

Q. Diabetes?

A. Yes, sir.

Q. Kidney?

A. Yes, sir.

Q. Pregabalin, is that for your diabetes?

A. No.  I take that for two things.  They started me on
them gabalin (phonetic) things, like they started me off
on Dilantin, Gabapentin is the name of that medicine,
and now I’m on Pregabalin now.  And I was having shaking
problems and kind of my eyes rolling back.  They gave me
that the Dilantin right at first, and then since I had
not had any here in the last year that I can remember
they moved it to the Pregabalin.  And that’s to keep
anything maybe to keep that under control and to help
with my, I’m diabetic.  I’m taking insulin.  And my feet,
the bottom of them burn like I’m walking on fire.  The
top of them feels like somebody’s driving a nail through
them.  

Q. From what I’m hearing though none of that has
anything to do with you arm though, does it?

A. No, sir.  How would it, other than maybe the
thinking.  I haven’t had this problem thinking.  You can
ask Mr. Hite.  I tell him anything I’d know.

     The claimant admitted that prior to the accident, he had

hip pain, back pain, the leg pain, and the knee pain.

However, he agreed that the problems in these areas are more

intense now.  

    Regarding the July 19, 2004, medical note from the VA,

wherein it states, “denies LOC( loss of consciousness,) denied
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headache, and denied problems with vision, or any other

complaint,”  the claimant’s response was, “I guess I said it

if they wrote it down.”  

     He testified:

Q. Mr. Jeff Donnell, he was a friend of yours, wasn’t
he?

A. Oh, well yes.  He was a good work mate, yeah.

Q. And we’ve introduced his deposition, and I want to
read to you what he indicated and ask you if this
happened, okay?

A. Uh-huh.

Q. That he walked over to you and asked you, Jimmy, are
you okay?  Do you remember that happening?

A. Just hard for me to remember right after, too much.
But he would have done something like that.  I believe
it.

Q. And he said, Jimmy, let me take you to the hospital.
And your answer was, no.

A. That very well could have been.  I don’t, you know.

Q. He said, Jimmy, let me take you to the hospital,
please.  You know I’m your best friend?

A. I would believe that.  

Q. And then what he says is what happened next was you
said that you were going to go to the VA and tell them
that you did it at home?

A. I could’ve.  I just do not remember, sir.  

Q. And he said no, Jimmy.  Don’t do that.  Let me take
you to the doctor.  And your response was well, I can’t
pass a drug test.

A. I just cannot remember.  I don’t know why he would
say it, but if he wrote it down, he wrote it down.
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Q. What would have made you think that you could not
pass a drug test?

A. I have no inclination at this time.  

Q. Had you smoked marijuana out there on the job site?

A. Not to my knowledge at this time.  No, sir.  And if
you’re implying that, you know, I do drugs, I’ll submit
a hair follicle, toenail, blood, or anything that you may
deem required at this time or as the Honor would want
done, no problem.

Q. Well, why do you think Mr. Donnell thought that you
said you couldn’t pass a drug test if you didn’t say it?

A. You’ll have to ask him that.

     With respect to the business that the claimant purchased

from Mr. Hite.  He agreed that he was supposed to make

payments and they let him use their yard and Ms. Hite helped

by answering his telephone.  The claimant essentially admitted

when turned the business back over to Mr. Hite, he owed them

about $1,500.00 for mud/concrete.

     The claimant testified:

Q. And what he indicated was, what kind of deal was
struck?  And he said I’ll, you said, I’ll go down there
and help pour that foundation all for you for what I owe.
Do you remember telling him that?

A. I could have, wanting to do it as part time, but I
was having trouble with the other stuff.  So I made the
deal with him if he wanted that 16-foot trailer I had and
that welder and that portable cutting rig in lieu of
payment for the last $1,500.00 come get it.  And it
wasn’t but 45 minutes to an hour he come and got the 16-
foot trailer.  And I think it was the next day or so it
might have been the mechanic come after the welder.

     He agreed that while working for the Quattlebaums, in 
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the afternoons after he got off work from surveying, he helped

them(the Hites) get the plant ready. According to the

claimant, he did it the same way on the White County Concrete

Plant.  

     Upon further questioning, the claimant explained:

Q. Well you were an employee of Quattlebaum, correct,
at that point?

A. Yes at that point I was working at Quattlebaum.

Q. And as an employee of Quattlebaum you filled out
paperwork, a W-2 and all that, correct?

A. Right.

Q. Did you fill out any of that before you did this
work on July in July of ‘04 which resulted in your
injury?

A. They already had three or two of them, two of them
things.  One time when I was helping them with the plant
after they got to putting out a little mud, they had to
have it because I was going to drive a mixer truck for
them to, was it McCrory?  McCrory or Des Arc.  I can’t
remember.  One was a slab in town, and one was underneath
a porch to, a shop that somebody had there in a steep
curve.  

   
     The claimant denied having told medical personnel at the

VA that he worked as a subcontractor.  He testified that he

was unable to recall what he told them about his working

relationship with Mr. Hite when asked about it after he got

hurt.

     He essentially agreed that his Social Security benefits

in the amount of $18,000 is kind of in line with what he has

been making over the years.  The claimant essentially admitted
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that he has drawn these benefits over some 11 years. He

further agreed that this is the most steady income he has had.

     As to his job at the Beebe plant, the claimant 

testified that he was hired to do whatever they wanted done.

According to the claimant, after they got the plant going, was

going to receive a pay raise because Mr Hite felt that his

interest would be watched after if he ran the place and they

left him there.  He agreed that he did some of the wiring in

the area where he got hurt.  

     The claimant agreed with Dr. White’s assessment wherein

he indicated that his mood disorder was preexisting.  He

testified that Dr. Hopkins, his primary care physician, filled

out the forms for Social Security that were necessary to deem

him disabled.  The claimant denied that a lot of his 

disability related to his depression.  However, he admitted

that with the Social Security Administration, he listed his

diabetes, hypertension, back, neck and all the other problems

that he has.

     He basically admitted that his last check from White 

County says, “contract labor.”  He agreed that when he got

paychecks from these other companies, they did not have

contract labor down.  The claimant further admitted that they

had W-2's.

      On redirect examination, upon being questioned about his
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alleged statement about a drug test, the claimant denied

having taken illegal drugs.  He specifically denied having

smoked any dope in 2004.  

     The claimant testified:

Q. Now you did go to the this plant while you were
working for Quattlebaum Surveying.  Did you not?

A. Yes. 

Q. And was that before you became a full-time employee
for Mr. Hite?

A. Yes.

Q. So your real full-time job at that time when you
first went out there and did some of this wiring, was
that weekend kind of work?

A. Yes.  That was, you know.

Q. But your full-time job was with Quattlebaum
Surveying at that time?

A. Yes, sir.

Q. And in fact your full-time job with Quattlebaum
lasted up until the day before you went to work full time
for Mr. Hite.  Is that right?

A. I’m thinking so.  I just know that before I went to
work for Mr. Hite there was some stuff that I had to get
done. 

Q. No, no.  Listen to the question.  Before you went to
work full time for Mr. Hite at the Beebe plant, the day
before you were working full time for Quattlebaum
Surveying?

A. Yes.

Q. Right?

A. Right.
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Q. And that was your full-time job?

A. Right.

Q. But during that time you were working for
Quattlebaum Surveying, on the weekends did you go over
and do some odd jobs for Mr. Hite?

A. Yes.

Q. And did he pay you for those jobs?

A. Yes.

Q. And how did he pay you?

A. We figured out $10.00 an hour would be appropriate,
and it was in cash.  

Q. And that’s what he paid you when you went and worked
on the weekend when your full time job was with
Quattlebaum.

A. Yes.

Q. Now when you quit Quattlebaum and went over there
full time for Mr. Hite, what was the deal?

A. Well it turned out to be $300.00 a week.

Q. And that’s what they gave you the check for was a
one week of work, right?

A. Right.

Q. Now and you’re saying the entire debt for the mud
and stuff was retired with the giving the trailer, the
welder, and the torch?

A. Yes.

Q. And that very welder was used over at the job where
you later end up working for Mr. Hite.  Is that right?

A. Oh, yes.

Q. And about this incident about foaming at the mouth
and beating on the chest and all that stuff, do you even
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recall what you may or may not have said at that time?

A. No.  

Q. It doesn’t sound to me like you really knew much
about what you were saying until late, you know, a day or
two later?

A. Yes.  I’m not, I don’t know if I’d be too
trustworthy on immediately after getting hit like that.

Q. But now let me ask you something.  When you went to
work for $300.00 a week for White County Precast for Mr.
Bill Hite, had you just quit your full-time job for
Quattlebaum Surveying?

A. Yes.

Q. And did you consider Mr. Hite now to be your full-
time job working for him at the Beebe plant for $300.00
a week?

A. Yes.  We shook on it in his pickup.

     Upon questioning by the Commission, the claimant gave 

the following explanation of his working relationship with Mr.

Hite:

A. He told me, we was in his pickup, that he would need
somebody at the Beebe plant at first you know to run a
loader and help with the maintenance and stuff there.
And that since it was just starting off how much would I
have to have until things got going better.  And I told
him well, $250.00 a week and help me out with my gas.

Q. Okay run a loader and do what?

A. Run a loader, I think we were fixing to put, he had
some agricultural hoppers dropped off.  We was going to
make overhead storage out of them.  And the rails to make
a belt.

  
                              *****

Q. Did they tell you every day when to get there the
day prior to, or what?
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A. Yes.

Q. For that week, what were your hours?

A. Oh Lordy.  I don’t know.  It usually, any concrete
plant you’re usually going to start at least at 7:00.

Q. And you usually ended at what time?

A. Whenever they, all the mud was hauled and we got all
the work done that they wanted done.

Q. Did you furnish any of the necessary tools or
equipment for performing -- or materials for performing
your job duties there at the Beebe plant?

A. The only thing I had was at that time was a little
self-propelled self-powered AC welder that since they
didn’t have, it was ready, they had a big old shop
welder.  But since they didn’t have it they asked if I
could bring that, and I did.

Q. And what did they supply?

A. Everything else.  Rods, materials, everything else.
And then after they got their welder over there we
started using their welder.

     On redirect examination, the claimant agreed that either

Mr. Hite or Jeff Donnell, his grandson would make the decision

on when the working day stopped.  

     He testified:

Q. Now about this welder, is the welder you’re
referring to the one that you gave to Mr. Hite to pay off
that concrete debt?

A. Yes, sir.

Q. So really when you were using that at the Beebe
plant at that point you didn’t own it anymore, did you?

A. No.  
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Q. Because you had given it to –- 

A. Yes.

Q. It was Mr. Hite’s property at that point was it not?
Say yes or no.

A. Yes, sir.

     Upon further questioning by the Commission, the claimant

denied that there was a specific length of time that he was

going to work at this plant.  He specifically testified that

“he was planning on staying there at the plant and working

it.”

    William Hite gave testimony on behalf of the claimant.

Mr. Hite agreed that he had two plants operating at the time

of the claimant’s injury, one in Searcy and one in Beebe.

However, he essentially testified that they were constructing

the one in Beebe, which was relatively new.

     Mr. Hite agreed that while the claimant was working full

time for Quattlebaum surveying, he would come out to the Beebe

plant and do this wiring that he testified about.  He further

agreed that he paid the claimant $10.00 an hour cash.  

    Upon further questioning, Mr. Hite agreed that back in

2003 of the previous fall, the claimant attempted to make a go

of it in the septic tank business.  He agreed that he owned

the forms and the truck and other things.  However, Mr. Hite

testified that it just did not work out for him.  The business

began to slow down and people were cutting their price.     
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    According to Mr. Hite, during the spring of 2004, the

claimant came to him and informed him that he was going broke

doing the business.  At that point, the claimant returned to

Mr. Hite, the truck, the form, the crane, and the things that

went with the sale of the business.

     Mr. Hite testified:

Q. Now it’s my understanding though at that point since
he had been a consumer of concrete for the pouring the
forms and the attempt to make that business go, he had
run up a debt for concrete somewhere between $1,000.00
and $1,500.00.  Is that about right?

A. Somewhere in that neighborhood.

Q. Now it’s my understanding, well as James testified,
that apparently he tried to make some payments to you for
a while while he was working for Quattlebaum but wasn’t
able to do anything very substantial.  Is that right?

A. That’s right.

Q. You agree with that?  And that he came to you and or
however, I don’t know how the meeting took place, but he
gave you a 16-foot trailer, a welder, and acetylene
torch?

A. Yes, sir.

Q. And that you said okay.  I’ll take those things and
we’ll just call that even for the debt.  Is that right?

A. Yes, sir.  That’s right.

Q. So that’s how he paid for that concrete debt?

A. They was worth approximately $850.00.  

Q. So you gave him a break and said I’ll just take
that, and we’ll call it –- 

A. Square it up.  He couldn’t pay me.  Wasn’t no way.
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Q. But basically it’s my understanding, Mr. Hite, that
--

A. That’s right.

Q. -- you accepted those three items, the 16-foot
trailer, the welder, and the torch?

A. That’s right.

Q. From him to wipe his debt clean with you?

A. That’s right.

      Mr. Hite agreed that the claimant quit his full-time job

with Mr. Quattlebaum to come to work for him full-time.  He

agreed the claimant was going to work for $300.00 a week.

According to Mr. Hite, $50.00 of this was for gasoline, which

was on cash.  However, he testified that the claimant was

subcontracting until they got the plant operating.  According

to Mr. Hite, the claimant did some welding, poured the

foundation, and helped build some welding plates.  Mr. Hite

agreed that White County Precast was in the business of

concrete batching and distribution and putting up whatever. 

     He testified:

Q. And this thing that you were having James help build
that was part and parcel of the business that you were
in?

A. Yes, sir.

Q. That was to, for the normal business operations of
White County Precast, was it not?

A. Yes, sir.

Q. And you told him that, hey, we’ve got to put this
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plate down in here because we’ve got to put the I-beam on
top of it and all of that.  You directed him.  This is
what you need to do?

A. He knew.  

Q. Okay.  But I mean he was doing it because you wanted
it done?

A. Yes, yes.

Q. So basically on that job site he was doing what you
or maybe Jeff directed him to do.  Is that correct? 

A. Yes, sir.

Q. Now and that was all constructing things that were
for your business?

A. Yes, sir.

Q. And what your normal operation is in that business?

A. Yes, sir.

      Mr. Hite agreed that before when he testified(during his

deposition), that the claimant was working off a debt, he was

mistaken.  Instead, he admitted the claimant was working for

$300.00 a week.  Mr. Hite testified that the claimant worked

constructing the new plant that was part of the overall

operation for White County Precast.  

     He agreed that although in his mind, the claimant was a

subcontractor, he did whatever he told him to do at the plant.

Mr. Hite further agreed that he told the claimant what to do,

what job to perform.  According to Mr. Hite, he also told the

claimant when to show up and when to go home.

     On cross examination, Mr. Hite testified that the 
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claimant did some welding on some plates that were going in

the concrete.  He agreed that they were constructing that

area.  Mr. Hite agreed the  the plant was going to be a ready

mix concrete plant.  He further agreed that this is the

regular business of his company. Mr. Hite agreed that he had

other employees.       

     The deposition of Dr. Tommie G. White was taken on 

December 14, 2010.  As of the date of his deposition, Dr.

White was retired.  He gave a brief overview of his education

and work experience.  According to Dr. White, after closing

his practice in Conway, he took a job with the VA in 1989 and

worked there until he retired in May of 2008.  While working

for the VA, he worked in the Compensation and Pension

Department for 19 years.  He was the head of the department

for 18 years.  

     Dr. White testified:

Q. And what is the Compensation and Pension
Department?

A. That’s where people who have applied for some kind
of disability come.  They fill out the forms, send
it in to the Regional Office.  They send us
requests for an exam, and then we examine whatever
they requested.  We take the history, do a physical
exam, order any appropriate lab or x-ray.
Limitation, determine limitations, and when they
asked, discuss the employability for them.  And
then all that report goes to the Regional Office
next door.

   According to Dr. White, he saw people for medical
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conditions, which included, diabetes, heart disease, Agent

Orange condition, joint problems, back, knees and ankle

conditions.  However, when he left the VA, the big thing that

they were seeing a lot of people for was the head injury, the

traumatic brain injury, PTSD, but still a lot of the usual, 

the big one was the orthopedic bone problems.               

     Dr. White admitted that he met the claimant’s attorney

through a mutual friend and had him do some legal work for him

and during their conversation, he mentioned that he had six

boxes of VA medical record that he was having trouble making

heads or tails of.      

     He denied having examined the claimant in relation to 

his Agent Orange claim.  According to Dr. White, after he

looked at the records, he met with the claimant’s wife for

about 10 to 15 minutes, and the claimant for about an hour.

Dr. White testified that his evaluation dealt primarily with

the chest and shoulder injury.                        

     According to Dr. White, he performed a physical 

examination on July 6, 2009.  He admitted that he noted some

preexisting problems, which were based on a history given by

the claimant.  Dr. White further admitted that the claimant

had preexisting mood disorder, carpal tunnel syndrome on both

sides, hypertension, diabetes, elevated lips, and obstructive

sleep apnea, for which he was on a CPAP unit.  He stated that
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these were not related to the claimant’s injury. Dr. White

denied that the claimant attributed his depression to anything

in particular.                

     Dr. White explained that atypical seizures are those 

that really do not conform to any classic definition as far as

loss of consciousness, tongue chewing, and jerking.  He agreed

that he understood that they did an EEG, which was normal, a

CAT scan or an MRI of the brain that was normal. Dr. White

admitted that he was not able to come up with any objective

findings to determine what was causing the seizures.  

     Upon being questioned about his physical examination of

the claimant, he stated that the claimant’s shoulder motion on

the right normal.  His left shoulder and chest had tenderness

along the left medial scapular border.  According to Dr. 

White, he used a goniometer to come up with the flexion range

of motion.  He stated that a goniometer is an instrument that

has two arms on it, and that the hub has degrees sort of like

a compass that use in school in geometry.  He testified that

the range of motion was both active and passive.  

     Specifically, Dr. White testified:

Q. How about extension?

A. Extension –- do you want the value?

Q. No, how you do it.

A. Again, just have him do it.
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Q. And that’s –

A. Flexion extension.

Q. So that’s active?

A. Yes.

Q. How about abduction?

A. Same thing.

Q. That’s active range of motion?

A. Yes.

Q. Abduction, what is that?

A. That’s across the chest like this.  Abduction, the
prefix means away like an abducted child.
Abduction is toward the center.

Q. And that’s him – you’re measuring how far he can
move his arm?

A. Yes, right.  Tell him to raise it as high as he can
and then move it the other way as far as he can.
And with the goniometer those are the values.

Q. External and internal rotation?

A. Well, it’s like this back like that and like that.

Q. Moving the arm backward and forward?

A. Right, right, internal and external.

Q. And he shows you how far he can do it –

A. Right.

Q. –- and you measure it?

A. Right, right.

Q. What is the difference between active range of
motion and passive range of motion?



41

A. Active is, you know, having him move it himself.
Passive is with me assisting him.

Q. Did you do any passive range of motion?

A. Tried, but again, his effort, he –- it hurt the
whole time, and when I’d try to move it, he’d
complain of pain.

Q. Okay.  Is any or this rating that you gave him, is
it based on active or passive range of motion?

A. Active.

     He denied having placed any restrictions on any of the 

claimant’s activities.  He agreed that he stated that the

claimant was totally disabled due a combination of his

shoulder plus his preexisting problems.  The claimant’s 

testing from a neuropsych standpoint was not valid due because

of somatization.  Dr. White explained that somatization is

basically where the symptoms are markedly out of proportion to

actual physical findings.  He admitted that somatization was

somewhat noted during his exam of the claimant.

   On cross examination, Dr. White testified that the

claimant’s shoulder did not in and of itself cause him to be

totally disabled.

    Upon redirect examination, he denied that he saw any

problems with the healing of the claimant’s fracture. Dr.

White again agreed that the claimant’s active range of motion

that he used was within the claimant’s control.  

     Jeff Donnell’s deposition was taken on January 17, 2006.
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He testified that he is the grandson of Bill and Shirely Hite.

Mr. Donnell admitted that he was involved in the hiring and

firing for the company.  Mr. Donnell admitted that he is

familiar with the claimant.  He denied that he was involved in

the deal to sell the claimant the septic tank business.  Nor

was he involved in the return of that business.

    Mr. Donnell agreed that at the time of the claimant’s

accident, only the claimant, his grandfather and himself were

present.  He testified that the claimant was pouring concrete

when the accident occurred.  According to Mr. Donnell, the

claimant stated, “I can’t go to the doctor right now because

I can’t – cannot pass a drug test.” 

   He testified that it was his understanding that the

claimant was hired to work off the debt he owed for the septic

tank business.  According to Mr. Donnell, this is what he was

told by his grandparents.           

    Shirley Hite(now deceased) deposition was taken on 

January 17, 2006.  She was the wife of Bill Hite.  Mrs. Hite

agreed that she and her husband, Bill Hite own White County

Precast.  She testified that Jeff and Chris Donnell are her

grandsons. Chris is the president and Jeff is the vice-

president of the company.     

     She testified that Jimmy Johnston bought their septic 

tank business.  Mrs. Hite admitted to working for the business
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performing various tasks relating to payroll, the Department

of Transportation regulations, drug screens and the hiring

process.  She agreed that they have somewhere between 15 to 18

employees, which has been pretty constant over the years.

     According to Mrs. Hite, they had a bookkeeper name 

Brenda Silar, but she worked from her home. She agreed that

the claimant got injured in July of 2004, at the Beebe plant.

    Regarding the claimant’s ownership of the septic tank

business, Mrs. Hite admitted once she stopped taking calls for

him, the business started going down.  At that point, the

claimant decided to turn the business back over to them.  She

testified that sometime in 2003, the claimant purchased the

septic tank business.  According to Mrs. Hite, the claimant

turned the business back over to them in the spring of 2004.

      She agreed that the claimant had a trailer, small welder

and several things.  According to Mrs. Hite, the claimant owed

them for the concrete that they poured in the septic tanks.

Therefore, he owed them quite a bit of money.  However, as of

the date of her deposition, Mrs. Hite testified that the

claimant owed them $300.00 after they took the welder and the

trailer. According to her, after the claimant turned the

business back over to them, he went to work for Quattlebaum as

a surveyor.  

     Mrs. Hite testified that after working a couple of 
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months as a surveyor, the claimant returned to them and asked

if they had anything for him to do.  According to her, the

claimant could not drive one of their trucks because he did

not have the proper type of license.         

     She essentially testified that following his injury, the

claimant’s arm was in a sling.  According to Mrs. Hite, he

asked if he could mop.  However, she essentially testified

that the claimant wanted to sit in the office and chat with

her grandson, Chris.  Therefore, she advised him that if he

was going to work there, he was going to have to do something.

In addition, she instructed him that she needed something from

the VA stating he was able to work.       

    Mrs. Hite admitted that she always worked at the Searcy

plant.  According to her, only she and Beverly worked in the

office doing bookkeeping and payroll.  However, she admitted

that Brenda helped out, but did her work offsite.  Mrs. Hite

testified that at the time of the claimant’s injury, Beverly

was off with her daughter, who was having a baby.  

    With respect to the claimant’s employment status with 

them after he left the surveying company, she testified:

Q. No, all right.  Well, now, he was working for the
–- you know, you went into the thing about when he
came back and the mop after he got injured.  But
how about did he come to see you after he left the
surveying business and went to work out on the
Beebe plant?

A. No.
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Q. Was that a deal strictly between he and Bill?

     A.   Yeah –- well, I don’t know anything about that.  I
          didn’t know he worked for us.  He never drawed a  
          paycheck from me.

Q. Okay.  So you were not aware –-

A. Because I’m the one that sees to that.

Q. You were not aware that your husband had put him on
the jobsite out there?

A. If it was, it was contract labor, and he took cash
so nobody would –- and I don’t know that, okay?

     Q.  Well, that’s what I want to –- are you saying that
          you have no your knowledge that it –- what the 
          terms were, or are you just assuming what the terms
          were?

     A.  I would assume.  I don’t know.

     According to Mrs. Hite, when the claimant got hurt at 

the Beebe plant, she did not know he was working on that site

out there.  She testified that after the claimant got hurt,

her question to Jeff and Bill was “What was he doing down

there?”  At this point, she was told that the claimant would

come there to help them to help to pay for the concrete that

he owed them for.       

     She admitted that when someone is hired, the New 

Employee Information Sheet is something that she has them fill

out.  She agreed that this document is not dated.  With 

respect to the W-4, Mrs. Hite admitted that this document is

dated August 12, 2004, and the claimant’s injury occurred in

July. She agreed that this document does contain her
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handwriting.   Either the claimant completed it or he took it

home.  According to Mrs. Hite, the New Employee Information

form was submitted the same time that the W-4 was signed.  

She agreed that these forms were submitted to her by the

claimant after he was hurt.        

     Mrs. Hite agreed that the claimant provided her with a

document from the VA regarding his ability to work.  This

document is dated July 27, 2004.  It was completed by an

orthopedic nurse practitioner, Cindy Davis.  She wrote, “Mr.

Johnston may do any work with his right arm and shoulder.  He

cannot use his left arm.”

     She agreed that the W-2, Wage and Tax Statement for 2004

shows wages of $62.00 for the claimant.  According to Mrs.

Hite, this was for the half-day the claimant worked for her,

which was after his injury.  She agreed that the claimant was

paid $10.00 an hour.

     Regarding the claimant’s pay of $300.00, for the work

that he performed immediately prior to his injury, she

admitted that Brenda Siler wrote the check.  Ms.Hite 

testified:

Q. Oh.  All right.

A. That’s why she ain’t working for us.

Q. And she wrote a check to Jimmy Johnston for $300
with the notation, $250 contract labor, $50
insurance deduction.”
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     A.    I know.  That’s what I don’t understand.  I mean,
           I’m just in the dark, too.  But that is not
           a paycheck.  I mean, other than –- well, yeah, it
           is a paycheck, but not on my payroll as a full-  
           fledged –-

Q. Well, you testified before that he owed you $300 –-

A. Yeah.

Q. And this check is for $300.  And I don’t know, is
there any correlation between those two?

     A.   No –-
 
      Q.   No, okay.

      A.   –- I wouldn’t think.

      Mrs. Hite agreed that when the claimant came to work 

out on the Beebe deal, he was supposed to be working off his

debt.  According to Mrs. Hite, she does not know why it is 

designated on the check,“$250.00 for contract labor.... and

$50.00 insurance deduction.” 

     She testified: 

Q.    Okay.  But now this $300.00, you believe that was
in payment for the work that he did out there at the
Beebe plant?

A.    I don’t know.  I really don’t now.

Q.    Do you have any explanation for what it could be
for?

A.    No. I don’t.

Q.    You don’t?

A.   No, I really don’t. 

The deposition of William Hite was taken on January 17,
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2006.  He testified that the full name of his company is White

County Precast and Redi-Mix Concrete, Incorporated.  His 

headquarters are at 193 Bailey Street, in Searcy.  Mr. Hite

agreed that the primary endeavor of his business is the making

and delivery of concrete.  He testified that they have three

plants.  These are located in Searcy, Beebe, and Jacksonville.

Mr. Hite testified that they have 15 to 18 employees.

     Mr. Hite agreed that the claimant’s accident of July of

2004 took place at the Beebe operation.  At that time, he

testified that they were still constructing things.  They were

adding some piers on the foundation around the batch hopper to

put in some overhead storage bins.  According to Mr. Hite,

they opened for business on July 5th. 

     Mr. Hite testified that he is a certified technician with

the Redi-Mix Concrete Association.  He stated that he makes up

mix designs for other people.  Mr. Hite agreed that he had no

prior history with the claimant before he sold him the septic

tank business.

    Mr. Hite essentially testified that the claimant went to

work at the plant to pay off his unpaid balance for the

concrete he had gotten from him for the septic tank business.

However, prior to going to work at the Beebe plant, the

claimant worked for Quattlebaum Surveying.  According to Mr.

Hite, the claimant quit this job and came to work for him
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because they required him to do much walking.       

   Regarding the claimant’s work arrangement, Mr. Hite

explained:

Q. Okay.  Well, so what kind of deal was struck?

A. Well, he said “I’ll go down there and help pour that
foundation and all for you for what I owe you.”  I
said, “This will work.”  I didn’t care if he worked
or didn’t work.  It didn’t make me no difference.
I figured it was all washed out anyhow, so it didn’t
make me no difference.

Q.   By washed out, do you mean that you weren’t ever  
          going to be paid back for the concrete?

     A.   That’s right.  That’s right.  I didn’t figure I was
          ever going –-
    
     He testified that at the time of the claimant’s injury,

he was putting a foundation plate in some concrete that they

had dug out.  According to Mr. Hite, after the incident, the

claimant threw a fit and would not allow them to call an

ambulance for him. Mr. Hite admitted that the claimant

complained about his shoulder.  He admitted that the claimant

drove his truck home, and they followed him to his house.   

     A review of the medical evidence of record demonstrates

that on July 19, 2004, the claimant was seen at the VA

Hospital complaining of history of electric shock and injury

to his left shoulder.  He denied loss of consciousness, any

headaches, problem with his vision or other complaints.

However, an x-ray demonstrated “fracture of the upper end of

the left humerus.”  The claimant was noted to have a 
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“bruise over the left shoulder, and electrical shock scratches

and burns on the left shoulder around the breast plate.”    

     On July 27, 2004, the claimant underwent evaluation by

Dr. Jonathan Craighead due to a chief left shoulder pain.  The

claimant reported having sustained an electrical injury and

injury to his left shoulder seven days ago.  At that time, he

complained of significant left shoulder pain with any motion.

The claimant was noted to have a past medical history

significant for vertigo, depression and hypertension. Dr.

Craighead reported, in pertinent part:

PHYSICAL EXAMINATION:
On examination, he has some small what appears to be
superficial burn marks over the anterior aspect of
the left shoulder.  The patient has diffuse
tenderness and swelling throughout the left
shoulder.  There is no significant left elbow
tenderness.  The radial, ulnar, and median nerves
are intact.  He has 2 + radial pulse.  The patients
right upper extremity is nontender to palpation.
Radiographs of the left shoulder as well as a CT of
the left shoulder were obtained, which shows that
appears to be a large anticular surface, which is
impacted and posterior translated.  This likely
represents a large reverse Hill-Sachs lesion.

IMPRESSION:
Left proximal humerus fracture with large displaced
articular fragment.

PLAN:
This patient was seen by Dr. Hasan today, who
recommends surgical intervention with open reduction
internal fixation versus hemiarthroplasty.  Of note,
the patient will be scheduled for surgery this
coming Monday.  Dr. Hasan would like the low profile
screws available for open reduction internal
fixation as well as a hemiarthroplasty available.
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     Also on July 27, 2004, a CT of the left shoulder was 

performed with the following impression:

1. MULTIPLE FRAGMENTS AROUND THE HUMERAL HEAD
FRACTURES WITH AN ANTERIOR AND POSTERIOR
FRAGMENT OF THE HUMERAL HEAD ITSELF.  THE
POSTERIOR FRAGMENT IS ROTATED AND SOMEWHAT
IMPACTED WITH RESPECT TO THE ANTERIOR FRAGMENT.

2. INTRAARTICULAR FRAGMENT IN THE INFERIOR
AXILLARY RECESS.

3. INTRAARTICULAR FRAGMENT VS. GLENOID LABRAL
AVULSION INJURY AT THE ANTERIOR ASPECT OF THE
ANTERIOR LABRUM.

     On August 6, 2004, Dr. Derek Kelly discharged the 

claimant from the hospital.  He noted that on August 3, 2004,

the claimant underwent “ORIF of the left shoulder” due to a

primary diagnosis of “left humeral head fracture dislocation.”

Regarding this procedure, Dr. Kelly stated that the claimant

did with no complaints.  

     The claimant was seen at the VA hospital for a follow-up

visit of his surgery on August 10, 2004.  He was seen at the

Ortho Clinic and sent to therapy for initiation of services.

According to these notes, the claimant was received in therapy

with abduction pillow in place.  He was educated on the 

precautions to keep the abduction pillow attached to his arm

at all times.  The claimant was given a handout displaying the

exercises.  

     On August 20, 2006, the claimant returned to the VA for

follow-up care of his left shoulder surgery.  The claimant
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stated that the exercises had been going “Ok.”  He was still

having complaints of pain in the arm with the exercises.  

     He returned to the VA hospital on September 15, 2004.  

The claimant complained of episodes of his head going back,

loss of sight and the hearing of a humming noise that he

described as being similar to AC current.  According to the

claimant, these episodes last about a minute and occurs about

once a day, with no precipitating factors.  

   On October 21, 2004, Dr, Barry Skoblar performed a

neuropsychological assessment:

PROCEDURES:
Medical Records/Patient History
Wechsler Adult Intelligence Scale, 3rd Edition (WAIS-III)
Wechsler Memory Scale, 3rd Edition (WMS III)
Halstead-Reitan Battery

HISTORY:
This 49 year-old, right-handed, Caucasian male is
married and has 14 years of education.  He was
employed as an electrician/laborer until July 2004
when he had an electric shock.  The injury resulted
in a 1-2 minute LOC (by his report) and a
fracture/dislocation of the left upper humerus.
Since this incident, patient reported experiencing
brief episodes of sweating, nausea, dizziness, and
hand tremor immediately followed by headaches,
seeing lights and movement in his periphery, and his
eyes rolling back in his head.  Patient additionally
reported an increase in cognitive and memory
problems since this incident.  Neurology had
postulated possible seizure disorder, but EEG on
10/08/2004 was within normal limits. His medical
history is positive for HTN, hyperlipidemia, vitamin
B12 dificiency, obesity, and depression.  Patient
reported multiple head injuries due to his
involvement in amateur kickboxing and martial arts
in the 1970's, but was unsure of severity or any
periods of LOC.  He has a history of alcohol abuse,
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but stated he has not had any alcohol since the
l970's.  He is currently being treated
pharmacologically for depression.  Legal history
includes a single arrest for “running moonshine” in
the 1970's.

     TEST RESULTS:
On the WIAS-III, he achieved scores in the Average
range on tests of both verbal and non-verbal
abilities.

                               *****

     IMPRESSION:

1. Abnormal neuropsychological test results -
consistent with mild cerebral dysfunction.

2. Abnormal MMPI-2 Profile - consistent with
Somatization with mixed Depression and Anxiety -
Moderate.   

     Dr. Randipsingh saw the claimant on November 22, 2004.

EXAM: The patient is a 49-year-old gentleman who has been
referred here by his primary care physician.  He has had
injured his left shoulder and has had open surgery for
fixation of glenoid fracture.  Since then he has noticed some
stiffness in his left hand and also complains of pain in his
ulnar nerve, distribution in the left hand, which has been
going on since he has had his shoulder injury.

Currently he is not working.

PAST MEDICAL HISTORY: This gentleman does have
depression.  He has injury of head when he had electric
shock.

PHYSICAL EXAMINATION: He is alert, oriented and does
appear to be quite anxious and during the course of
examination does develop an uncontrollable tremor of his
left upper extremity.

He tells me that he has had EEG and other investigations
and no organic cause for his tremor has been found.
Appears to be an intention tremor.
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On examination of his left ulnar nerve of the elbow, the
nerve is tender.  Positive Tinels sign and positive
flexion, compression test.  He has mildly reduced
sensation.  His ulnar nerve distribution in the left
hand, no weakness.

Clinical assessment is left carpal tunnel syndrome.

I discussed the findings with the gentleman and his wife
and I recommended nonoperative treatment with therapy and
he will wear pad and night resting splint for his left
elbow.  I reassured him that his feeling of stiffness
will improve with time and it is not uncommon to develop
hand stiffness after shoulder injury.  I will see him
back in two months and if he is still symptomatic from
his ulnar nerve, we can arrange nerve conduction studies.

     The claimant was seen by Dr. David Wassell on January 25,

2005.  He wrote, in pertinent part:

EXAM: The patient is a 50-year-old gentleman that has
been followed by Dr. Hasan for an open reduction internal
fixation with screws of the left proximal humerus
fracture that was separated when he was electrocuted.
The patient has done relatively well.  He is presently in
therapy to improve strength and motion in his left
shoulder.  He states that he continues to have pain in
his left shoulder mainly with attempting overhead
elevation and at night when he sleeps.  The patient has
multiple other problems, which he is being followed for
secondary to this injury.

PHYSICAL EXAMINATION: On examination, he can actively
elevate his arm to about 100 degrees, at which point, he
has pain.  Passively, he can be taken to completely
overhead position.  It appears that he has got pain and
impingement-type syndrome.

LABORATORY DATA AND DIAGNOSTIC STUDIES: Review of x-rays
demonstrates well-healed fracture with good placement of
hardware.

IMPRESSION: Probable subacromial bursitis secondary to
injury sustained in his left shoulder.

PLAN: The patient was offered subacromial injection,
however, he was very anxious about this and stated that
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he did not want to do this at today’s date.  He will
continue with his physical therapy.  I made an
appointment for six-week follow-up, however, I stated
that if he is still having the same problem at that time,
then again we could offer him injection, but if he
refuses that, then I feel like we pretty much maximized
what we can do for him.  He does not need any further
surgeries.  At his next exam, I think, it looks like we
will be discharging him at that time.  Please note Dr.
Hasan was present and formulated the assessment and
treatment plan.

     On August 20, 2009, Dr. White wrote, in pertinent part:

I’ve been asked by your firm for an opinion concerning a
work-related injury of Mr. James Johnston.  In that
regard, I have reviewed voluminous medical records from
7-19-04 through January 2006, including bills for
services rendered by the Central Arkansas Veteran’s
Healthcare System.  I have also studied depositions by
Mr. Johnston and his spouse, as well as interviewing them
on 7-6-09.  At that time I also performed a physical
examination on Mr. Johnston to specifically include
limitations of range of motion of affected joints.

Before proceeding with my findings, perhaps I should
point out that I was employed as the Coordinator of the
Compensation and Pension Unit at the North Little Rock
Veteran’s Hospital from August 1989 until June 2008, at
which time I decided to retire.  In that capacity, I
supervised multiple other physicians who performed
disability evaluations, as well as examining patients
myself.

Concerning Mr. Johnston’s situation, he sustained an
electrical shock on 7-19-04 while employed at a Beebe, AR
facility.  He had begun employment on 7-13-04.  On the
day of the injury, he was welding hoppers.  A footing had
been dug for I-beam supports for the mixing hoppers.  He
slipped, and his foot made contact with the wet cement
footing, while striking his buttocks on the edge of the
earthen embankment above the footing.  He received an
electrical shock from some sort of wiring that had not
been properly configured in a conduit.  He lost
consciousness briefly, and was subsequently transported
via truck to his home.  Later that day, he was taken to
the Little Rock Veteran’s Hospital Emergency Room where
a diagnosis of a comminuted fracture of the proximal left
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humerus was made.

Due to his past history of exposure to Agent Orange, and
his subsequent difficulties with the development of skin
infections with boils, a pre-operative course of
antibiotics was given, as well as evaluation by the
Infectious Disease Department at the VA.  Even then, a
major concern for surgically repairing the fracture was
the possibility of wound infection.

On 8-4-04, he was taken to the operation room at the VA
where an open reduction and internal fixation procedure
was performed on the left proximal humerus.
Postoperatively, he was seen in the Orthopedic Clinic and
underwent physical therapy.  He continued to have pain
and received steroid injections into the shoulder area.
At one point, the possibility of another surgical
procedure was even discussed.

Over the next several months, Mr. Johnston was seen by
multiple physicians including Rheumatologists,
Neurologists, Psychiatrists, Osteopaths, Internists, and
Primary Care Specialists.  He was diagnosed as having
depression and atypical seizures, both felt to be
secondary to his electrical shock and fracture.  In
addition, since his injury, he reports difficulty with
concentration and dizziness.  He was even given a short
trial of amphetamines for his diminished mental acuity
without improvement.

Other diagnoses include mood disorder, carpal tunnel
syndrome, hypertension, diabetes, recurrent boils,
elevated lipids, and obstructive sleep apnea, which are
not related to the work-related accident, but in
conjunction with the work-related accident do contribute
to his overall disability.

Of interest is the fact that he filed for Social Security
Disability on 8-4-04 and was quickly granted benefits
which were dated back to the date of the work-related
accident in question.

When I examined Mr. Johnston on 7-6-09, it was noted that
he was right-handed and that his range of motion of the
right shoulder was normal.  On the left side, he
exhibited tenderness to palpation of the medial scapular
border posteriorly and over the proximal humerus.  He
demonstrated a well-healed tender 16.5 centimeter oblique
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scar over the left anterior shoulder.  Diminished
sensation to light touch was also noted over the scar.
Strength was diminished 75% on the left upper arm as
compared to the right side.  Range of motion values for
the left shoulder are as follows:

Flexion–-90 degrees
Extension–-40 degrees
Abduction–-45 degrees
Adduction–-25 degrees
External Rotation–-30 degrees
Internal Rotation–-30 degrees

Using the values listed above and according to the
American Medical Association textbook Guides to the
Evaluation of Permanent Impairment, 4th Edition the total
figures for flexion and extension are 7%, abduction and
adduction are 7%, external and internal rotation are 5%
for a cumulative value of 19%.  Then, according to Table
3 on page 20 of the above-mentioned textbook, an
impairment of the total person of 11% is established.

In summary, I’ve interviewed and examined Mr. James
Johnston and been asked to render an opinion to a
reasonable degree of medical certainty concerning the
injury that Mr. Johnston sustained on 7-19-04 and the
disability caused by that injury on both a temporary and
a permanent basis.

After reviewing all the records, the sequence of events,
and the patient himself, it is my opinion to a reasonable
degree of medical certainty the Mr. James Johnston
sustained a work-related injury consisting of electrical
shock and a comminuted fracture of his left proximal
humerus requiring surgical repair.  Pursuant to the
above-referenced medical textbook and my evaluation, I
find that Mr. Johnston suffered temporary total
disability (TTD) directly as a result of the work-related
accident from 7-19-04 through 1-25-05, the date he
achieved maximum medical improvement (MMI).

Based upon review of medical records and by the
application of Guides to the Evaluation of Permanent
Disability, 4th Edition, I find that he sustained a 19%
Permanent Partial Disability (PPD) which translates to
11% Permanent Partial Disability to the body as a whole
pursuant to the tables in the AMA guidelines.
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From my many years of experience in evaluating patients
for disability claims, although his total disability to
be gainfully employed was not caused solely by this
injury, it did in fact, when combined with his pre-
existing physical conditions, render him permanently
unable to ever be gainfully employed again.

I’ve also reviewed the medical bills submitted for
payment by the Central AR Veteran’s Healthcare System,
and I feel that they are all legitimate fees for services
rendered to Mr. Johnston and are directly related to his
work-related injury of 7-19-04 through his achieving MMI
on 1-25-05.

            
                          ADJUDICATION 

A. Employee or Independent Contractor 

     In the instant matter, the respondents no. 1 contend that 

the claimant was an independent contractor, and not an employee of

White County Precast.      

The determination of whether, at the time of an injury, an

individual was an independent contractor or an employee depends on

the facts of the case. Franklin v. Arkansas Kraft, Inc., 5 Ark. App.

264, 635 S.W.2d 286 (1982). The resolution of whether an individual

is an independent contractor or an employee requires an analysis of

the factors related to the employer’s right to control and of

factors related to the relationship of the work to the asserted

employer’s business. In making a determination, the Commission must

look at the factors outlined in D. B. Griffen Warehouse, Inc. v.

Sanders, 336 Ark. 456, 986 S.W.2d 836 (1999) citing §220 of the

Restatement (Second) of Agency: 

1.    the extent of control which, by the agreement, the
      master may exercise over the details of the work;
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2.    whether or not the one employed is engaged in
      a distinct occupation or business;

3.    the kind of occupation, with reference to whether
      in the locality, the work is usually done under 

                the direction of the employer or by a 
                specialist without supervision;

4.    the skill required in the particular        
      occupation;

5.    whether the employer or the workman supplies
      the instrumentalities, tools, and the place 

                of work for the person doing the work;

6.    the length of time for which the person is  
      employed;

7.    the method of payment, whether by the time or
      by the job;

8.    whether or not the work is a part of the    
      regular business of the employer;

     9.  whether or not the parties believe they
 are creating the relation of master and
 servant; and

    10.    whether the principal is or is not in business.

     Using the above cited factors previously cited, I find that the

claimant was an employee of White County Precast, rather than an

independent contractor.  The facts establishing this finding are

that the claimant performed unskilled(welding plates that were being

placed into concrete for the construction of overhead storage bins,

and whatever else he was told by Mr. Hite or his grandson to do at

the Beebe plant); that the claimant was paid by the hour($10.00 an

hour/$300.00 per week);that either party could terminate the

employment relationship at any time without liability; that the
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claimant did not work for anyone else during the time that he worked

for White County Precast; that Mr. Hite provided all the tools,

materials and equipment needed to perform the work at the Beebe

plant(the claimant’s and Mr. Hite’s testimony demonstrate the same);

that either Mr. Hite or his grandson would instruct the claimant

each day on what work needed to be done, when the workday ended, and

controlled all aspects of the work; although the claimant attempted

to go into the septic tank business, the claimant never owned a

ready mix concrete plant; the work the claimant performed was a

necessary part in the completion of the new Beebe plant; and that

the length of time for which the claimant was employed was for an

indefinite period of time(in fact, the claimant’s testimony

demonstrates that once the business was fully operational, he was

going to be the overseer of the business for Mr. Hite).          

   Under such circumstances, I am persuaded that the claimant was

an employee of White County Precast rather than an independent

contractor.

B.  Compensability

     The claimant contends that he sustained compensable injuries

to his upper left extremity/left humerus, and chest burns while

working for the respondent-employer, on July 19, 2004.  

     Arkansas Code Ann. §11-9-102(4)(A) defines "compensable

injury" as:

     (i) An accidental injury causing internal or external
      physical harm to the body or accidental injury to
      prosthetic appliances, including eyeglasses, contact
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      lenses, or hearing aids, arising out of and in the
      course of employment and which requires medical
      services or results in disability or death.  An injury
      is "accidental" only if it is caused by a specific
      incident and is identifiable by time and place of
      occurrence[.]
     
     A compensable injury must be established by medical 

evidence supported by objective findings.  Ark. Code Ann. §11-9-

102(4)(D). The claimant must prove by a preponderance of the

evidence that he sustained a compensable injury. Ark. Code Ann. §

11-9-102(4)(E)(i).

     Based on the evidence before me, I find that the claimant 

proved by a preponderance of the evidence that he sustained a

compensable specific incident injury to his “chest(electrical burns)

and a fracture of the upper end of his left humerus,” during and in

the course of his employment with the respondent-employer on July

19, 2004, and that these injuries have caused internal harm to the

body which required medical services and resulted in disability. 

     Here, the parties stipulated that there was an incident in the

form of an electrical shock on July 19, 2004.  The claimant and Mr.

Hite gave credible testimony about the accident and the injury.  The

medical evidence and Mr. Donnell’s deposition testimony also

corroborate their account of the incident itself.  The claimant’s

testimony demonstrates that his upper left extremity was fractured

and that he sustained burns to his chest as a result of this work-

related incident. The evidence does not demonstrate that the

claimant had experienced any prior problems with his chest or upper

extremity of this nature.
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     I also find that the claimant’s injury(electrical shock chest

burns and fracture to his left humerus)is established by medical

evidence supported by objective findings.  The medical evidence

demonstrates that the claimant first sought medical treatment for

his injuries from the VA hospital on that same date.  These medical

notes show that the claimant was noted to have “a bruise over the

left shoulder and electrical shock scratches and burns on the left

shoulder around the breast plate.”  An X-ray demonstrated “fracture

of the upper end of the left humerus.”    

     Hence, these findings are sufficient to establish a 

compensable chest injury(in the form of electrical shock burns to

the chest), and a fracture injury to his left humerus.  

     Further review of the medical evidence of record demonstrates

that on August 3, 2004, the claimant underwent “ORIF of the left

shoulder” due to a primary diagnosis of “left humeral head fracture

dislocation.”  Thereafter, the claimant underwent physical therapy

and follow-up care of his compensable injury at the VA hospital. 

   In sum, I find that the claimant has established by a

preponderance of the evidence each of the elements necessary to

establish compensable injuries to his chest(electrical shock burns)

and left upper extremity/humerus.

C.  Temporary Total Disability Compensation 

     The claimant also contends that he is entitled temporary total

disability compensation from July 20, 2004, January 25, 2005.  The

claimant’s injury is a scheduled injury. An employee with a

scheduled injury is to receive compensation for temporary total
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disability during the healing period or until the employee returns

to work, whichever occurs first. Wheeler Constr. Co. v. Armstrong,

73 Ark. App. 146, 41 S.W.3d 822 (2001). The healing period is that

period for healing of the injury which continues until the employee

is as far restored as the permanent character of the injury will

permit. Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457

(1994).  If the underlying condition causing the disability has

become more stable and if nothing further in the way of treatment

will improve that condition, the healing period has ended. Id.

Whether an employee's healing period has ended is a factual

determination to be made by the Commission.  Ketcher 

Roofing Co. v. Johnson, 50 Ark. App. 63, 901 S.W.2d 25 (1995).

     Here, the preponderance of the evidence shows that the 

claimant remained in his healing period beginning on the date of the

compensable injury, and continued to do so until January 25, 2005.

In fact, the parties stipulated that the claimant’s healing period

ended on January 25, 2005.  In addition, the evidence shows that the

claimant has not returned to work since his compensable incident,

except for the partial day that he worked for the respondent-

employer following his surgery. 

     Therefore, based on the foregoing, I that the claimant proved

that he is entitled to temporary total disability compensation from

July 20, 2004, until January 25, 2005, with the exception of the

partial day that he worked after his surgery. 
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D.  Medical Benefits

     An employer shall promptly provide for an injured employee 

such medical treatment as may be reasonably necessary in connection

with the injury received by the employee.  Ark. Code Ann. §

11-9-508(a).  The claimant bears the burden of proving that he is

entitled to additional medical treatment.  Dalton v. Allen Eng'g

Co., 66 Ark. App. 201, 989 S.W.2d 543 (1999).  What constitutes

reasonably necessary medical treatment is a question of fact to be

determined by the Commission.  Wright Contracting Co. v. Randall,

12 Ark. App. 358, 676 S.W.2d 750 (1984).

     In the instant matter, I find that the claimant proved by a

preponderance of the evidence that all the medical treatment of

record for his compensable injury to his upper left extremity and

chest was reasonable and necessary in relation to the injury

received by him. Specifically, all of the medical treatment of

record for his compensable shoulder and chest injury was geared

toward evaluating, diagnosing, and treating the claimant’s

compensable injury pursuant to Ark. Code Ann. §11-9-508(a).

Therefore, respondents no. 1 are liable for all the treatment of

record for the claimant’s injury to his upper left extremity and

chest. 

E. Anatomical Impairment Rating

      It appears that the claimant contends that he sustained an 11%

impairment to his left upper extremity, as assessed by Dr. White.

However, respondents’ no. 1 essentially contends that this rating

is not supported by objective and measurable findings associated
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with the claimant’s compensable injury.  

     An injured worker must prove by a preponderance of the 

evidence that he is entitled to an award for a permanent physical

impairment. Weber v. Best Western of Arkadelphia, Workers'

Compensation Commission F100472 (Nov. 20, 2003).  Any determination

of the existence or extent of physical impairment shall be supported

by objective and measurable findings Ark. Code Ann. §11-9-704(c)(1)

(B).  

     “Objective findings” are defined as those findings which

cannot come under the voluntary control of the patient.  Ark. Code

Ann. § 11-9-102(16)(A)(i). 

     Pursuant to Ark. Code Ann. § 11-9-522(g) and our Rule 099.34,

the Commission has adopted the Guides to the Evaluation of Permanent

Impairment (4th ed. 1993), to be used to assess anatomical

impairment. Permanent benefits shall be awarded only upon a

determination that the compensable injury was the major cause of the

disability or impairment.  Ark. Code Ann. § 11-9-102(4)(F)(ii)(a).

     In the present matter, on August 20, 2009, Dr. White assigned

the claimant an 11% anatomical impairment to his upper left

extremity.  With respect to this rating, Dr. White stated:

When I examined Mr. Johnston on 7-6-09, it was noted that he
was right-handed and that his range of motion of the right
shoulder was normal.  On the left side, he exhibited
tenderness to palpation of the medial scapular border
posteriorly and over the proximal humerus.  He demonstrated a
well-healed tender 16.5 centimeter oblique  scar over the left
anterior shoulder.  Diminished sensation to light touch was
also noted over the scar.  Strength was diminished 75% on the
left upper arm as compared to the right side.  Range of motion
values for the left shoulder are as follows:
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Flexion–-90 degrees
Extension–-40 degrees
Abduction–-45 degrees
Adduction–-25 degrees
External Rotation–-30 degrees
Internal Rotation–-30 degrees

Using the values listed above and according to the
American Medical Association textbook Guides to the
Evaluation of Permanent Impairment, 4th Edition the total
figures for flexion and extension are 7%, abduction and
adduction are 7%, external and internal rotation are 5%
for a cumulative value of 19%.  Then, according to Table
3 on page 20 of the above-mentioned textbook, an
impairment of the total person of 11% is established.

    
     During his deposition, Dr. White stated that his assessment 

of this 11% anatomical impairment was based on “active” range of

motion tests. Said tests are clearly subjective in nature.

Therefore, I find that Dr. White’s assessment of an 11% anatomical

impairment is void of any objective medical findings which would

support a claim for permanent benefits.     

     As a result, I find that Dr. White’s assessment of an 11%

anatomical impairment is not supported by objective and measurable

findings.  Since the claimant cannot meet his burden of proof in

this regard, his claim for an 11% anatomical impairment as assessed

by Dr. White, is hereby respectfully denied.          

F.  Permanent and Total Disability Benefits

     Ark. Code Annotated §11-9-519(e)(1) defines "permanent total

disability" as an inability, because of compensable injury or

occupational disease, to earn a meaningful wage in the same or other

employment.  Furthermore, the statute provides that the burden of

proof shall be on the injured employee to prove inability to earn
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any meaningful wage in the same or other employment.  Ark. Code Ann.

§11-9-519(e)(2).

     In the present matter, the claimant asserts that as a result

of his compensable injury of July 19, 2004, he is permanently and

totally disabled.

   However, I find that the claimant failed to prove by a

preponderance of the credible evidence that he has been rendered 

permanently and totally disabled as a result of his compensable

injury of July of 2004.        

     Specifically, the evidence does not demonstrate that any of the

claimant’s treating physicians have placed any work restrictions or

physical limitations on him as a result of his compensable injury

of July 2004.  Nor has a treating physician or any other probative

evidence been presented to support a finding that the claimant has

been rendered permanently and totally disabled solely due to his

compensable injury.  Although the evidence demonstrates that the

claimant has significant physical limitations, all of these

preexisted his compensable incident.  They include, but are not

limited to mood disorder, carpal tunnel syndrome, hypertension,

diabetes, recurrent boils, elevated lipids, and obstructive sleep

apnea.  The evidence also shows that the claimant suffered from

preexisting joint pain, tremors, depression and headaches. 

     Although Dr. White opined that the claimant is permanently and

totally disabled, little weight has been attached to this opinion
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in determining claimant’s inability, because of his compensable

injury, to earn a meaningful wage in the same or other employment

because Dr. White’s assessment takes into account the claimant’s

compensable injury and his preexisting medical conditions in

assessing permanent and total disability.

     In summary, I find that the claimant failed to prove by a

preponderance of the evidence that he has been rendered permanently

and totally disabled as a result of his compensable chest and upper

extremity injury of July 19, 2004.

G.  Attorney’s Fee 

     The parties stipulated that this claim has been controverted

in its entirety.  As such, the claimant’s attorney is entitled to

a controverted attorney’s fee on all indemnity benefits awarded

herein to the claimant, pursuant to  Ark. Code Ann. §11-9-715.

              FINDINGS OF FACT AND CONCLUSIONS OF LAW  

    On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark. Code

Ann. §11-9-704.

     1.  The Arkansas Workers’ Compensation Commission has       
         jurisdiction of the within claim.

     2.  There was an incident in the form of an electrical      
         shock on July 19, 2004.

3.  The claimant reached maximum medical improvement(MMI)   
         on January 25, 2005.

4.  No benefits of any sort have been paid to the claimant.

     5.  This claim has been controverted in its entirety.
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6.  The claimant proved that he was employee of White County
         Precast.

7.  The claimant proved that he sustained compensable       
    injuries to his chest(electrical shock burns) and left 

         upper extremity/humerus, during and in the course of 
         his employment with the respondent-employer on July 19, 
         2004.

8.  The claimant proved his entitlement to temporary total  
    disability from July 20, 2004, until January 25, 2005,

         with the exception of the partial day that he worked 
         for the respondent-employer after his surgery.

9.  I find that the claimant proved by a preponderance of 
         the evidence that all the medical treatment of record for
         his compensable injury to his upper left extremity and 
         chest was reasonable and necessary in relation to the 
         injury received by him.  Therefore, respondent no. 1 
         are liable for all the treatment of record for the 
         claimant’s injury to his upper left extremity and 
         chest. 

    10.  The claimant failed to prove his entitlement to an 11%  
         permanent partial impairment rating for his upper 
         left extremity injury, as assessed by Dr. White.

    11.  The claimant failed to prove that he was rendered 
         permanently and totally disabled as a result of his 
         compensable chest and upper extremity injury of July
         19, 2004.

    12.  The claimant’s attorney is entitled to a controverted 
         attorney’s fee in all of the indemnity benefits awarded 
         herein pursuant to Ark. Code Ann. §11-9-715.     
  
                              AWARD

     Respondents no. 1 are directed to pay benefits in accordance

with the findings of fact set forth herein this Opinion. 

     All accrued sums shall be paid in lump sum without discount,

and this award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. §11-9-809.

     Pursuant to Ark. Code Ann. §11-9-715, the claimant’s 
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attorney is entitled to a 25% attorney’s fee on the indemnity

benefits awarded herein.  

     This fee is to be paid one-half by the insurance carrier and

one-half by the claimant. 

     IT IS SO ORDERED.

     ________________________
 CHANDRA HICKS

ADMINISTRATIVE LAW JUDGE
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