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STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

March 10, 2011, in El Dorado, Arkansas.  A Prehearing Order

was entered in this case on November 15, 2010.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. The employee-employer-carrier relationship existed
on July 9, 2010, and at all pertinent times.

2. The claimant’s average weekly wage of $143.63
entitles her to a temporary total disability
compensation rate of $96.00 per week.

3. The respondent controverts this claim in its
entirety.

 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:
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Claimant:

1. Compensability (employment services).

2. Medical expenses and TTD from July 9, 2010, to a
date to be determined (reserved).

3. Attorney’s fees.

4. Claimant reserves all other issues.

Respondent:

1. Compensability.

The record consists of the March 10, 2011, hearing

transcript and the exhibits contained therein.  

DISCUSSION

 The claimant seeks workers’ compensation benefits for

injuries that she sustained in a fall at work at the

Southwest Arkansas Development Council facility in Camden,

Arkansas, on July 9, 2010, at approximately 8:15 a.m.  The

respondents contend that the claimant’s injury is not

compensable under the Arkansas Workers’ Compensation Law. 

The respondents contend that the injury occurred prior to

the claimant clocking in and at a time before the claimant

was providing employment services. (Comm. Exh. 1 p. 3)

The Camden facility of the Southwest Arkansas

Development Council provides various services for senior

citizens.  For example, the Camden facility has a kitchen

where meals are prepared.  Meals are served in the Camden

facility.  In addition, drivers take meals prepared at the

Camden facility to home-bound seniors, and the Camden 
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facility caters meals for the Southwest Arkansas Development

Council facility at Chidester. (T. 51)

The facility also has vans that provide patrons

transportation for shopping and other destinations. (T. 75)

Patrons at the Camden facility can also engage in various

types of educational presentations and entertainment such as

playing dominoes and working puzzles. (T. 10, 54-55) 

At least some of the cooks start work at the Camden

facility at 7:00 a.m.  The facility is open to patrons

beginning at 8:00 a.m.  The facility is normally open to

patrons until approximately 3:00 p.m. (T. 75) Patrons and

employees have a sign-in sheet that the Camden facility uses

to keep up with how much food to cook. (T.  60) In addition,

employees each have their own time sheet for signing in and

out in the office of the county director, Myrtle Pratt. (T.

58)

The claimant, who was 83 years old at the time of the

hearing, worked four hours per day Monday through Thursday

before her fall. (T. 11) On the day she fell, she was

scheduled to work from 8:30 a.m. to 12:30 p.m. (T. 12)

In describing her normal work duties, the claimant

testified that she did not participate at all in serving

meals. (T. 10) The claimant performed such duties as making

coffee and tea, putting out napkins and cups, and listening

to patrons. (T. 11) The claimant also helped with

activities, helped patrons sign in if patrons needed help,



4ELSIE JOHNSON - G006042

took coffee to patrons, and sometimes, was herself the

entertainment, by telling jokes, singing, reading or doing

something to make patrons laugh. (T. 10, 66)

On July 9, 2010, the claimant arrived at work at

approximately 8:15 a.m. (T. 12) The facility has three doors

to the outside. (Resp. Exh. 1) The claimant entered through

the kitchen door, so she could greet the cooks on her way

in. (T. 16) The claimant walked through the kitchen into the

dining room in the direction of the copier office, where she

intended to place her purse in a drawer while she worked.

(T. 19, 24, 33) 

After greeting the cooks in the kitchen, the claimant

also greeted a patron in the dining room before her fall.

(T. 16, 26) The claimant testified that she stumped her toe

and fell, and she hit a dining table on the way down. (T.

12, 2) The degree of the claimant’s physical injuries are

not in dispute; the only issue at this time is whether the

claimant was performing employment services at the time she

fell. (T. 46)           

The Arkansas Workers’ Compensation Law defines a

compensable injury in part as “[a]n accidental

injury...arising out of and in the course of employment....” 

Ark. Code Ann. § 11-9-102(4)(A)(i).  A compensable injury

does not include “[i]njury inflicted upon the employee at a

time when employment services were not being performed....”

Ark. Code Ann. §11-9-102(4)(B)(iii).  The Arkansas Workers’
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Compensation Law does not define the term “in the course of

employment” or the term “employment services.”  Pifer v.

Single Source Transportation, 347 Ark. 851, 69 S.W.3d 1

(2002).  However, the Court in Pifer summarized:

We have held that an employee is performing “employment
services” when he or she “is doing something that is
generally required by his or her employer....”  We use
the same test to determine whether an employee was
performing “employment services” as we do when
determining whether an employee was acting within “the
course of employment.”  The test is whether the injury
occurred “within the time and space boundaries of the
employment, when the employee [was] carrying out the
employer’s purpose or advancing the employer’s interest
directly or indirectly.” 

Id. at 857 [Internal citations omitted].

Whether an employee is performing employment services

when a fall or accident occurs depends on the circumstances

of each individual case.  For example, in Cook v. ABF

Freight Systems, 88 Ark. App. 86, 194 S.W.3d 794 (2004), it

was determined that a truck driver was not performing

employment circumstance when he sustained an electrical

shock in a motel room paid for by his employer, even though

the driver was on call, where the evidence also established

that the driver was not required to stay in the motel and

was off the clock at the time the electrical accident

occurred.  In Hill v. LDL Leasing, 2010 Ark. App. 271, it

was held that a trucker was not performing employment

services while his truck was being unloaded under

circumstances where he was expected to stay with his truck,
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but he instead left the truck and went to a plant break room

to get a snack and was injured in the break room.

In McKinney v. Trane Co., 84 Ark. App. 424, 143 S.W.3d

581 (2004) a sheet metal fabricator was held not to be

performing employment services during a paid smoke break

where the evidence indicated that the worker at that time

was not involved in anything generally required by his

employer and was doing nothing to carry out his employer’s

purpose.  In reaching its decision, the Court considered the

worker’s testimony that he felt an obligation to report or

take of anything askew that he observed on break.  However,

the Court was not persuaded by the testimony when comparing

this worker’s situation to workers in other cases who were

required by their employers to take actions, as needed,

during their breaks for the benefit of the employer.

In Hightower v. Newark. Pub. Sch. Sys., 57 Ark. App.

159, 943 S.W.2d 608 (1997), a teacher was found not to be

performing employment services when she slipped on the

school’s icy parking lot attempting to go inside to sign in

to work on a winter morning.  The Court concluded that

merely walking to and from one’s car on the way to or

leaving work does not qualify as an employment service, even

if an injury occurs on the employer’s property.  In Srebalus

v. Rose Care, Inc., 69 Ark. App. 142, 10 S.W.3d 112 (200),

the Court reached the same result for a nursing home

employee who stepped in a pothole in her employer’s parking
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lot.  Likewise, in Rhodes v. Commercial Metals Co., 2010

Ark. App. 198, an industrial welder was found not to be

performing employment services where he finished his tasks

for the day, clocked out, then was injured when he returned

to his work station to retrieve a coat and lunch bucket that

he had forgotten to take with him.  In concluding that the

welder was not acting for the benefit of the employer when

the injury occurred, the Court noted that when the accident

occurred, the welder had not only completed his tasks and

clocked out for the day, but was also not “on call” or

subject to being recalled to work after clocking out.

In Clardy v. Medi-Homes LTC Services LLC, 75 Ark. App.

156, 55 S.W.3d 791 (2001), a nursing home employer was

carrying waste material to an outside storage area when she

deviated to walk over and speak to an off-duty co-worker who

was preparing to go fishing in a pond located behind the

nursing home.  The Court held that the employee failed to

establish that she was performing employment services when

she slipped and fell after exchanging “hellos” with her off

duty co-worker because she failed to establish how the

nature of her intended conversation with an off-duty co-

worker served her employer’s interests or was necessary to

the performance of any of her duties.

In Parker v. Comcast Cable Corp., 100 Ark. App. 400,

269 S.W.3d 391 (2007), the Court also affirmed a Commission

finding that a Comcast customer service representative was
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not performing employment services when she tripped getting

off of an elevator a little before 7:00 a.m. on Saturday as

she approached her work area in order to work an overtime

shift from 7:00 a.m. to 12:00 p.m.  At the time she tripped,

she had used a security card to gain access to the building,

but she had not yet clocked in.  The Court concluded that

the claimant was not performing employment services when she

tripped because she had yet to begin her work day,

notwithstanding that she used a key card for access before

she tripped.  Similarly, in Robinson v. St. Vincent

Infirmary Medical Center, 88 Ark. 168, 196 S.W.3d 508

(2004), a medical center employee was determined not to be

performing employment services when she slipped in a puddle

of coffee stepping off of an elevator while traveling from

the second floor to the fourth floor to retrieve her lunch

during her lunch break. 

By comparison, in Arkansas Methodist Hosp. v. Hampton,

90 Ark. App. 288, 205 S.W.3d 848 (2005), the Court affirmed

a Commission finding that an ICU nurse on a 12 hour shift

was performing employment services when she went to the

hospital cafeteria to get breakfast for all of the ICU

nurses.  The employer benefitted because the nurse’s action

in getting breakfast for all of the nurses reduced the

number of times that the ICU unit was less than fully

staffed.  In Hudak-Lee v. Baxter County Reg’l Hosp., 2011

Ark. 31, __ S.W.3d __, the Court found that a secretary
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called in from vacation to work an unscheduled twelve hour

night shift was advancing her employer’s interests, and

therefore performing employment services, when she stepped

outside the hospital for a break to refresh herself so she

could complete her unscheduled shift, and fell while walking

toward the hospital’s emergency room door entrance in order

to return to a suicidal patient’s room for further one-on-

one observation.

Likewise, in Wal-Mart Stores, Inc. v. King, 93 Ark.

App. 101, 216 S.W.3d 648 (2005), a store employee was

performing employment services while walking on her way to

the employee lounge to take a break since her employer

generally required its employees to go to the employee

lounge to take a break.  In Wal-Mart Stores, Inc. v. Sands,

80 Ark. App. 51, 91 S.W.3d 93 (2002), a store employee was

performing employment services when struck by a cart while

returning her purse to her locker after a scheduled break

because her employer required that all personal items be

placed in an employer-supplied locker during work to prevent

employee theft at the cash registers.

In Ray v. University of Arkansas, 66 Ark. App. 177, 990

S.W.2d 588 (1999), a food service worker for the University

was performing employment services when she became injured

on a scheduled break under circumstances where the employer

paid for the break and the worker was required by the
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University to assist diners while she was on break if the

need arose.

In Dearman v. Deltic Timber Corp., 2010 Ark. App. 87,

___ S.W.3d ___, the Court found that a lumber grader

employed at a production line-type mill continued to advance

the employer’s interests, even during break, under

circumstances where all employees were required to take a

mandatory 15 minute break all at the same time while the

mill’s production shut down.  In Wallace v. West Fraser

South, Inc., 365 Ark. 68, 225 S.W.3d 361 (2006), the Court

held that an employee was performing employment services

when injured returning to his work site after a break

especially since he was not permitted to leave the workplace

area during break.  

In Collins v. Excel Specialty Prods., 347 Ark. 811, 69

S.W.3d 14 (2002), the Court held that an employee is

performing employment services while on a restroom break

because a restroom break is a necessary function and

directly or indirectly advances the interests of the

employer.  In Jonesboro Care & Rehab Ctr. v. Woods, 2010

Ark. 482, ___ S.W.3d ___, the Court held that an employee

was performing employment services when she stepped outside

for a break after a mandatory seminar under circumstances

where she was expected to wait in order to complete

paperwork and pick up her paycheck before she was allowed to

leave for the day. 
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In Foster v. Express Personnel Services, 93 Ark. App.

496, 222 S.W.3d 218 (2006), the Court found that a credit

card slip processor with an office on the second floor of a

used car building was nevertheless performing employment

services as she slipped and fell while walking through a

service bay, going to work in the morning, before she had

signed in and before she had reached her desk on the second

floor.  Evidence indicated that Foster’s job required her to

confer periodically with a warranty clerk and a service

manager, both of whom worked in the service area, that

either the warranty clerk or the customer service manager

would at times question Foster about work-related matters

when she arrived at work, and that Foster was considered to

be “on the job” as soon as she walked through the service

bay doors if the service manager needed something because

she would in fact be stopped and questioned if the service

manager needed her for something.  Under these

circumstances, the Court concluded that Foster’s job duties

began as soon as she crossed the threshold of the service

bay area in the morning, and it did not matter that Foster

was not questioned by either the service manager or the

warranty clerk on the day she was injured walking through

the service bay area.  

Similarly, in Barrett v. C. L. Swanson Corp., 2010 Ark.

App. 91, ___ S.W.3d ___, the Court found that a commissary

catering manager was advancing her employer’s interests and
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therefore performing employment services where, after she

had clocked out for the day, she fell and became injured

while in the process of checking a mailbox and a fax machine

as she did everyday after clocking out.  The Court noted

that Barrett was injured in an area where employment

services were expected of her, and she was at the time of

her injury doing something that she had done for years at

the request of her employer.  

In Texarkana School Dist. v. Conner, 373 Ark. 372, 284

S.W.3d 57 (2008), a school janitor was found to be

performing employment services when unlocking a school gate

while returning from lunch where the janitor was subject to

being on call while on school grounds, and opening the gate

would allow other employees to enter and exit a parking lot

after the regular lot entrance had become blocked.

In Kimbell v. Association of Rehab Industry, 366 Ark.

297, 235 S.W.3d 499 (2006), a Rehab employee on smoke break

was nevertheless found to be performing employment services

while on break under circumstances where one of the agency’s

clients walked up to the employee on break, and the Rehab

employee fell while discussing with the client a release to

work.  In White v. Georgia-Pacific Corp., 339 Ark. 474, 6

S.W.3d 98 (1999), a forklift operator on a smoke break was

also determined to be performing employment services during

the break under circumstances where he was required to take

his smoke break where he could monitor the veneer dryers
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that he was responsible for loading with lumber, and he

would have been required to take immediate action if one of

the dryers had required attention during his break.

In Caffey v. Sanyo Mfg. Corp., 85 Ark. App. 342, 154

S.W.3d 274 (2004), a manufacturing plant employee was found

to be performing employment services when she slipped and

fell after she entered the building but minutes before she

clocked in at the beginning of her work shift.  However, at

the time of her slip and fall, the worker had already been

required to show her badge at two check points prior to

entering the facility.  Although the worker was not paid

until she clocked in, the Court determined that showing her

badge at two points, then entering the plant and walking

down a specific hall to the time clock were all actions

required by her employer.

Similarly, in Wood v. Wendy’s Old Fashioned Hamburgers,

2010 Ark. App. 307, a restaurant employee who slipped and

fell while exiting the restaurant through a back entrance

mandated by her employer was found to be performing

employment services by proceeding to the mandated door even

though she was clocked out, was not being paid after she

clocked out, and had no more job duties to perform when she

fell.

In Privett v. Excel Specialty Products, 76 Ark. App.

527, 69 S.W.3d 445 (2002), a meat cutter clocked in to work,

went to the equipment room to get her equipment, then went
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to the laundry room to get dressed and went toward the

production area of the plant.  However, she turned back

toward the laundry room when she realized that she had left

a knife scabbard in the laundry room.  As she exited the

production area toward the laundry room, she fell.  Although

the worker contended that she was not performing employment

services when she fell, the Court concluded that she was

manifestly advancing her employer’s interests by retrieving

necessary equipment since she was required and expected to

wear the necessary clothing and have her equipment as part

of her job.

In Crossett School Dist. v. Fulton, 65 Ark. App. 63,

984 S.W.2d 833 (1999), a school teacher required her glasses

to read fine print for a work assignment and discovered that

she did not have her glasses with her at school.  The Court

upheld a Commission finding that the teacher was performing

employment services when she slipped and fell on ice after

retrieving her glasses from her car in the school’s parking

lot.  The Court indicated that the teacher was attempting to

carry out her work assignment when she went to retrieve her

glasses.

In Shults v. Pulaski County Special School Dist., 63

Ark. App. 171, 976 S.W.2d 399 (1998), the Court found that a

school custodian was performing employment services when he

fell entering a school building between 6:30 and 6:45 a.m. 

The custodian’s first duty upon arriving at work was to
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check, and disarm if necessary, an alarm system when he

entered the building.  The Court held that this activity

carried out the employer’s purpose and advanced the

employer’s interests, so that when the claimant tripped

shortly after checking the alarm he was in the process of

performing his duties for the employer.

In comparing the evidence in the present case to

circumstances where the Courts have determined that

employees were performing employment services near in time

to entering or leaving their work areas, I note that in the

present case the Camden facility opens for some employees to

begin work at 7:00 a.m, but the claimant in the present case

was not scheduled to begin work until 8:30 a.m.  There was

no evidence at the hearing indicating that the claimant was

in any way in charge of building security upon coming to

work, so the present case appears distinguishable from the

relevant facts in Shults v. Pulaski County Special School

District, supra.

In addition, the evidence indicates that the Camden

facility had three doors to enter the building, and

employees were at liberty to use any entrance to arrive at

work.  This case is therefore also distinguishable from

cases where employees are expected to use designated

entrances or routes such as in Caffey v. Sanyo Mfg. Corp.

supra, and in Wood v. Wendy’s Old Fashioned Hamburgers,

supra.
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Since the claimant placing her purse in a drawer before

going to work would be for her own convenience, and not as a

means of theft prevention or other potential benefit for her

employer, I also find the present case distinguishable from

the relevant facts establishing employment services in Wal-

Mart Stores, Inc. v. Sands, supra. 

However, I note that some of the claimant’s testimony 

in the present case arguably presents circumstances bearing

some similarity to the relevant facts establishing

employment services in Foster v. Express Personnel Services,

supra, where a credit card processor was found to be

performing employment services as soon as she entered the

facility by virtue of possible questions and demands posed

by other individuals along the way through the building to

her desk, and in Barrett v. C. L. Swanson Corp., supra,

where a manager performed employment services, including

checking a mailbox and a fax machine, even after she was

clocked out for the day.  

By comparison, in the present case, the claimant was

assigned to begin work at 8:30 a.m., and the Camden facility

was open to senior citizen patrons beginning at 8:00 a.m.,

i.e. thirty minutes before the claimant was scheduled to

work.  I note that, according to the diagram in evidence

drawn by Myrtle Pratt, the county director, there was no

entrance from the outside to Ms. Pratt’s office (where the

claimant signed her time sheet to officially start her work
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day) which did not require the claimant to walk through

either the community room or the dining room, or both, where

patrons could be present and demanding assistance from any

staff member who walked by. (Resp. Exh. 1)

There is also no dispute that on the day she fell, the

claimant greeted a patron in the dining room on her way to

put up her purse and sign in for work.  In addition, the

claimant testified regarding activities that she might

perform on other days before she signed in for work:

Q.  Okay. And would you normally, when you came to work
every day, would you go and put up your purse?  Would
that–

A.  Yes, I would.

Q.  And that would be the first thing that you did?

A.  Sometimes I would sign people in if they were
coming in.  We have a sign-in sheet.  And sometimes I
would sign them in before I signed my sheet, time
sheet.

Q.  Okay.  So there was a sign-in sheet for clients–

A.  Yes.

Q.  --and then a sign-in sheet for you?

A.  Yes.

Q.  Okay.  And so on some mornings you’re saying that
you had to sign people in?

A.  Uh-huh.

Q.  Okay.  Were there other things that you had to do
in the mornings sometimes before you signed in?

A.  Well, if coffee needed to be made, I would do that,
or if somebody needed something, I would do that before
I got to sign in. (T. 13-14) [Emphasis added]
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However, unlike the credit card processor in Foster,

who was expected by her employer to be available to assist

others as soon as she walked into the facility, and the

manager in Barrett, who was expected by her employer to

check a mailbox and a fax machine after clocking out, the

claimant’s supervisor in the present case, Ms. Pratt,

testified that her employees were expected to sign in before

they started working. (T. 57, 59) Ms. Pratt testified that

she has no control over what her employees do before they

sign in. (T. 70-71, 73) Ms. Pratt testified that if the

claimant was scheduled to begin work at 8:30 but arrived at

8:15, she would visit around and then sign in at 8:30. (T.

75) Julie Kimbrell, who also worked at Southwest Arkansas

Development, testified at the hearing that employees sign in

before they go to work. (T. 77)

In light of the testimony of Ms. Pratt and Ms.

Kimbrell, which I find credible as to what Southwest

Arkansas Development Council expected of Ms. Johnson as an

employee, I am persuaded that, although Ms. Johnson on

occasion had assisted patrons of the facility and made

coffee before she signed in to work, she was not expected or

required to do so by her employer.  To the contrary, her

employer expected the claimant to sign in before she began

working.  Consequently, I find this case distinguishable

from Foster v. Express Personnel Services, supra, where the

employer’s expectations meant that the employee was
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performing employment services as soon as she walked through

the door from outside in the morning and distinguishable

from Barrett v. C. L. Swanson Corp., supra, where the

employer’s expectations required the manager to perform some

additional duties even after clocking out.

To the extent that the claimant may contend that her

greeting a patron in the dining room as she was passing

through the dining room amounted to employment services on

the morning she fell, I note that Southwest Arkansas

Development Council would appear to derive at least an

indirect benefit from its employees behaving in a civil

manner while walking past patrons in the common areas even

before the employees sign in and go to work, even though

employees were not required to do so.  However, I do not

equate the claimant’s saying good morning to a patron as she

walked through a common area fifteen minutes before signing

in to start work with actually assisting a patron, and

therefore performing an employment service, as occurred in

Kimbrell v. Association of Rehab Industry, supra, where a

client approached a Rehab employee on a smoke break and then

discussed his case with the employee during the employee’s

break.  In addition, the claimant in the present case has

not established that her fall was causally related to her

greeting a patron before she fell at approximately 8:15 on

the way to putting her purse in a drawer and signing in for

work at 8:30. 
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Because the evidence establishes that the claimant’s

fall occurred approximately 15 minutes before she would sign

in to begin performing the tasks expected of her by her

employer, and since the claimant has failed to establish

that she was carrying out her employer’s purpose or

advancing her employer’s interests when she walked through

the dining room 15 minutes before she was either scheduled

or expected to begin working, I find that this case is

instead more analogous to the situations presented in

Hightower v. Newark Pub. Sch. Sys., supra; Srebalus v. Rose

Care, Inc., supra; Rhodes v. Commercial Metals Co., supra;

Clardy v. Medi-Hones LTC Services LLC, supra; Parker v.

Comcast Cable Corp., supra; and Robinson v. St. Vincent

Infirmary Medical Center, supra, where benefits were denied

for injuries sustained on the employer’s property at a time

when employment services were not being performed.        

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employee-employer-carrier relationship existed
on July 9, 2010, and at all pertinent times.

2. The claimant’s average weekly wage of $143.63
entitles her to a temporary total disability
compensation rate of $96.00 per week.

3. The respondent controverts this claim in its
entirety.

4. The claimant’s injury occurred at a time that
employment services were not being performed.

ORDER

For the reasons discussed herein, this claim must be,
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and hereby is, respectfully denied.  The respondents are

directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


