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Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant, MR. CARL JOHNSON, was unrepresented and
appeared pro se.

Respondents No. 1 were represented by HONORABLE CAROL
LOCKARD WORLEY, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 was represented by HONORABLE DAVID PAKE,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

October 11, 2011, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on September 12, 2011.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. The employer/employee relationship existed on
September 21, 2007.

2. The claimant’s average weekly wage of $766.59
entitles him to temporary total disability
benefits in the amount of $504.00 per week and
permanent partial disability benefits in the
amount of $378.00 per week.

 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:



2CARL JOHNSON - F711461

1Claimant’s proffered Exhibit No. 1 is still physically
contained in the bound volumes, but will not be considered
in rendering a decision. 

Claimant:

1. Compensability of low back and left shoulder
injuries sustained on September 21, 2007. 
(Reserved by administrative law judge pending
resolution of res judicata/law of the case).

2. There’s evidence that was not shown to the judge
which would probably have changed the outcome of
his previous decision, such medical records that
was a part of my case, but not shown to the judge.

Respondent No. 1:

1. Whether this matter is barred by the doctrine of
res judicata and/or law of the case.

2. Whether respondents are entitled to costs and fees
(including cost of hearing, court reporter fee,
attorney’s fee and related expenses) pursuant to
Ark. Code Ann. § 11-9-714.

3. Whether respondents are entitled to sanctions
pursuant to Ark. Code Ann. § 11-9-717 and 706 and
Ark. Code Ann. § 16-22-30.

4. Whether respondents are entitled to sanctions
pursuant to Rule 11.

Respondent No. 2:

1. As delineated in Respondent No. 1’s prehearing
questionnaire response of August 31, 2011.

Except to the extent that Claimant’s proffered Exhibit

No. 1 has been excluded from consideration as discussed

herein below1, the evidentiary record consists of four

volumes: (1) The transcript of the October 11, 2011, hearing

and the exhibits contained therein; (2) A second bound

volume entitled “Exhibit Binder 1 of 1" prepared by the



3CARL JOHNSON - F711461

court reporter following the hearing on October 11, 2011;

(3) A copy of the transcript and exhibits presented into

evidence at a prior hearing conducted on November 4, 2008,

which has now been marked as “Joint Exhibit No. 2" for

purposes of the current record; and (4) three post-hearing

filings which I have “blue-backed” together in one volume to

designate as part of the record.  Those three post-hearing

filings are (1) Respondent No. 1's summary of legal fees and

court reporter expenses filed on October 21, 2011, to assist

the Full Commission in calculating the amount of a possible

bond request; (2) The claimant’s post-hearing brief filed on

November 3, 2011, and (3) Respondent No. 1's response filed

on November 8, 2011.   

DISCUSSION

History

This matter has been the subject of a prior hearing

conducted on November 4, 2008. (Jt. Exh. 2) In a Prehearing

Order filed on September 16, 2008, in preparation for that

first hearing, Mr. Johnson contended in part that he

sustained a low back injury and a left shoulder injury on

September 21, 2007, while lifting meat in the course of his

employment for U. S. Food Service. (Jt. Exh. 2 - Comm. Exh.

1 p. 2) U.S. Food Service contended in part that Mr. Johnson

did not sustain either a back injury or a shoulder injury as

alleged, and that Mr. Johnson also did not sustain a

compensable injury under the Arkansas Workers’ Compensation
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Act in light of a positive drug test within 24 hours of the

alleged injury. (Jt. Exh. 2 - Comm. Exh. 1 p. 2)

     Following the November 4, 2008, hearing, this

Administrative Law Judge filed an Opinion and Order on

December 31, 2008, finding in part that Mr. Johnson

established by a preponderance of the evidence that he

sustained a compensable left shoulder injury on

September 21, 2007, but failed to establish that he

sustained a compensable back injury on September 21, 2007. 

(Jt. Exh. 1 p. 35-36) With regard to the positive drug test

issue, the Administrative Law Judge found that the

preponderance of the evidence established the presence of an

illegal drug (PCP a/k/a phencyclidine a/k/a angel dust) in

Mr. Johnson’s body immediately after his alleged injury,

which created a statutory presumption that Mr. Johnson’s

injury or accident was substantially occasioned by the use

of illegal drugs. (Jt. Exh. 1 p. 22-24) The Administrative

Law Judge also found, however, that Mr. Johnson rebutted the

presumption that the PCP found in his body substantially

occasioned his accident or his alleged injuries arising out

of that accident on September 21, 2007. (Jt. Exh. 1 p. 25)   

     Both parties appealed the Administrative Law Judge’s

findings to the Full Commission. (Jt. Exh. 1 p. 39) After

conducting a de novo review of the entire record, the Full

Commission filed an Opinion on June 18, 2009, that affirmed

in part and reversed in part the decision of the
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Administrative Law Judge. (Jt. Exh. 1 p. 39) The Full

Commission found that the presence of PCP in the claimant’s

body created a rebuttable presumption that the accident was

substantially occasioned by the use of an illegal drug.

However, the Full Commission also found that Mr. Johnson

failed to rebut the presumption that his alleged

September 21, 2007 accidental injury was substantially

occasioned by the use of the illegal drug phencyclidine.  In

light of that finding, the Full Commission concluded that

the claimant failed to establish that he sustained a

compensable injury to his left shoulder or to his low back.

(Jt. Exh. 1 p. 45)

Mr. Johnson appealed the Full Commission’s decision to

the Arkansas Court of Appeals. (T. 48) Mr. Johnson argued

before the Court of Appeals that his drug test was suspect

because the results were identified as “non-contact

positive.”  In an Opinion delivered on January 6, 2010, the

Court of Appeals concluded that a “non-contact positive”

drug test only meant that the reviewing medical professional

was unable to contact the employee to provide a possible

explanation for the drug’s presence, and the Court concluded

that this descriptive term does not indicate uncertainty in

the results obtained. The Court found that the Full

Commission correctly concluded that the results of the drug

test triggered the statutory presumption that Mr. Johnson’s
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alleged on-the-job injury was substantially occasioned by

the employee’s drug use. (Jt. Exh. 1 p. 48) 

The Court also affirmed the Full Commission’s

conclusion that Mr. Johnson failed to rebut the presumption

that his alleged injury was substantially occasioned by his

drug use.  In affirming that finding, the Court noted that

Mr. Johnson did not offer any evidence that his injury was

inevitable, and he offered no testimony from co-workers or

customers that he was not impaired at the time of the

injury. (Jt. Exh. 2 p. 49) 

Mr. Johnson then filed a Petition for Rehearing at the

Court of Appeals which was denied on February 3, 2010, and

Mr. Johnson filed by a Petition for Review at the Arkansas

Supreme Court which was denied on May 27, 2010. (Jt. Exh. 2

p. 51-52) 

Approximately one year later, on April 29, 2011, Mr.

Johnson filed a second claim for benefits at the Commission

for the injuries that he allegedly sustained on

September 21, 2007. (Jt. Exh 1. p. 53) On June 21, 2011,

Respondent No. 1 filed a motion to dismiss the second claim

on the grounds that the second claim is barred by the

doctrine of res judicata. (Jt. Exh. 1 p. 54) 

Mr. Johnson’s second claim and the respondent’s motion

to dismiss were referred back to the Administrative Law

Judge.  In a telephone conference conducted on July 25,

2011, Respondent No. 1's attorney informed Mr. Johnson that
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Respondent No. 1 intended to pursue sanctions if Mr. Johnson

persisted in pursuing a claim that had already been

litigated and denied.  As a result of the telephone

conference, the Administrative Law Judge sent the parties on

July 27, 2011, prehearing questionnaires to complete if Mr.

Johnson determined to pursue this claim a second time. 

However, the Administrative Law Judge also enclosed with

that letter and questionaire for Mr. Johnson to review

copies of the sanction statutes referenced by Respondent No.

1's attorney in the telephone conference two days earlier,

and copies of Commission and Court decisions explaining and

applying the judicial doctrine of res judicata.  In that

letter, the Administrative Law Judge cautioned Mr. Johnson

to conduct his own legal research on the doctrine of res

judicata, in addition to reviewing the enclosed information,

and to consider carefully the enormous expense that he may

incur in costs and attorney’s fees if he pursues the same

claim a second time without reasonable grounds. (Jt. Exh. 1

p. 112-113)

However, Mr. Johnson chose to proceed with the second

claim, and as a result both parties filed prehearing

questionaire responses.  In a prehearing telephone

conference conducted on September 12, 2011, and in a

Prehearing Order filed on that same date, the Administrative

Law Judge set a hearing date of October 11, 2011, on the

issues of res judicata/law of the case, and Respondent No.
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1's entitlement to costs, fees and sanctions associated with

defending this claim a second time. (Jt. Exh. 1 p. 221)

However, the Administrative Law Judge reserved any finding

on the amount of any possibly awarded costs, sanctions and

attorney’s fees since the total costs and fees associated

with defending this claim a second time cannot be determined

until this second claim has worked its way through any and

all appeals so that costs and fees stop accruing.

Mr. Johnson was the only witness to testify at the most

recent hearing conducted on October 11, 2011.  The

respondents objected to portions of the documents offered

into evidence by Mr. Johnson.  The Administrative Law Judge

accepted the documents as a proffer at the hearing in order

to rule on their admissibility when rendering a decision on

the merits of the case.

Issue 1: Evidentiary Objections

A. Claimant’s Proffered Exhibit 1.

     Claimant’s proffered Exhibit No. 1 is 43 pages of

medical reports dating from 2003 to 2011.  Among the

respondents’ various objections, Ms. Worley indicated that

she did not receive a copy of the exhibit until the morning

of the hearing. (T. 26) Mr. Johnson did not dispute Ms.

Worley’s statement as to when she received the documents.

Mr. Johnson indicated that he did not pick up the documents

until October 7, 2011, i.e., until four days before the

hearing. (T. 25)       
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Arkansas Code Annotated Section 11-9-705(c)(2)-(3)

provides that, as a condition precedent to offering medical

reports into evidence, the party offering the reports must

furnish a copy of the reports to the opposing party and to

the Commission at least seven (7) days before the hearing.

Any party failing to observe this requirement may not be

allowed to introduce medical reports except in the

discretion of the hearing officer or the Commission.

Likewise, the Administrative Law Judge’s Prehearing

Order filed on September 12, 2011, provided that no

documents will be allowed into evidence unless exchanged at

least seven days before the hearing, except with leave of

the Commission upon a showing of good cause. (Jt. Exh. 1 p.

224)

     In the present case, Mr. Johnson argues in his post-

hearing brief without explanation, justification or any cite

to authority, that his exhibit from Hillcrest Family

Practice should be accepted into evidence.  I find that Mr.

Johnson has failed under these circumstances to establish

good cause for waiting until October 7, 2011, to retrieve

his earlier reports and any opinion that he desired to offer

into evidence from Dr. Holland, a physician at Hillcrest

Family Practice Clinic.  Consequently, the documents

contained in Claimant’s proffered Exhibit No. 1 will not be

considered in rendering a decision in this case, except to

the extent that some of these documents are a duplication of
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documents that have already been accepted into evidence in

other places in Joint Exhibit No. 1 and/or Joint 

Exhibit No. 2.

B.  Joint Exhibit No. 1 Pages 57-106 And Pages 181-208.

     Pages 57 through 106 are a 50 page document received

from Mr. Johnson at the Commission on July 18, 2011, and

later forwarded to Respondent No. 1.  This document includes

a handwritten letter at the front, a handwritten conclusion

at the end, as well as medical reports, and documents from

the Arkansas Judicial Discipline & Disability Commission. 

Pages 181 through 208 are Mr. Johnson’s answers to the

Administrative Law Judge’s most recent Prehearing

Questionaire, a Certificate of Service page, and attached

medical reports.

The respondents do not contend that the documents were

not received in a timely manner under the seven-day rule. 

The respondents contend instead that the documents are not

relevant to the res judicata/law of the case and cost/fee

issues presently before the Commission, that a portion of

the documents contain hearsay, and that all medical evidence

should have been submitted at the prior hearing conducted on

November 4, 2008. (T. 18-28)

On these points, I first note that the Commission is

not bound by the technical rules of evidence but shall

conduct the hearing in a manner as will best ascertain the

rights of the parties. Ark. Code Ann. § 11-9-705(a)(1). In
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an administrative setting, the Commission should be able to

determine the probative value of hearsay testimony and other

proof that might not be admissible in a court of law.  St.

Paul Ins. Co. v. Touzin, 267 Ark. 539, 592 S.W.2d 447

(1980).

In the present case, I note that Mr. Johnson’s

testimony with regard to the res judicata defense was that

he did not have a full and fair opportunity to present his

case at the prior hearing because there were some medical

records left out of the medical file that he received from

Concentra. (T. 35) Mr. Johnson testified that he found where

he had injured his back in 2004 when he was going through

records looking for his wife’s death certificate. (T. 35)

Mr. Johnson testified that the 2004 medical records were not

included at the first hearing. (T. 25) Mr. Johnson testified

that the evidence that he already had an injury in 2004, an

injury that he had already reported and was on file, would

have changed the outcome of the Administrative Law Judge’s

first decision. (T. 36) With regard to the drug test for

which the Full Commission and the Court of Appeals denied

benefits the first time, Mr. Johnson testified that the

medical reports from Concentra are relevant because if he

had in fact had drugs in his system, drugs should have also

been detected when he injured his back in 2004. (T. 39) When

questioned about his obligation to present his medical

evidence at the first hearing, Mr. Johnson testified “Well,
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I can’t introduce them if I don’t have them.” (T. 43) Mr.

Johnson has previously identified the new evidence which was

not presented at the 2008 hearing as a report from

September 24, 2004. (T. 51-52) Mr. Johnson testified with

regard to his letter of July 2011 at issue, that the letter

is relevant because it explains the beginnings of why he was

“here today.” (T. 53)

I find that Mr. Johnson has offered the disputed

documents into evidence in support of his contention that he

did not have a full and fair opportunity to present his case

at the first hearing.  Having reviewed the documents, I also

conclude that the documents do not present a danger of

causing unfair prejudice to the respondents, confusion of

the issues, misleading the finder of fact, or undue delay,

waste of time, or overly cumulative evidence on the issues

of res judicata/law of the case and/or costs/fees. The

documents will be admitted into the record in support of Mr.

Johnson’s legal theories.

C.  Claimant’s Post-Hearing Brief

In their filing of November 8, 2011, Respondent No. 1

objected to the claimant’s post-hearing brief because it

does not address the hearing issues of res judicata and

sanctions against the claimant, because the brief instead

addresses the merits of the claim for benefits, because the

brief requests a ruling on alleged 2003 and 2004 injuries,
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and because the brief addresses for the first time whether

sanctions should be awarded against the respondents.

Mr. Johnson’s post-hearing brief will be accepted and

considered. However, I assure both parties that the

Commission is well aware that a brief is not evidence. 

Ricky Gaskins v. Jeff Miner Trucking, Full Workers’

Compensation Commission, Opinion filed on January 4, 2010

(F707970).  Likewise, the issues which will be decided at

this time will be issues which were identified either in the

Prehearing Order filed on September 12, 2011, or during the

hearing conducted on October 11, 2011.  

Issue 2: Res Judicata/Law Of The Case

     The judicial doctrine of res judicata bars re-

litigation of a claim when five factors are met: (1) the

first litigation resulted in a final judgment on the merits;

(2) the first litigation was based on proper jurisdiction;

(3) the first claim was fully contested in good faith; (4)

both the first and second litigation involve the same claim

or cause of action; and (5) both the first litigation and

the second litigation involve the same parties or their

privies.  Winrock Grass Farm v. Affiliated Real Estate

Appraisers of Arkansas, 2010 Ark. App. 279, ___ S.W.3d ___

citing Powell v. Lane, 375 Ark. 178, 289 S.W.3d 440 (2008).

The key question is whether the party against whom res

judicata is being asserted had a full and fair opportunity

to litigate the claim in the earlier litigation. Id. (citing
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Linder v. Arkansas Midstream Gas Servs. Corp., 2010 Ark.

117,     S.W.3d    ).  The exceptions to res judicata are

(1) fraud or collusion in the procurement of the first

judgment or (2) lack of jurisdiction.  National Bank of Comm

v. The Dow Chem. Co., 338 Ark. 752, 1 S.W.3d 443 (1999)

(citing Wells v. Arkansas Public Serv. Comm’n, 272 Ark. 481,

616 S.W.2d 718 (1981)). 

The doctrine of res judicata applies to decisions of

the Arkansas Workers’ Compensation Commission.  Linda Marie

Gavin Clowers v. Dillards, Full Workers’ Compensation

Commission, Opinion filed May 11, 2004 (D804265) (citing

Perry v. Leisure Lodges, 19 Ark. App. 143, 718 S.W.2d 114

(1986) and Gwin v. R. D. Hall Tank Co., 10 Ark. App. 12, 660

S.W.2d 947 (1983)).  The rationale underlying the doctrine

of res judicata is to end litigation by preventing a party

who has had one fair trial of a question of fact from again

drawing it into controversy. Id. citing Mohawk Tire and

Rubber Co. v. Brider, 259 Ark. 728, 536 S.W.2d 126 (1976).

In the present case, I find that all five factors are

present. In this regard, there is apparently no dispute that

Mr. Johnson’s first claim for allegedly compensable injuries

sustained on September 21, 2007, resulted in a final

judgment denying that claim when the Arkansas Court of

Appeals on January 10, 2010, affirmed the Full Commission’s 

finding that Mr. Johnson’s injury was not compensable

because Mr. Johnson failed to rebut the presumption that his
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drug use substantially occasioned his alleged on-the-job

injuries. (Jt. Exh. 1 p. 171-174) This judgment became final

when the Arkansas Court of Appeals denied Mr. Johnson’s

request for reconsideration and the Arkansas Supreme Court

denied Mr. Johnson’s request for review. (Jt. Exh. 1 p.

175-176)

With regard to jurisdiction, both the first claim and

the second claim were filed by Mr. Johnson at the Arkansas

Workers’ Compensation Commission for adjudication, and the

Commission’s jurisdiction has never been in dispute.

In addition, both the first litigation and the second

litigation involve the same claim or cause of action, i.e.,

the compensability of injuries that Mr. Johnson allegedly

sustained at work on September 21, 2007.  Mr. Johnson and

his employer, U.S. Food Service, were parties to both the

prior litigation and the present litigation, and U.S. Food

Service fully contested the claim in the prior litigation,

as evidenced by a decision in their favor filed by both the

Full Commission and the Arkansas Court of Appeals in the

prior litigation.

Mr. Johnson contends in part that he did not have a

full and fair opportunity to present his case at the 2008

hearing because (1) Concentra did not send to him before the

2008 hearing medical reports for treatment that he received

in 2004, and (2) the lack of notation of a positive post-

injury drug test in 2004 would have been evidence in support
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of his contention at the 2008 hearing that his 2007 post-

injury drug test was incorrect.

However, as indicated above, the exceptions to res

judicata are (1) fraud or collusion in the procurement of

the first judgment, or (2) lack of jurisdiction.  Here,

there has never been any dispute regarding the Commission’s

jurisdiction to hear the first claim.

With regard to fraud or collusion, there was clearly no

collusion between Mr. Johnson and U.S. Food Service in

previously receiving from the Full Commission and the Court

of Appeals a decision that Mr. Johnson failed to rebut the

statutory presumption that his drug use substantially

occasioned his alleged on-the-job injuries. 

In addition, Mr. Johnson presented no evidence

whatsoever at the second hearing that U.S. Food Service

engaged in any type of fraudulent conduct to deny Mr.

Johnson the medical reports from 2004 that Mr. Johnson now

apparently deems critical to the 2007 drug use issue that

formed the basis of the decision of the Full Commission and

the Court of Appeals to deny benefits in the first

litigation.  

Further, I note that Concentra is not a party to this

litigation, and in any event, when Mr. Johnson sought a copy

of his medical reports from Concentra before the 2008

hearing, Mr. Johnson was in a position at that time to

determine whether the documents that he received included
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reports for treatment that he received in 2004.  Moreover, I

note that Mr. Johnson obtained from Concentra and offered

into evidence at the first hearing a number of drug testing

reports that pre-dated his alleged 2007 on-the-job injury,

including four documents with 2004 service dates. (Jt. Exh.

2 - Comm. Exh. 5) 

Mr. Johnson did attach to his most recent prehearing

questionaire response a Concentra report from September 29,

2004, that contains “Protocol Notes” with notations and

abbreviations that may refer to possible drug testing. 

Consequently, that report might arguably contain information

relevant to drug tests taken before the 2007 post-accident

drug test that found the presence of PCP.  However, neither

the September 29, 2004, report attached to Mr. Johnson’s

most recent prehearing questionaire or any other evidence in

the record specifically indicates that a sample was in fact

collected on or about September 24, 2004, that a sample was

tested, and/or what results were obtained if a sample was in

fact collected and tested. (Jt. Exh. 1 p. 186)

On the other hand, there was evidence in the record at

the first hearing, which the Full Commission discussed,

indicating that Mr. Johnson after 2004 tested positive for

PCP from a random drug test on September 15, 2005, and again

on September 28, 2007, in his post-accident drug test. (Jt.

Exh. 1 p. 164-165) Consequently, even if Mr. Johnson had

established at the most recent hearing that a legitimate
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exception to res judicata applied in this case, which he

clearly did not do, and even if he had established at the

most recent hearing that he tested negative for PCP on or

about September 24, 2004, which he also did not establish, a

negative test for PCP in 2004 would carry essentially no

probative value on the issue as to whether he tested

positive for PCP in 2007, where he presented no evidence of

defective testing procedures in 2007 and where he had

previously tested positive for PCP on random testing in

2005.

In summary, the preponderance of the evidence

establishes that the five factors for res judicata are

clearly present in this case, and that neither of the two

exceptions to res judicata apply in this case.  Mr. Johnson

has instead previously had a full and fair opportunity to

present evidence on whether or not PCP was in his body on

September 21, 2007, and to present evidence in order to

establish that his drug use did not substantially occasion

his alleged on the job injury.  Consequently, Respondent No.

1's motion to dismiss this second claim for injuries

allegedly sustained on September 21, 2007, should be granted

because this second claim is barred by res judicata. 

Because I conclude that the judicial doctrine of res

judicata is on point and adequately describes the rationales

and exceptions for prohibiting a second claim on a factual

issue previously decided in this case, no discussion of the
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law of the case doctrine as an alternative grounds for

dismissing is warranted.  

Issue 3: Requested Sanctions

Arkansas Code Annotated Section 11-9-714 provides that

the cost of proceedings shall be assessed against a party if

the party has instituted or continued the proceedings

without reasonable grounds.  The assessed costs under

Section 714 cannot include attorney’s fees.  Couch v. First

State Bank, 49 Ark. App. 102, 898 S.W.2d 57 (1995).

In addition, pursuant to Arkansas Code Annotated

Section 11-9-717(a), a party’s signature on any relevant

paper filed at the Commission constitutes a certificate by

him that (1) he has read the document; (2) to the best of

his knowledge, information and belief after a reasonable

inquiry, it is well grounded in fact, and it is warranted by

existing law or a good faith argument for the extension,

modification or reversal of existing law; and (3) it is not

intended for improper purposes such as to harass, cause

unnecessary delay, or to needlessly increase the cost of

litigation.  If a claim or other paper is signed in

violation of these requirements, then the Commission shall

impose appropriate sanctions which may include a reasonable

attorney’s fee.

     In the present case, the only two relevant facts that

Mr. Johnson established with regard to Respondent No. 1's

res judicata defense are that (1) Mr. Johnson did not
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present into evidence at the 2008 hearing a copy of medical

reports for treatment that he received at Concentra on or

about September 24, 2004, and (2) Mr. Johnson did not

present these reports into evidence at the 2008 hearing

because he did not receive a copy of the reports from

Concentra before the 2008 hearing.        

However, as discussed above, the 2004 reports have

essentially no probative value on the drug use issue on

which the Full Commission previously denied Mr. Johnson’s

claim for benefits, and more importantly, Mr. Johnson has

offered no evidence or legal argument with regard to the

five factors establishing res judicata or the two exceptions

to application of res judicata.  

Furthermore, this Administrative Law Judge on July 25,

2011, directed Mr. Johnson to research the law of res

judicata and the statutes about paying fees and costs before

deciding whether or not to proceed further by responding to

a prehearing questionnaire.  This Administrative Law Judge

provided to the parties in a letter dated July 27, 2011, the

same judicial decisions cited herein on the judicial

doctrine of res judicata and the same statutes cited herein

regarding costs and attorney’s fees. (Jt. Exh. 1 p. 112) In

addition, that same letter directed Mr. Johnson to contact

the Commission’s Legal Advisors if there remained any aspect

of the law of res judicata or the enclosed statutes that he

was not clear about, and Mr. Johnson acknowledged at the



21CARL JOHNSON - F711461

most recent hearing that he did in fact discuss res judicata

with a Commission Legal Advisor. (T. 68-73) Nevertheless,

Mr. Johnson elected to proceed further by completing a

prehearing questionaire response and attaching medical

records rather than withdrawing his second claim for

injuries previously litigated and denied. (Jt. Exh. 1 p.

181-208) 

Under these circumstances, where Mr. Johnson previously

availed himself of a full and fair opportunity to present

his claim for a compensable injury to the Commission and the

Court of Appeals, where that claim was denied in a final

judgment by the Court of Appeals, where Mr. Johnson re-filed

the same claim and was then provided ample opportunity to

research the legal issues involved in the respondent’s

motion to dismiss and request for sanctions, and Mr. Johnson

persisted in pursuing this matter notwithstanding the

obvious conclusion that his second claim is barred by res

judicata, I find that Mr. Johnson instituted and continued

this second claim without reasonable grounds.  Likewise, I

conclude that Mr. Johnson failed or refused to make a

reasonable inquiry into the law and the facts of his case

before filing the second claim and then again before filing

his prehearing questionaire response.  Mr. Johnson’s second

claim for the same injuries previously denied by the Full

Commission and the Court of Appeals was clearly not well

grounded in fact, and was not warranted by existing law or a
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good faith argument for the extension, modification or

reversal of existing law. 

     Consequently, I find that Respondent No. 1 has

established that Mr. Johnson is liable for both the costs of

proceedings and for a reasonable attorney’s fee required by

Respondent No. 1's defense of this second claim, pursuant to

Arkansas Code Annotated Section 11-9-714, and 11-9-717. 

However, because Respondent No. 1 will continue to incur

costs and attorney’s fees throughout any appeals as well, a

determination of the total costs and reasonable attorney’s

fee to be awarded Respondent No. 1 would be premature at

this time. 

Further, because Arkansas Code Annotated Section 11-9-

714 and 11-9-717 adequately provide for the award of costs

and attorney’s fees requested by Respondent No. 1, and

awarded herein, I do not reach Respondent No. 1's

alternative theories for costs and fees under Rule 11 of the

Arkansas Rules of Civil Procedure, attorney’s fees in civil

actions provided for under Arkansas Code Annotated Section

16-22-309, and/or a sanction for contempt provided for under

Arkansas Code Annotated Section 11-9-706.         

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employer/employee relationship existed on
September 21, 2007.

2. The claimant’s average weekly wage of $766.59
entitles him to temporary total disability
benefits in the amount of $504.00 per week and
permanent partial disability benefits in the



23CARL JOHNSON - F711461

amount of $378.00 per week.

3. The Arkansas Court of Appeals entered a decision
on January 6, 2010, affirming a Full Commission
decision that Mr. Johnson failed to rebut a
statutory presumption that his alleged on-the-job
injuries from September 21, 2007, were
substantially occasioned by illegal drug use.  The
decision of the Arkansas Court of Appeals became
final when the Court of Appeals denied
reconsideration and the Arkansas Supreme Court
denied review.  

4. On April 29, 2011, Mr. Johnson filed a second
claim for compensation for his injuries allegedly
sustained on September 21, 2007.  Respondent No. 1
thereafter filed a motion to dismiss because the
second claim is barred by res judicata, and
Respondent No. 1 filed a motion for sanctions.  

5. The January 6, 2010, decision of the Arkansas
Court of Appeals is res judicata on the
compensability of Mr. Johnson’s alleged injuries
sustained on September 21, 2007.  Consequently,
Respondent No. 1' motion to dismiss is granted,
and that dismissal shall be with prejudice to Mr.
Johnson re-filing any further claims for injuries
allegedly sustained on September 21, 2007.

6. Mr. Johnson’s filing of a second claim on
April 29, 2011, and his continued pursuit of that
claim thereafter was without reasonable grounds,
and was in no way based on a reasonable inquiry as
to whether the second claim was well grounded in
fact, was warranted by existing law or by a good
faith argument for the extension, modification or
reversal of existing law.  Consequently, Mr.
Johnson is liable for statutory costs and a
reasonable attorney’s fees associated with
Respondent No. 1's defense of Mr. Johnson’s second
claim for injuries allegedly sustained on
September 21, 2007.  Because Respondent No. 1 will
continue to incur costs and attorney’s fees in
defense of this second claim through the appeals
process, any determination of the amount of costs
and attorney’s fees to be awarded in favor of
Respondent No. 1 would be premature at this time.
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ORDER

For the reasons discussed herein, Respondent No. 1's

motion to dismiss must be, and hereby is, granted.  This

dismissal shall be with prejudice to the claimant re-filing

a claim for injuries allegedly sustained on September 21,

2007.

Respondent No. 1 is directed to pay the court

reporter’s fees and expenses within thirty (30) days of

billing.  As discussed herein, Respondent No. 1 will be

entitled to recover its costs and reasonable attorney's fees

from the claimant.  However, any determination of those

costs and attorney’s fee at this time would be premature, so

that a determination of the exact amount of those sanctions

is by necessity reserved for future determination.    

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


