
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F300698

AUBREY INGRAM, Employee  CLAIMANT

TYSON MEXICAN ORIGINAL, Self-Insured Employer  RESPONDENT

OPINION FILED AUGUST 24, 2011

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by E. DIANE GRAHAM, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

On August 3, 2011, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on May 26, 2010, and a pre-hearing

order was filed on that same date.   A copy of the pre-hearing order has been marked

Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties at all relevant

times.

3.   The claimant sustained a compensable injury to his right shoulder and thumb

on June 7, 2001.

4.   The respondent paid some compensation benefits, including a 4% impairment

rating to the body as a whole.

5.   Claimant was earning sufficient wages to entitle him to compensation at the
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maximum weekly rates of $410.00 for total disability benefits and $308.00 for permanent

partial disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to additional medical treatment for his right shoulder and

thumb.

The claimant contends he is entitled to additional medical treatment for his right

shoulder and thumb. 

The respondents contend that claimant has received all benefits to which he is

entitled under the Workers’ Compensation Act.  Further, respondent denies that claimant

is entitled to additional medical treatment.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at a pre-hearing conference conducted

on May 26, 2010, and contained in a pre-hearing order filed that same date, are hereby

accepted as fact.

2.   Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to additional medical treatment for his right shoulder and thumb from Dr. Cox.

FACTUAL BACKGROUND

The claimant is a 56-year-old man who began working for respondent in 1995 as

a maintenance mechanic.  Claimant’s primary job duties required him to repair equipment.

The parties have stipulated that claimant suffered a compensable injury to his right
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shoulder and thumb on June 7, 2001.  On that date the claimant slipped and fell while

attempting to step onto a scissor lift.  The claimant stuck out his right arm to catch himself,

landing on his arm and injuring his right shoulder and thumb.

Following claimant’s compensable injury he was  evaluated by Dr. Berestnev on

July 18, 2001.  Dr. Berestnev suspected that claimant had suffered a rotator cuff injury and

ordered an MRI scan of claimant’s right shoulder.  In a report dated July 27, 2001, Dr.

Berestnev indicated that the MRI scan revealed a small tear of the right rotator cuff and

referred claimant to Dr. Mitchell, an orthopaedic surgeon.

Dr. Mitchell performed surgery to repair claimant’s torn rotator cuff on October 25,

2001.  Claimant continued to have problems with his right shoulder and Dr. Mitchell

performed a second surgical procedure for a recurrent rotator cuff tear on April 3, 2002.

Despite the second surgical procedure, claimant still complained of right shoulder

pain and requested a second opinion.  Claimant came under the care of Dr. Tomlinson

who ordered another MRI scan.  In a report dated August 14, 2002, Dr. Tomlinson

indicated that the MRI scan revealed a complete tear in the supraspinatus tendon

insertion.  Dr. Tomlinson performed surgery on claimant’s rotator cuff on September 19,

2002.  Dr. Tomlinson eventually released claimant with a 4% rating to the body as a whole.

On November 24, 2003, claimant returned to Dr. Tomlinson again complaining of

additional pain over the last several months in his right shoulder.  Following this visit with

Dr. Tomlinson, claimant came under the care of Dr. Collins in Little Rock.  On March 3,

2004, Dr. Collins performed a revision rotator cuff repair procedure and he released

claimant with a 12% rating to the body as a whole on August 23, 2004.  

With respect to claimant’s right thumb, claimant began treating with Dr. Benafield

who performed surgery on the right thumb on December 14, 2004.  Dr. Benafield’s reports

indicate that claimant continued to have problems with the thumb after surgery and he

underwent a second surgical procedure which was performed by Dr. Moore on June 7,
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2006.  

The medical records indicate that claimant has received treatment from several

physicians for conditions which are not work-related or which are not the subject of this

hearing.  This includes an injury to claimant’s knee for which he underwent surgery by Dr.

Arnold.  At the request of claimant’s attorney, Dr. Arnold evaluated claimant’s right

shoulder on September 24, 2009.  Dr. Arnold’s medical report of that date indicates that

he believes the claimant suffers from right shoulder pain secondary to a probable recurrent

cuff tear.  He ordered an arthrogram/MRI of claimant’s right shoulder and referred claimant

to Dr. Cox, his partner.

In a report dated October 26, 2009, Dr. Cox stated that the MRI scan revealed no

evidence of a re-tear.  He also noted that while the radiologist indicates that claimant has

a normal biceps tendon, he believes that there is some mild biceps tenosynovitis.  Dr. Cox

gave claimant a subacromial injection and requested that claimant return in six weeks.

Claimant’s next visit with Dr. Cox occurred on December 9, 2009 and he noted that the

injection did not help claimant’s condition.  Dr. Cox recommended that claimant undergo

a different type of injection, a glenohumeral injection, in an effort to see if claimant’s pain

could be localized.  Claimant returned to Dr. Cox on January 25, 2010 and Dr. Cox

indicated in his report that claimant had some relief following the last injection for only one

week.  Dr. Cox in that same report indicated that the fact that the injection provided some

relief was positive because it localized claimant’s problem in the biceps tendon.  Dr. Cox

in his report indicated that in his opinion the claimant’s biceps tendon pathology was

causally related to his rotator cuff problems.  Dr. Cox recommended that claimant undergo

an arthroscopic evaluation and repair if necessary.

With respect to claimant’s right thumb, Dr. Cox in a report dated September 8, 2010

indicated that an MRI scan on claimant’s right thumb did not show a ligamentous tear or

disruption, but did show generalized inflammation and sclerosis consistent with a history
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of previous injury and trauma.  Dr. Cox indicated that claimant’s right thumb did not require

any repair or reconstruction at this time but rather continued observation.

Claimant has filed this claim contending that he is entitled to additional medical

treatment for his right shoulder and right thumb.  

ADJUDICATION

Claimant has the burden of proving by a preponderance of the evidence that he is

entitled to additional medical treatment for his compensable right shoulder and thumb

injury.  Dalton v. Allen Engineering Company, 66 Ark. App. 201, 989 S.W. 2d 543 (1999).

After reviewing the evidence in this case impartially, without giving the benefit of the doubt

to either party, I find that claimant has met his burden of proof.

The claimant has undergone four separate surgical procedures as a result of his

compensable right shoulder injury.  The medical records indicate that claimant has

continued to have problems with his right shoulder despite this treatment.  Most recently,

claimant has come under the care of Dr. Cox who based upon claimant’s response to an

injection has determined that claimant’s current problem is related to his biceps tendon.

It is the opinion of Dr. Cox that this condition is directly related to claimant’s work-related

rotator cuff injuries.

I have visited at length with Aubrey about his shoulder.
The fact that the injection provided him good relief is a
very positive thing.  I am optimistic that this localizes it
toward his biceps tendon here.  Certainly, its relation-
ship to the rotator cuff is often under appreciated.  It is
protected by the leading edge of the supraspinatus and
the bicipital groove.  It is also covered by subscapularis
as it attaches to the humerus.  I went through this with
him with a model.  This is why chronic rotator cuff
problems can markedly inflame and insult the biceps
tendon.  Additionally, scarring from previous rotator
cuff repairs can irritate the bicipital groove and the 
interval here.  In my opinion, this is all related to his
rotator cuff problems, biceps tendon pathology usually
is.  (Emphasis added.)
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Dr. Cox in that report went on to recommend that claimant undergo an arthroscopic

evaluation and repair.  

With respect to the thumb, as previously noted, Dr. Cox ordered an MRI scan of

claimant’s right thumb which he stated in his report of September 8, 2010 did not show a

tear or disruption but rather showed generalized inflammation and sclerosis consistent with

a history of previous injury and trauma.  Dr. Cox did not find anything which would

necessitate repair or reconstruction, but instead recommended that he continue to

evaluate the thumb while he was treating claimant for his right shoulder.

In contrast to the medical opinion of Dr. Cox, respondent has offered the opinion

of Dr. Peeples who reviewed various medical reports, evaluated the claimant on December

16, 2010, and authored a report dated December 17, 2010.  In that report, Dr. Peeples

does not indicate that claimant is not in need of any additional medical treatment, but

indicates that he would not recommend an additional surgical procedure.  Instead, Dr.

Peeples indicates that he would treat claimant for his pain with the use of non-narcotic

analgesics.  Dr. Peeples went on to indicate that it was his opinion that claimant’s right

shoulder problems were not the result of an injury in 2001 caused by trauma, but rather

were the result of gradual onset wear which caused a problem to claimant’s rotator cuff.

Likewise, Dr. Peeples did not believe claimant’s thumb condition was causally related to

a traumatic injury in 2001.  

I find that the opinion of Dr. Cox is entitled to greater weight than the opinion of Dr.

Peeples.  First, while Dr. Peeples did evaluate the claimant on one occasion, Dr. Cox has

evaluated the claimant on numerous occasions.  Furthermore, Dr. Peeples’ opinion that

claimant’s original rotator cuff tear was the result of a gradual onset as opposed to a

traumatic injury seems to be contradictory to the parties’ stipulation that claimant suffered

a compensable injury to the right shoulder and it is certainly contrary to the opinions of

numerous treating physicians in this case who have treated claimant for his rotator cuff
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injury.  As early as July 18, 2001, Dr. Berestnev suspected that claimant had suffered a

rotator cuff injury as a result of the accident on June 7, 2001.  This torn rotator cuff was

subsequently confirmed and claimant has since undergone four separate surgical

procedures, all of which have been accepted and paid for by the respondent.

Based upon the evidence in this case, I have given little weight to Dr. Peeples’

opinion that claimant’s rotator cuff problems are the result of gradual onset or repetitive

motion as opposed to the injury on June 7, 2001.  Instead, I find that the opinion of Dr. Cox

is credible and entitled to great weight.  Based upon the opinion of Dr. Cox, I find that

claimant is entitled to additional medical treatment for his compensable right shoulder

injury.  This includes the proposed arthroscopic procedure.  Furthermore, with respect to

claimant’s right thumb, I find that claimant is entitled to continued observation by Dr. Cox.

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to additional medical treatment for his compensable right shoulder and thumb

injury from Dr. Cox.  This includes the proposed arthroscopic procedure on claimant’s right

shoulder.

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $501.25.
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IT IS SO ORDERED.

                                                                      
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


