
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  G101170

IRINEA GUITIERREZ-BERRUN, Employee  CLAIMANT

TYSON POULTRY, INC., Self-Insured Employer  RESPONDENT

OPINION FILED JUNE 8, 2011

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by E. DIANE GRAHAM, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

On May 25, 2011, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on April 13, 2011, and a pre-hearing

order was filed on that same date.   A copy of the pre-hearing order has been marked

Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.    The Arkansas Workers’ Compensation Commission has jurisdiction of the

within claim.

2.   The employee/employer relationship existed on October 5, 2010.

3.   The claimant was earning sufficient wages to entitle her to compensation at the

weekly rates of $292.00 for total disability and $219.00 for permanent partial disability

benefits.

4.   Respondent initially accepted this injury as compensable and paid some

compensation benefits but subsequently controverted the claim.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to claimant’s left knee and ankle on October 5, 2010.



2Guitierrez-Berrun (G101170)

2.   Related medical.

3.   Attorney fee on temporary total disability benefits previously paid.

At the time of the hearing the parties agreed that respondent has not previously

paid any temporary total disability benefits; therefore, the issue of an attorney fee on prior

payments is withdrawn.

The claimant contends that on October 5, 2010, her left knee and ankle were injured

when she fell on a wet floor.  She contends she is entitled to related medical.

The respondent denies that claimant sustained a compensable injury arising out of

and during the course of her employment with Tyson on October 5, 2010.  Specifically,

respondent denies that claimant was performing employment services on October 5, 2010

when she allegedly fell in the break room.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on April 13, 2011, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.    Claimant has failed to prove by a preponderance of the evidence that she

suffered a compensable injury to her left knee and ankle on October 5, 2010.

FACTUAL BACKGROUND

The claimant is a 43-year-old woman who began working on the respondent’s

production line in February 2007.  Claimant testified that on October 5, 2010 she had
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removed her protective clothing used while working on the line and had gotten her lunch

box and was on the way to a microwave in the break room to heat her lunch when she

slipped and fell, landing on her left knee and ankle.  Claimant testified that she went to the

nurse’s station to report that her knee was hurting and that after three days her ankle also

began hurting so she returned to the nurse’s station and reported that condition.

The medical evidence indicates that on October 6, 2010 claimant was evaluated by

Dr. Haws and was diagnosed as suffering from musculoskeletal low back pain and a

contusion of the left knee.  Claimant was treated with an injection, medication, heat and

ultrasound, and a wrap for her left knee.  Since that time claimant has been treated by

several physicians including Drs. Pope and Sites.  Claimant was treated conservatively for

her knee before undergoing an arthroscopic procedure by Dr. Sites on March 1, 2011.

Claimant has filed this claim contending that she suffered a compensable injury to

her left knee and ankle as a result of the fall on October 5, 2010.  

ADJUDICATION

Claimant contends that she suffered a compensable injury when she slipped and

fell while working for respondent on October 5, 2010.  Respondent contends that claimant

was not performing employment services at the time of her fall; therefore, her injury is not

compensable.

According to A.C.A. §11-9-102(4)(B)(iii), a compensable injury does not include an

“injury which was inflicted upon the employee at a time when employment services were

not being performed.”  In Texarkana School District v. Conner, 373 Ark. 372, 284 S.W. 2d

57 (2008), the Court held that an employee is performing “employment services” when he

or she “is doing something that is generally required by his or her employer.”  The Court

noted that Arkansas uses the same test to determine whether an employee was performing

employment services as we do when determining whether an employee was acting within
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the course of employment.  Specifically, the question is whether the injury occurred “within

the time and space boundaries of the employment, when the employee [was] carrying out

the employer’s purpose or advancing the employer’s interest directly or indirectly.”  Id. at

376-77, 284 S.W. 3d at 61.  The Court noted that the issue of whether an employee was

performing employment services within the course of employment depends upon the

particular facts and circumstances of each case, but that the critical inquiry is whether the

interests of the employer were being directly or indirectly advanced by the employee at the

time of the injury.

In this particular case, I find that claimant was not performing “employment services”

at the time of her fall on October 5, 2010.  At the time of her fall the claimant was on a 30

minute unpaid lunch break.  According to claimant’s own testimony she had gotten her

lunch box and was in the break room on the way to the microwave to heat her lunch when

she slipped and fell.  Although claimant testified that she only ate in the respondent’s

break room and was not allowed to leave the respondent’s grounds, that testimony was

contradicted by the testimony of Darrellann Wise, the shift HR supervisor at the

respondent’s Berry Street plant.  Wise testified that claimant’s lunch break was unpaid and

that employees had two 30 minute breaks, one in the morning and a second break in the

afternoon.  Wise testified that employees are not required to take their lunch break on the

premises and that claimant was not required to take her lunch break in the break room.

Wise testified that employees are permitted to go outside to their car and eat and they are

also permitted to go outside to picnic tables to eat.  Wise testified that some employees

leave respondent’s premises for lunch such as going down the street to a store on the

corner to get something to eat.

Wise further testified that claimant was not subject to any interruption to perform

any work while on her lunch break and she was not required to perform any work in the

break room during her break.  Notably, claimant did not testify that she was subject to call
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or to perform any work for respondent while she was on her lunch break.

Based upon the foregoing evidence, I find that claimant was not performing

employment services at the time of her fall on October 5, 2010.  Claimant was not

performing any activity which either directly or indirectly advanced the interest of her

employer at the time of her injury.  Claimant was on an unpaid lunch break and was not

subject to performing any work related activity while on that break.  Finally, claimant and

other employees were not required to take their lunch break in that specific break room,

but instead were free to take their lunch break in the break room, in their car, at picnic

tables outside, or to even leave the premises.

ORDER

Claimant has failed to prove by a preponderance of the evidence that she suffered

a compensable injury to her left knee or ankle on October 5, 2010.  Specifically, claimant

was not performing employment services at the time of her fall on that date.  Therefore, her

claim for compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $218.80.

IT IS SO ORDERED.

                                                                         
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


