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NANCY GOODWIN, Employee  CLAIMANT

NORTHWEST PALLET, Employer  RESPONDENT

AMERICAN INTERSTATE INSURANCE COMPANY, Carrier RESPONDENT

OPINION FILED MAY 25, 2011

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by MICHAEL E. RYBURN, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On May 4, 2011, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on March 9, 2011, and a pre-hearing

order was filed on that same date.   A copy of the pre-hearing order has been marked

Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties at all

relevant times.

3.   The claimant sustained a compensable injury to her left hand and elbow on

December 4, 2008.

4.   The claimant was earning sufficient wages to entitle her to compensation at the

weekly rates of $216.00 for total disability benefits and $162.00 for permanent partial

disability benefits.
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5.   Respondent accepted and paid permanent partial disability benefits based on

a 7% rating.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Additional medical treatment as recommended by Dr. Kelly.

The claimant contends that as a result of her compensable injury she is entitled to

additional medical treatment as recommended by Dr. Kelly.

The respondents contend claimant’s injury was accepted as compensable.

Claimant had surgery by Dr. Moore who found her at maximum medical improvement on

June 10, 2010, and issued a 7% permanent disability rating that has been paid.  The

treatment proposed by Dr. Kelly is not reasonable or necessary.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on March 9, 2011, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   Claimant has met her burden of proving by a preponderance of the evidence

that she is entitled to additional medical treatment.  This additional medical treatment

consists of an EMG/NCV study, a MRI scan of the claimant’s elbow if Dr. Kelly feels that

it is necessary, and a visit with Dr. Kelly after testing is completed.

FACTUAL BACKGROUND

The claimant is a 52-year-old woman who began working for the respondent in
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1983.  She worked as a laborer and her job duties included sawing boards, inspecting

pallets, and various odd jobs.  Claimant suffered an admittedly compensable injury to her

left hand and elbow on December 4, 2008, when she slipped and fell at work.  

Claimant was diagnosed as suffering from a left distal radius fracture which was

initially treated with a cast, physical therapy, and an injection.  Despite her treatment,

claimant continued to complain of pain in her wrist and left arm.  As a result, Dr. Henley

ordered a MRI scan.  In a report dated July 9, 2009, Dr. Henley indicated that claimant did

not have a tear in her triangular fibrocartilage, but that the MRI did show findings

consistent with ulnocarpal impaction syndrome.  Dr. Henley discussed possible surgical

procedures with claimant on the day of that visit and he also recommended that claimant

see a neurologist for an evaluation of median and/or ulnar nerve compression.  Claimant

underwent an evaluation by Dr. Moon, neurologist, on July 22, 2009.  Dr. Moon’s report

indicates that a NCV conducted that day revealed mild left carpal tunnel syndrome, but no

evidence of ulnar neuropathy.  

When claimant returned to Dr. Henley on August 3, 2009, he gave claimant a

steroid injection and recommended conservative management for her carpal tunnel

syndrome.  In his report of September 1, 2009, Dr. Henley noted that the injection had

provided claimant no relief and he prescribed claimant the use of an elbow pad.

Subsequent reports from Dr. Henley indicate that the elbow pad did not alleviate claimant’s

symptoms and Dr. Henley recommended that claimant undergo surgery.

In November 2009 claimant’s medical care was transferred to Dr. Michael Moore,

a hand specialist.  Dr. Moore eventually performed surgery on claimant on December 4,

2009.  This surgery consisted of a left wrist arthroscopy with debridement, left ulnar

shortening, and left cubital tunnel release with intramuscular transposition of the ulnar

nerve.  After her surgical procedure the claimant’s left hand and arm were immobilized in

a cast and she began therapy treatments.  Dr. Moore’s subsequent medical reports
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indicate that claimant continued to complain of some pain in her left wrist.  In a report

dated May 18, 2010, Dr. Moore noted that claimant’s physical therapy progress had

plateaued  and he ordered a functional capacities evaluation.  The functional capacities

evaluation was performed on June 3, 2010, and indicated that claimant gave a reliable

effort and that she had the ability to perform work in the medium classification.  In a report

dated June 10, 2010, Dr. Moore indicated that claimant had reached maximum medical

improvement and he assigned her a permanent physical impairment rating in an amount

equal to 7% to the left upper extremity.  He also released claimant to return to work

according to the findings in the functional capacities evaluation.

Following her release from Dr. Moore claimant filed for and received a change of

physician to Dr. Kelly.  Claimant was evaluated by Dr. Kelly on August 30, 2010.  In his

report of that date Dr. Kelly recommended that claimant undergo a repeat EMG/NCV

because in his opinion the prior testing performed by Dr. Rutherford was difficult to assess.

He also noted that part of claimant’s symptoms might be caused by carpal tunnel

syndrome for which claimant had not undergone surgery.  He also noted that he believes

the claimant might need a Guyon’s canal release which is where most of her nerve

compression of the ulnar nerve was present.  He also indicated that claimant had a

strongly positive Tinel’s sign which might result in a neurolysis of the ulnar nerve.  Dr. Kelly

recommended that claimant return to him after the EMG/NCV studies had been performed

and he would make appropriate recommendations.

Respondent has denied that claimant is entitled to any additional medical treatment

as recommended by Dr. Kelly.  As a result, claimant has filed this claim contending that

she is entitled to additional medical treatment.

 

ADJUDICATION

The claimant has the burden of proving by a preponderance of the evidence that
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she is entitled to additional medical treatment.  Dalton v. Allen Engineering Company, 66

Ark. App. 201, 989 S.W. 2d 543 (1999).  After reviewing the evidence in this case

impartially, without giving the benefit of the doubt to either party, I find that claimant has

met her burden of proving by a preponderance of the evidence that she is entitled to

additional medical treatment in the form of additional testing.

At the time of the hearing there was some discussion regarding surgery which had

been recommended by Dr. Kelly.  While my review of Dr. Kelly’s report of August 30, 2010

does indicate that he believes claimant may need some surgical procedures, his

recommendation in the August 30, 2010 letter is that claimant undergo an EMG/NCV study

and then return to him at which time he would make any appropriate medical

recommendations.  Thus, I do not interpret Dr. Kelly’s letter of August 30, 2010 as

recommending specific surgical procedures at this time, but rather a recommendation that

claimant undergo a repeat EMG/NCV study and once that testing has been performed

additional recommendations will be made.

In response to Dr. Kelly’s letter, Dr. Moore’s opinion was solicited.  In a letter dated

September 9, 2010, Dr. Moore first of all disagreed with Dr. Kelly in regard to the difficulty

of assessing Dr. Rutherford’s nerve conduction and EMG studies.  Nevertheless, Dr.

Moore went on to note that a repeat EMG/NCV study could be performed and in addition

he noted that “It may be reasonable to obtain an MRI scan of the left elbow.”  Dr. Moore

went on to note that he would not recommend any additional surgical procedures unless

there were objective findings demonstrated in these studies.

I also note that Dr. Moore stated in his letter of September 9, 2010, that claimant

was a “legitimate patient”.  I believe this is also reflected in the functional capacities

evaluation report which indicated that claimant gave a reliable effort with 48 of 48

consistency measures within expected limits.

Based upon the foregoing evidence, I find that claimant is entitled to additional
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medical treatment for her compensable injury.  This additional medical treatment consists

of the EMG/NCV study recommended by Dr. Kelly.  In addition, Dr. Moore has also

indicated that it might be reasonable to obtain an MRI scan of claimant’s left elbow.

Although this was not a recommendation of Dr. Kelly’s, I find that the MRI scan would be

reasonable and necessary should Dr. Kelly decide to order that study.  As Dr. Kelly

indicated in his report of August 30, 2010, appropriate recommendations would be made

after claimant underwent further testing.  Therefore, at this point in time claimant’s

entitlement to additional medical treatment consists of additional testing and a return visit

to Dr. Kelly after the testing has been performed.  Until claimant undergoes the additional

testing and has returned to Dr. Kelly for his recommendations, a finding with respect to

potential surgical procedures would be premature.

AWARD

Claimant has met her burden of proving by a preponderance of the evidence that

she is entitled to additional medical treatment for her compensable injury.  This additional

medical treatment includes an EMG/NCV study as well as an MRI scan of claimant’s left

elbow should Dr. Kelly feel that testing is necessary.  Claimant is also entitled to return to

Dr. Kelly for an evaluation following the additional testing.

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $217.25.
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IT IS SO ORDERED.

                                                                      
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


