
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  G004303

CHRISTINA IBISON CLAIMANT

LEGACY HEALTH & REHAB RESPONDENT
                                                       
WAUSAU UNDERWRITERS,         RESPONDENT
INSURANCE CARRIER/TPA

OPINION FILED MAY 4, 2011

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by EDDIE WALKER, JR., Attorney, Fort Smith,
Arkansas. 

Respondents represented by JAMES ARNOLD, II, Attorney, Fort Smith,
Arkansas. 

STATEMENT OF THE CASE

A hearing was held in the above styled claim on February 22,

2011, in Fort Smith, Arkansas.  The deposition of Dr. R. W. Ross

was taken on January 18, 2011, and has been admitted as Joint

Exhibit No. 1. 

A pre-hearing order was entered in this case on September 16,

2010.  This pre-hearing order set out the stipulations offered by

the parties and outlined the issues to be litigated and resolved at

the present time.  Immediately prior to the commencement of the

hearing, the parties announced that they had agreed on the

appropriate amounts of the weekly compensation rates and those

amounts were added to the pre-hearing order. A copy of the pre-

hearing order, with that amendment noted thereon, was made

Commission’s Exhibit No. 1 to the hearing.
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The following stipulations were offered by the parties and are

hereby accepted:

1. On all relevant dates, including May 19, 2009,  the

relationship of employee-employer-carrier existed between

the parties.

2. The appropriate weekly compensation benefits are $446.00

for total disability and $334.00 for permanent partial

disability.

3. The claim is controverted in its entirety.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. Whether the claimant sustained a compensable injury to

her back on or about May 19, 2009.

2. The claimant’s entitlement to medical expenses,

temporary total disability benefits from May 20, 2009

through a date yet to be determined, and attorney’s fees.

In regard to these issues, the claimant contends:

“a. The claimant contends that in May of 2009
she sustained a compensable injury to her back
while performing her job duties. She contends
that on May 13, 2009 she sustained injury to
her back and was actually treated on the
premises by Dr. Wendell Ross. She contends
that Dr. Ross wrote her prescription and she
had that prescription filled at National
Family Pharmacy in Fort Smith, Arkansas.  The
claimant on May 19, 2009 her (sic) condition
worsened as the result of her performing her
job duties and she received medical treatment
for her job-related condition on that date.

b. The claimant contends that she is entitled
to temporary total disability benefits as
reflected by the medical evidence.
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c. The claimant contends that she is entitled
to reasonably necessary medical treatment and
that since her employer did not offer medical
treatment after she reported her job-related
condition, the claimant was at liberty to
choose her treating physician.

d. The claimant contends that her attorney is
entitled to an appropriate attorney’s fee.”  
  
 

In regard to these issues, the respondents contend:

“Respondents will contend that the claimant
did not sustain a compensable injury to her
back during her employment with Legacy Health
& Rehab.”

 DISCUSSION

I. COMPENSABILITY

The central issue in this case is whether or not the claimant

sustained a “compensable” injury” to her low back, on or about May

13 or May 19, 2009.  The burden rests upon the claimant to prove

all of the necessary elements for a “compensable injury” that are

set out in the Act.

The first of these requirements are contained in Ark. Code

Ann. §11-9-102(4)(D). This subsection mandates that the claimant

“establish” by medical evidence the actual existence of the

physical injury or condition, which is alleged to be compensable.

Further, the actual existence of this physical injury or condition

must be supported by “objective findings” as that term is defined

by Ark. Code Ann. §11-9-102(16)(A(i). Under that subdivision,

“objective findings” are defined as those independently observed

findings that cannot come under the claimant’s voluntary control.
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In the present case, the medical evidence clearly

“establishes” the actual existence of physical injury or damage to

the claimant’s lumbar spine. The claimant has been diagnosed by

multiple medical experts as experiencing extensive abnormalities

involving multiple levels of the claimant’s lumbar spine.

The medical evidence further shows that these diagnosed

defects are supported by purely objective findings. The most

definitive of these objective findings are abnormalities shown on

multiple MRI scans.

   A lumbar MRI study, which was performed on July 14, 2009, was

interpreted as showing central disc protrusion that deformed the

ventral aspect of the thecal sac at L2-3, that deformed the ventral

aspect of the thecal sac and resulted in mild canal narrowing with

a dural diameter of 9 mm. at the midline, but no neuroforaminal

stenosis or contact with the descending nerve roots.  There was

also very mild facet arthropathy noted at this same level.  At the

L3-4 level, this study showed a mild broad-based posterior disc

bulge and mild bilateral facet arthropathy that resulted in mild

bilateral neuroforaminal stenosis but no significant central canal

stenosis.  At the L4-5 level, this study showed a broad-based

posterior disc bulge with superimposed central disc protrusion that

deformed the ventral aspect of the thecal sac and resulted in

moderate canal stenosis with a dural diameter of 8 mm. at the

midline. The disc material was also noted to contact the descending

right L5 and S1 nerve roots. Mild bilateral facet arthropathy was

also noted at this level, but no significant neuroforaminal
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stenosis.  At the L5-S1 level, this study showed a mild central

disc protrusion with associated posterior annular fissure, but no

significant canal or neuroforaminal stenosis. 

 A second lumbar MRI study was performed on the claimant on

January 25, 2010. The interpretation of this study was essentially

the same as the prior study. Again, multiple disc bulges and

protrusions were observed throughout the lumbar spine from L2 to

the sacrum. These included a broad-based disc bulge with protrusion

and mild canal impingement at L2-3 with no neuroforaminal stenosis

or nerve root impingement, a broad-based disc bulge and protrusion

with mild canal impingement at L3-4, with questionably mild

foraminal impingement on the right, a large central disc

herniation, worse on the right than the left, at L4-5 that reduced

the canal diameter to 8 mm. and caused fairly severe foraminal

impingement bilaterally and paracentrally that impacted the L5 and

possibly S1 nerve roots, and a broad-based central disc bulge and

protrusion at L5-S1 without significant foraminal or canal

impingement.  During a bilateral discectomy with interbody fusion,

which was carried out by Dr. Anthony Capocelli on March 1, 2010, he

visually observed a large central disc herniation at L4-5, which he

surgically decompressed.

It is my opinion that the claimant has established by medical

evidence, which is supported by findings that are beyond the

claimant’s voluntary control, the actual existence of physical

damage to her back, more specifically her lumbar spine. Thus, the

claimant has satisfied the statutory requirements for a
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“compensable injury” to this portion of her body that are contained

in Ark. Code Ann. §11-9-102(4)(D).

The claimant must next prove that some portion of this

medically established and objectively documented physical damage to

her lumbar spine satisfies the definitional requirements for a

“compensable injury” that are contained in Ark. Code Ann. §11-9-

102(4)(A)(i). These definitional requirements are:

(1) The physical injury or damage must arise

out of and occur in the course of the

employment;

(2) The physical injury or damage must be

caused by a specific incident;

(3) The physical injury or damage must be

identifiable by time and place of

occurrence;

(4) The physical injury or damage must cause

external or internal physical harm to the

claimant’s body;

(5) The physical injury or damage must

require medical services or result in

disability.

In order to prove the first three of these definitional

requirements, the claimant must establish the occurrence of a

specific employment-related incident and then prove the likely or

probable existence of a causal relationship between this incident

and the medically diagnosed and objectively supported physical
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damage or defects that involve her lumbar spine.  The claimant need

not prove the existence of this causal relationship to an absolute

certainty, nor must she prove that the specific employment-related

incident was the sole or even “major” cause of her medically

diagnosed lumbar damage and resulting difficulties. She need only

prove that the specific employment-related incident was a likely or

probable contributing factor of her medically diagnosed lumbar

damage and resulting difficulties.

In the present case, the claimant’s own testimony is the only

direct evidence that she has presented to prove both the occurrence

of a specific employment-related incident and the likely or

probable existence of a causal relationship between this incident

and her subsequently diagnosed lumbar condition.  Although the

testimony of a party is never considered uncontradicted, neither

can it be arbitrarily disregarded.  If her testimony in this

regard, is credible, it may be sufficient, in and of itself, to

prove any fact that it is legally competent to address. Clearly,

the claimant’s testimony would be legally competent to prove both

the occurrence of a specific employment-related incident and the

likely or probable existence of a causal relationship between this

incident and her subsequently diagnosed lumbar difficulties.  

The claimant testified that, on the Wednesday before May 19,

2009 (May 13, 2009), she was lifting a patient to administer

medication and experienced a sudden pain in her back. She testified

that she immediately reported this incident and resulting back

difficulties to the nurse, who was training her, but did not fill



Ibison-G004303 -8-

out any type of incident report.  She further testified that, later

that same day, she encountered Dr. Wendell Ross, who was the

medical director for the respondent, while he was making his rounds

with the patients in the facility. On cross examination, the

claimant stated that she expressly told Dr. Ross, on May 13, 2009,

that she had injured her back that day, while lifting a patient at

the nursing home.

 The claimant testified that on May 19, 2009, she was

performing her assigned employment activities of dispensing

medication to patients.  When she turned with a cup of pills in one

hand and a cup of water in the other, she experienced a sudden

onset of severe pain that caused her to fall to the floor. The

claimant testified that, after work on that same date on (May 19,

2009), she went to Dr. Ross’ office for this exacerbation of her

low back difficulties.

The claimant testified that she was hired by the respondent on

May 5, 2009. It was her direct testimony that she had been involved

in a motor vehicle accident, when she was 16 years old, and had

gone to the emergency room. She also testified that she had “pulled

a muscle” in her back, when she had a child in 2003. She further

stated that she had undergone breast reduction surgery in 1998,

because of upper back and neck problems.

On cross examination, the claimant had expressly denied that

she had experienced any chronic low back problems, prior to the

employment with the respondent.  The claimant stated:
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“There has been a few incidents like when I
had my child that I had low back problems, I
had to have steroid shots for.”

The claimant testified that she could not remember stating in her

deposition that she had only experienced upper back problems, prior

to May 5, 2009. She further stated that the only incident of lower

back problems that she could remember was when she was pregnant in

2003. She testified that she could not recall having ever been

diagnosed with a ruptured disc in her lower back, prior to May of

2009, or telling any one that she had.  The claimant first denied

ever previously having a MRI of her lower back and then stated that

she did not recall having one. The claimant also denied any

recollection of a prior employment-related back injuries or

reporting an employment-related back injury in 2003. She denied any

recollection of going to the emergency room of Summit Hospital in

December of 2008 with complaints of chronic back pain, or seeking

medical treatment at the emergency room of Crawford County Memorial

Hospital or Summit Hospital for low back pain in April of 2009.  

The records and deposition of Dr. Ross both corroborate and

contradict the claimant’s testimony. In his deposition, Dr. Ross

testified that he was making his rounds in the nursing home, the

week prior to May 19, 2009, at which time the claimant approached

him, advised him that she was “hurting”, and requested pain

medication.  Dr. Ross could not recall the claimant informing him

that this pain was due to any employment-related injury. However,

he apparently obliged her and gave her some pain medication. 
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Dr. Ross’ office notation of May 19, 2009, recorded that he

had seen the claimant at the nursing home the previous week and

prescribed Predisone and Oxycodone. This notation also contained

the following statement:

“Passing meds today-pain hit her-fell to
floor-radiation down left leg.” (emphasis
mine)

In his deposition, Dr. Ross reiterated this history, but indicated

that the claimant never told him anything to suggest that her

difficulties were due to “an on the job injury”. He indicated that

the claimant had never described any specific employment-related

incident or activity as precipitating her difficulties only that

the pain had “hit her” while she was delivering the medications, or

whatever activity that was involved.

The greater weight of the medical evidence presented is in

conflict with the claimant’s testimony and clearly shows that the

claimant has a long history of lower back or lumbar complaints,

prior to May 13, 2009.  Records from the Summit Medical Center in

Van Buren, Arkansas, show that the claimant was treated for a

lumbar sprain on October 4, 2001.  This record further indicates

that the claimant apparently attributed her difficulties to her

employment with the Fort Smith Schools. 

The emergency room records of St. Edwards Mercy Medical

Center, dated January 6, 2002, show the claimant again seeking

treatment for low back pain on that date. These records also

contain a history that this episode of difficulties had begun a

week prior, went away, and then came back when the claimant bent
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over the day prior to this visit. Further, these records noted a

history that the claimant had experienced similar low back pain in

the past and had been diagnosed as having a herniated disc

approximately three years previous to this visit. The claimant’s

difficulties, at that time, were diagnosed as an acute muscular

muscular strain of the lumbar spine and the claimant was directed

to follow up with her regular physician in two to three days.

On January 27, 2003, the claimant was again seen at the

emergency room of St. Edwards Mercy Medical Center with complaints

of low back pain and numbness in both legs with pain going down the

right buttock to the knee. This report noted that the claimant had

previously undergone a lumbar MRI in July of 2002, and that this

MRI had showed a herniated disc at L4-5 on the right. The

claimant’s difficulties were, at that time, diagnosed as being

attributable to a herniated nucleus pulposus on the right side of

the L4-5 disc.  The claimant was referred for follow up to her

family physician, for possible referral for a neurosurgical

consult.  

On November 9, 2003, the claimant was seen at the emergency

room of Crawford Memorial Hospital with complaints of lower back

pain that occurred after lifting a newborn child.  Again, a history

of a prior back injury and herniated disc was noted.  Curiously,

these same records also contain the following history of the

claimant’s current back difficulties:

“Patient was lifting a patient Friday and
reinjured her back.”
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Another history, which was taken at that time, recorded that the

claimant’s complaints began with lifting a patient at work. Also

reported is a history of the onset of back pain two days prior to

the visit, when the claimant “was moving a patient and twisted”. 

On December 27, 2008, the claimant was seen at the Summit

Medical Center for low back complaints. The following history of

the onset of these complaints was recorded:

“Patient states she slipped and fell hurting
lower back yesterday.”

In these records, a past medical history of herniated disc was

again noted. 

On April 21, 2009, the claimant returned to Summit Medical

Center with complaints of low back pain.  The history of the onset

of these complaints were recorded as follows:

“Patient states I have reinjured my back,
complains of lower back pain, started hurting
two days ago.”

Again a past medical history of back problems, including a

herniated disc and scoliosis was noted.  The claimant was given a

prescription for Toradol and was discharged with a diagnosis of

chronic back pain.  

The greater weight of the medical evidence, in regard to the

evaluation and treatment of the claimant’s lower back complaints

after the alleged employment-related incident or incidents in May

of 2009, is also generally inconsistent with the claimant’s

testimony.  These records start with the emergency room reports of

St. Edwards Mercy Medical Center, dated May 29, 2009. These
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emergency room reports indicate that the claimant was complaining

of chronic low back pain that had been present for “one and a half

months”.  Another of these reports note a history that the

claimant’s low back pain had been present “for several months”.

Although these records would indicate a worsening or exacerbation

of the claimant’s difficulties, they also show that this

exacerbation occurred one and a half to two months prior to May 29,

2009, and do not identify any specific incident or activity as the

cause of this exacerbation.  Again a history of a prior back injury

at age 16, subsequent chronic back pain, intervertebral

degenerative disc disease, and mild scoliosis are reported.

On June 2, 2009, the claimant returned to Dr. Ross,

complaining that she was out of pain medication and was now in

extreme pain.  At that time, Dr. Ross also noted a history that the

claimant’s complaints had started at age 16, and were apparently

worsened by a 2003 motor vehicle accident.  However, no note was

made of any employment-related accident or injury to the claimant’s

back in May of 2009.

On June 28, 2009, the claimant returned to the emergency room

of St. Edwards Mercy Medical Center complaining of low back pain

and radiation down her right leg and an inability to walk. She also

again reported that she was out of the pain medication that had

previously been provided her by Dr. Ross.  In the records from this

visit, a history was again recorded of back pain from a motor

vehicle accident, when the claimant was 16 years old.  Although

these records did note that the claimant’s pain had become worse
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over the “last few days”, no mention of any work-related accident

or injury in May of 2009 is recorded.

On July 6, 2009, the claimant presented to the Bozeman

Deaconess Hospital emergency room complaining of lower back pain

and seeking pain medication. The records from this facility contain

a history that the claimant had ridden for three days on a bus from

Arkansas and felt that this had aggravated her chronic low back

pain.  The claimant denied any history of a recent injury, but

reported that she had experienced similar symptoms for 15 years

“off and on”.

On September 1, 2009, the claimant was seen at the River

Valley Musculoskeletal Center by Dr. Thomas Cheyne. The report of

Dr. Cheyne shows that the claimant was referred to him by a Dr.

Horan. However, no reports or records from Dr. Horan have been

introduced. The report of Dr. Cheyne contain the first history of

the onset of the claimant’s back difficulties that is somewhat

similar to the one given by the claimant in her testimony. Dr.

Cheyne recorded an injury date of May of 2009, when the claimant

“twisted” while “at work”.  However, he does not record the lifting

of the patient incident that the claimant described as the initial

cause of her complaints. Curiously, Dr. Cheyne also recorded a

history of prior upper back problems that decreased after breast

reduction surgery, but apparently was not given any history of the

claimant’s prior back or lumbar problems. The claimant subsequently

underwent corrective surgery for this defect by Dr. Anthony

Capocelli, a neurosurgeon and an associate of Dr. Cheyne.
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After consideration of all the evidence presented, I find that

the claimant’s testimony is not sufficiently credible to prove the

occurrence of any specific employment-related incident or accident

on either May 13, 2009 or May 19, 2009.  Further, I find that the

claimant’s testimony is not sufficiently credible to prove that her

medically established lumbar condition and resulting difficulties

were to any extent caused by any specific employment-related

incident or accident that occurred during her employment with this

respondent.  In fact, it is my opinion that the greater weight of

the credible evidence proves that the medically established  damage

to the claimant’s lumbar spine, particularly to the  L4-5 disc, and

resulting difficulties long pre-existed her brief period of

employment with his respondent.  

Although the claimant denied or could not recall, either in

her deposition or at the hearing any significant injury or damage

to her low back or chronic low back difficulties, the medically

record overwhelmingly shows the presence of the pre-existing damage

and chronic complaints.  The medical record also shows that the

claimant consistently advised the majority of her treating

physicians of these facts. The claimant’s denial or inability to

recall these episodes of difficulties only further damages her

credibility. The credible evidence presented overwhelming shows

that the claimant experienced periodic flare ups or exacerbations

of her lumbar condition on numerous occasions, prior to her

employment with his respondent and that the last of these occurred

only days before she was hired by the respondent. Based upon the
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evidence presented, the most likely or probable cause of the

claimant’s lumbar difficulties during and after May of 2009, was

merely a continuation or natural progression of a pre-existing

condition of the claimant’s longstanding lumbar condition, rather

than any specific employment-related traumatic incident or activity

on May 13 or May 19, 2009.

 Based upon this foregoing finding, I have no alternative but

to hold that the claimant has failed to meet her burden of proving

by the greater weight of the credible evidence presented the

occurrence of a compensable injury to her back or lumbar spine on

May 19, 2009, May 13, 2009, or any other date during her brief

period of employment with this respondent.

  FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission

has jurisdiction of this claim.

2. On all relevant dates, including May 19, 2009,

the relationship of employee-employer-carrier

existed between the parties.

3.  On all relevant dates, the claimant earned

wages sufficient to entitle her to weekly

compensation benefits of $446.00 for total

disability and $334.00 for permanent partial

disability, should such benefits have been

appropriate.  

4. The claimant has failed to prove by the

greater weight of the credible evidence that
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she sustained a compensable injury to her back

or lumbar spine on May 13 or May 19, 2009, or

any other date during her period of employment

with this respondent. Specifically, the

claimant has failed to prove by the greater

weight of the credible evidence the occurrence

of a physical injury to this part of her body

that arose out of and occurred in the course

of her employment, that was caused by a

specific incident, and that is identifiable by

time and place of occurrence.

5. The respondents have denied the occurrence of

any compensable injury to the claimant’s back

on May 19, 2009, or any other date, and have

controverted this claim in its entirety.

ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.   

                              
                              MICHAEL L. ELLIG
                                ADMINISTRATIVE LAW JUDGE
                                         


