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STATEMENT OF THE CASE

On June 28, 2011, the above captioned claim came before the

Workers’ Compensation Commission in Fort Smith, Arkansas for

hearing.

A pre-hearing conference was conducted on May 10, 2011, and a

pre-hearing order filed that same date. A copy of the pre-hearing

order has been marked as Commission’s Exhibit No. 1 and made part

of the record without objection. At the pre-hearing conference the

parties agreed to the following stipulations:

1. On all relevant dates, the relationship of

employee-employer-carrier existed between the

parties.

2. The appropriate weekly compensation benefits

are $238.00 for total disability and $179.00

for permanent partial disability.  

3. The claim was controverted in its entirety.
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At the pre-hearing conference the parties also agreed to

litigate the following issues:

1. Whether the claimant sustained compensable injuries to

her wrists and/or hands during and as a result of her

employment with the respondent in the form of bilateral

carpal tunnel syndrome.

2. The claimant’s entitlement to medical services, TPD from

October 6, 2010 to January 10, 2011, and TTD from January

11, 2011 through April 1, 2011, and attorney’s fees. 

 The claimant contends that she sustained an accidental injury

in the form of bilateral carpal tunnel syndrome in the course of

her employment with the respondent.  The respondents contend that

the claimant’s bilateral arm problems do not meet the definition of

a compensable injury under the provisions of the Arkansas Workers’

Compensation Act. 

The stipulations agreed to by the parties at the pre-hearing

conference conducted on May 10, 2011, and contained in the pre-

hearing order filed that same date are hereby accepted as fact.

From a review of the record as a whole to include medical reports,

documents, and other matters properly before the Commission, and

having had the opportunity to hear testimony and observe the

witness and her demeanor the following decision is rendered.

 FACTUAL BACKGROUND

The claimant is a 34 year old female who began working for the

respondent on March 24, 2008. The claimant worked as a customer

care professional.  The claimant’s job duties included answering
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phones, assisting customers with questions or concerns about

products, noting accounts after calls, and filing projects

(Record, 6/28/11 at p.5). The claimant testified that her duties

basically were answering the phone, typing, and ten-key.  She

worked ten hour days up until she moved into a new department at

which time she switched to eight hour days (Record, 6/28/11 at

p.5). On September 18, 2010, she sought medical attention related

to her right hand. On that date, she had shooting pains from her

fingertips to her thumb and middle finger through her elbow and

shoulder (Record, 6/28/11 at p. 5). 

Prior to seeking medical attention on September 18, 2010, she

had never sought medical attention for carpal tunnel syndrome and

had never had any injury to her hands or wrists. (Record, 6/28/11

at p. 5,6).  Claimant testified that several months prior to

seeking medical attention on September 18, 2010, she had

experienced her hands going numb and pain in her wrists through her

arms. The first onset of pain and numbness happened approximately

five or six months prior to September 18, 2010. She also had pain

up her wrist bone, up through her palm and thumb and up through her

elbow. She testified that she noticed these symptoms while typing

(Record, 6/28/11 at p.6). She stated that typing would trigger her

pain (Record, 6/28/11 at p.6).  Claimant also said when she worked

and had a heavy call flow with constant typing, her pain was

triggered (Record, 6/28/11 at p.7). On the date of September 18,

2010 she could not move her right hand. She went to work at 7:00

and left at 11:00 that morning and went straight to the emergency
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room (Record, 6/28/11 at p.7). The records entered into evidence by

claimant from the emergency room visit show the following notation:

“finger numbness, pain from the palm to shoulder, worse at wrist to

elbow, worse at night.” The record also notes occupational

repetitive hand use at work.  The emergency room doctor noted:

”Experian phone and keyboard for two and a half years.” (Claimant’s

Exhibit No. 1, at p. 2).

The clinical impression at the emergency room was carpal

tunnel syndrome (Claimant’s Exhibit No. 1, p. 1-3). The emergency

room records also indicate the claimant was referred to a

specialist for possible release and given the number of doctors

Bise and Kelly (Claimant’s Exhibit No. 1, at p.3). Claimant’s

records then show that she was treated at Van Buren Family Clinic

in Van Buren, Arkansas. The treating physician in that case was Dr.

Lisa McGraw.  The date of the visit was September 21, 2010.  The

notation in those records, refer to symptoms aggravated by typing,

driving, reading, and bilateral hand pain.  The doctor makes a note

that the claimant was seen in the emergency room three days earlier

and diagnosed with carpal tunnel syndrome. The doctor’s notation

also states that the patient has a pending appointment with Dr.

Kelly for October 6, 2010.  Dr. McGraw’s notes also confirm that

the claimant’s right hand had a positive Tinel’s test with mildly

reduced range of motion and a left hand positive Tinel’s test with

mildly reduced range of motion.  Dr. McGraw notes that the Phalen’s

test was positive for median nerve compression (Claimant’s Exhibit

No. 1, p. 10).  The claimant was then seen by Dr. McGraw again on
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October 7, 2010. Dr. McGraw notes that the patient was seen by Dr.

Kelly on October 6, 2010 for an evaluation and diagnosed with

probable carpal tunnel syndrome. Dr. McGraw referenced a scheduled

EMG test with Dr. Kelly and noted that the patient was reported as

having significant weakness on the right hand and was dropping

items frequently but that the greatest amount of pain was in the

left wrist (Claimant’s Exhibit No. 1, at p.12).  Claimant testified

that she saw Dr. Kelly and subsequent to that appointment which is

noted in the medical records as October 6, 2010, she gave her

employer notice of the workers’ compensation claim. The date of

that claim was October 7, 2010. On the same date as the

notification of her claim,  the claimant saw Dr. Duane Lukasek.

His evaluation and examination noted a weak Tinel’s positive of the

left hand and weak Tinel’s positive of the right hand. His

diagnosis was overuse syndrome-bilateral (Claimant’s Exhibit No. 1,

at p.16,17). Claimant was then referred by Dr. James Kelly

subsequent to her October 6, 2010 appointment for an EMG. The EMG

was conducted on November 5, 2010. The results of the EMG noted

mild slowing of bilateral median nerves across the wrists

(Claimant’s Exhibit No. 1, at p.18). It should be noted that after

the claimant’s filing of her workers’ compensation notice with her

employer, the respondent denied workers’ compensation benefits and

claimant continued to treat with Dr. Kelly who recommended

bilateral carpal tunnel release surgery. On November l0, 2010, Dr.

Kelly’s progress notes confirm that the claimant saw him for a

follow up for her bilateral carpal tunnel syndrome.  His notes also
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confirm that the EMG studies verified the findings of carpal tunnel

syndrome and more importantly, she had no signs of any other

peripheral neuropathy, cervical radiculitis, or other problems

other than compression of the median nerve of the wrist.  He

recommended that she start with a carpal tunnel release to the more

bothersome hand which was the left. Then,  four to six weeks after

she was released back to regular work duties, he would recommend

doing the opposite hand (Claimant’s Exhibit No. 1, at p. 22).

Claimant testified that she had the bilateral carpal tunnel

releases performed and that she treated with Dr. Kelly and followed

his instructions. She also testified that she went from an eight

hour work day to a four hour work day between the dates of October

6, 2010 and January 11, 2011.  She had her first carpal tunnel

syndrome surgery on January 11, 2011.  She remained off work until

April 1, 2011 while the second surgery was performed (Record,

6/28/11 at p.8,9). She returned to work, was released and continued

working.  She contended that her left hand, for the most part, did

not have problems, but her right hand continued to have problems

with her middle finger and thumb and pain running up through her

arm. She stated that she did not have a follow up appointment on

the date of the hearing, but that she was to return to the doctor

if she was still having problems after six months (Record, 6/28/11

at p. 9). The claimant confirmed that prior to beginning her

employment at Experian she had never suffered these symptoms and

did not, in fact, suffer these symptoms until she had been working

there for almost two and a half years (Record, 6/28/11 at p.10). It
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should be noted that the record also reflects two letters from Dr.

Kelly, one dated December 1, 2010, the other dated December 3,

2010.  In both letters Dr. Kelly responds to questions about

whether the claimant’s condition was related to the claimant’s

employment.  In the December 1, 2010 letter, Dr. Kelly notes that

she [the claimant]:

“Types continuously for eight hours a day and
that she has worked for Experian for an
extended period of time. 

Doing this type of repetitive work is commonly
associated with the development of carpal
tunnel syndrome.” (Record, 6/28/11, at p.23).

 Subsequent to that letter,  Dr. Kelly wrote a second letter

dated December 3, 2010, in response to his conversation with the

insurance representative Judith Briones.  Ms. Briones had informed

him that the claimant’s case did not qualify for worker’s

compensation as she did not do a rapid, repetitive job.  Dr. Kelly

responds:

“I informed her [Briones] that typing
continuously is considered a rapid, repetitive
job, and that certainly this would qualify
under worker’s comp considerations, as I felt
this was a workers’ comp issue.” (Claimant’s
Exhibit No. 1, at p.24) 

 

He notes that he discussed the EMG studies and the fact that

Ms. Briones felt that the EMG study was not compatible with carpal

tunnel. He noted in fact that:

“It was exactly compatible with carpal tunnel
syndrome, as it shows slowing of the median
nerve through the wrist and there is also
demyelization which actually confirms the fact
that she has some carpal tunnel syndrome.”
(Claimant’s Exhibit No. 1, at p. 24).
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DISCUSSION

A.C.A. §11-9-102(4)(A)(ii)(a) in relevant part defines

compensable injuries:

“As an injury causing internal or external
physical harm to the body and arising out of
and in the course of employment if it is not
caused by a specific incident or is not
identifiable by time and place of occurrence
if the injury is (a) caused by rapid
repetitive motion. Carpal tunnel syndrome is
specifically categorized as a compensable
injury falling within the definition.”

 In Kildow v Baldwin, 333 Ark. 335, 969 S.W.2d 190 (Ark.

1998), the Arkansas Supreme Court held that the claimant who

alleges a compensable injury in the form of carpal tunnel syndrome

need not prove that rapid and repetitive motion  caused the injury.

Citing A.C.A. §11-9-102(4)(A)(ii)(a), the Court in Kildow stated

that the statute specifically provides that carpal tunnel syndrome

falls within the definition of a compensable injury and rapid and

repetitive motion.  It is a compensable injury not just a type of

rapid and repetitive motion.  It is compensable per se. The fact

that a claimant does not have to prove rapid and repetitive motion

in carpal tunnel syndrome cases does not relieve them of other

burdens of proof. Kildow specifically calls these burdens

safeguards to protect employers from false claims  (Kildow at p.2).

The claimant in a carpal tunnel syndrome case must show  by a

preponderance of the evidence that the injury arose out of and in

the course of employment but also by the same standard must produce

objective medical evidence that the injury is compensable as well
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as proof that the injury was the major cause of the disability or

need for treatment (Kildow at p.3; see also A.C.A §11-9-102(4)(D)

and §11-9-102(4)(E)(ii)).  In the instant case, we must first

address whether the claimant has experienced a compensable injury

in the form of bilateral carpal tunnel syndrome. The testimony and

documentary evidence presented are clear. The claimant began

working for the respondent in March of 2008. She testified that she

had no prior problems with her hands and no prior problems with

carpal tunnel syndrome. Then in September of 2010, she presented at

the emergency room experiencing pain and numbness in her fingers,

hands, wrists, and arms. From her very first medical treatment, she

was diagnosed with carpal tunnel syndrome.  The clinical impression

notes from the emergency room visit note carpal tunnel syndrome

(Claimant’s Exhibit No. 1, at p.3). The records of her visit to the

Van Buren Family Clinic and her assessment by Dr. Lisa McGraw note

carpal tunnel syndrome and positive Tinel’s and Phalen’s tests

(Claimant’s Exhibit No. 1, at p. 8-11 and p. 12-15). The notes from

her visit to Dr. Duane Lukasek at the Occupational Medicine Clinic

note a diagnosis of overuse syndrome bilateral and made

recommendations that her work status be restricted duty (Claimant’s

Exhibit No. 1, at p. 16-17).  Dr. Kelly’s referral for an EMG shows

findings of a mild slowing of the bilateral median nerves

(Claimant’s Exhibit No. 1, at p. 18). That same assessment shows a

conclusion that the NCV revealed a mild compromise of bilateral

median nerves across the wrist involving the motor and sensory

components consistent with demyelination (Claimant’s Exhibit No. 1,
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at p. 21). Most notably is Dr. Kelly’s assessment and progress note

dated November 10,2010 in which he states that the patient presents

for follow up for bilateral carpal tunnel syndrome and that the

EMG-NCV studies verify the findings of carpal tunnel syndrome.  He

notes also, “she has no signs of any other peripheral neuropathy,

cervical radiculitis, or other problems other than compression of

the median nerve at the wrists.”  On that date he made a

recommendation for her to start with a carpal tunnel release to the

more bothersome left hand followed four to six weeks later by a

release of the right hand (Claimant’s Exhibit No. 1, at p. 22). 

Interestingly enough, the record also contains two letters

sent by Dr. Kelly in reference to the workers’ compensation claim

filed by the claimant. In both letters, Dr. Kelly makes reference

to the type of work that the claimant has done and that is the most

commonly associated with the development of carpal tunnel syndrome

as well as making reference to the EMG and NCV studies that are

compatible with the fact that she has some carpal tunnel syndrome

(Claimant’s Exhibit No. 1, at p. 23, 24). 

The claimant must prove by a preponderance of the evidence

that she has sustained a compensable injury in the form of carpal

tunnel  syndrome.  As part of that burden the claimant must produce

subjective medical evidence that the injury is compensable (Kildow

at p. 3, A. C A. §11-9-102(4)(D)).  Here, it is clear from the

testimony and documentary evidence that the claimant sustained an

injury in the form of bilateral carpal tunnel syndrome. From her

first visit to the emergency room, every medical record associated
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with her treatment concludes that she has carpal tunnel syndrome.

Her testimony as to the onset of her hand problems and the symptoms

associated therewith also confirm that she suffered from carpal

tunnel syndrome. 

Once a claimant establishes by a preponderance of the evidence

that he or she has suffered a compensable injury, the claimant also

bears the burden by a preponderance of the evidence to show that

the alleged injury is the major cause of the disability or need for

treatment. It is clear from the testimony and the medical

documentation that the alleged injury is the major cause of the

claimant’s disability and need for treatment. The claimant had

never had any other problems prior to the onset of symptoms in her

hands and wrists nor had she had any other conditions that would

cause her to need treatment. Both her testimony and the documentary

evidence in the form of medical records bear that out. There is no

question that the injury arose out of and in the course of her

employment with the respondent. The claimant testified and the

medical records confirm that she never had any problems with her

hands or carpal tunnel syndrome prior to going to work for the

respondent in March of 2008.  She  worked there for two and a half

years before she began to experience the symptoms that caused her

to visit the emergency room in September of 2010.  I find that the

evidence contained in the medical records presented by the claimant

as well as her testimony are credible and that the claimant has met

her burden of proof to show that she suffered a compensable injury

in the form of carpal tunnel syndrome.  I also find that this
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injury resulted from her work in the respondent’s employment. The

claimant has also produced, by a preponderance of the evidence,

objective medical evidence that she suffered such an injury and the

objective medical evidence supports this claim. As to issue number

one, I find that the claimant has sustained a compensable injury to

her hands and/or wrists as a result of her employment with the

respondent and that the injury is in the form of bilateral carpal

tunnel syndrome. As to the second issue, I find that the claimant

has proven by a preponderance of the evidence that she is entitled

to reasonable and necessary medical treatment based on the evidence

submitted. The claimant is entitled to medical services, temporary

partial disability from October 6, 2010 through January 10, 2011,

and temporary total disability from January 11, 2011 through April

1, 2011. These dates include both carpal tunnel release surgeries

on the left and right hands.  I also find that the claimant’s

attorney is entitled to appropriate attorney’s fees.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has proven by a preponderance of

the evidence that she suffered a compensable

injury in the form of bilateral carpal tunnel

syndrome while in the employ of the

respondent. The claim that she suffered a

compensable injury is supported by objective

medical findings. The claimant has also proven

that the injury occurred in the course of her

employment with the respondent and that the
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injury is the major cause for her need for

treatment.  Claimant is entitled to TPD from

October 6, 2010 to January 10, 2011 and TTD

from January 11, 2011 through April 1, 2011.

2. I find that the claimant is entitled to

medical services related to the treatment of

carpal tunnel syndrome.  It is the Court’s

view that those medical services are

reasonable and necessary based on the

submitted evidence.

ORDER

The respondents shall pay temporary partial disability

benefits from October 6, 2010 through January 10, 2011.

The respondents shall pay temporary total disability benefits

from January 11, 2011 through April 1, 2011.

The respondents shall pay all reasonable and necessary medical

services related to the claimant’s compensable carpal tunnel

syndrome.

 The respondents shall pay to the claimant’s attorney the

maximum statutory attorney’s fee. 

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.
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This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                            
                                  AMY GRIMES
                  ADMINISTRATIVE LAW JUDGE
                                         


