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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement 

to additional workers’ compensation benefits.  On October 25, 2010, a pre-hearing conference

was conducted in this claim, from which a Pre-Hearing Order of the same date was filed.  The

Pre-hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.

The testimony of Mike Hobeck - the claimant, Kevin Brice, and Thomas Bean, coupled

with medical reports, photographs, and other documents comprise the record in this claim.

DISCUSSION

Michael C. Hobeck, the claimant, with a date of birth of November 7, 1956, is a high 

school graduate with two (2) years of post-secondary education.  The claimant commenced his



2

employment with respondents in 2004 as a boiler operator.  Claimant’s work history reflects that

prior to his employment by respondent he worked for four (4) to five (5) years as an operator at

Terra Nitrogen, a manufacturer of anhydrous ammonia, and left when the plant closed.  Prior to

Terra Nitrogen claimant worked for David J. Joseph, a scrap dealer who made junk into scrap for

steel mills, for seven (7) years before the business closed.

The claimant normally worked the third shift, 7:00 p.m. to 7:00 a..m.  The claimant is left-

handed. The claimant described the events of September 2008, when he sustained the injury which

serves as the basis for the present claim:

I went up on top of the cooling towers and greased
them.  When I did I was noticing I had a broken grease line.
So when I went back downstairs I asked Danny Whitmire, he
was a mechanic, and I asked him if he would go up there and 
help me hold a flashlight because the lights up there evidently
weren’t working.  Something had went out.  And he said that
he didn’t have time to help me.  Well I went back up there with
a flashlight, holding a flashlight to try doing this.  I’ve done it 
before.  You’ve got to lay between the blades and stuff and run
the grease line down through it.  You’ve got to reach around
through the other way and slide your hand between them and 
grab the grease line and pull it out.  And when I was leaning in
there to do it my hand went over too far because the other fan
was running, and it hit my hand.  When it hit my hand it threw
it up behind me and slammed my head into the guard. (T. 45).

The claimant’s testimony reflects that there are three fans on each cooling tower.  The fans are on

top of the roof.  Claimant was laying down as he was running a line.  Claimant elaborated

regarding the fans:

If you look at the front of this exhibit here, you’ll see
these fans.  You’ll see a screen in front of it.  The screen’s gotta
come out, and this belt comes off this fan that runs the fan.  And
then you lay in between them guards there coming down.  And 
you’ve got a grease line comes down on the very top here.  It runs
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down, comes through the guard area, comes down and runs 
over there to the outside. (T. 46).

The claimant explained that he took the screen and the belt off and laid down running the grease

line:

When I was running, when I was laying in there running
the grease line down I reached in right here, right there to reach
through to grab the grease line when it comes down out of this
guard here.  And my hand went over too far.  (T. 46).

The testimony of the claimant reflects that there is not a SOP on how the work orders are done,

and that he has always performed the work in the same manner as he was doing at the time of the

accident, which did not involve turning the other fan off.  Claimant offered that he had to keep

one of the fans running at all times because the head pressure [ammonia] gets too high, noting

that usually there are fourteen (14) fans running.

The claimant’s testimony reflects that following the accident he came back down the

ladder, got to the steps, and came down the steps.  Thereafter, claimant testified:

I was going down the steps, blood was running off my
hand.  I was going down to the maintenance shop.  I got to the 
maintenance shop, and I seen some guys down there.  I told them
to call QA.  They called QA, and I was running water over my 
hands.  And I finally got the blood to stop on my finger here.  And
finally Kevin showed up, Kevin Brice showed up, QA.  And he 
looked at it, and he said well a band-aid ain’t going to take care of
it.  I need to call Jamie Vaughn.  So he called Jamie Vaughn. (T. 47-48).

Jamie Vaughn was identified as the safety director.  Claimant continued regarding his actions 

following the accident:

And it was anywhere from 35 to 45 minutes before he got
there.  While we were waiting on him in there to come, I don’t 
know if I about passed out or what.  They told me to sit down and
everything.  And I get up because I don’t like what was going on.
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I was just getting real white and everything like that.  And I got up, 
and my shoulder was bothering me real bad.  So I don’t know.  I 
sat back down.  And anyway Jamie showed up, and I went back 
out there to get in the vehicle with him.  I told him I said - - he 
looked at my hand first and everything and he said yeah, we need to
take you to the hospital.  I said well my shoulder’s bothering me 
real bad too. 

My left shoulder was bothering me.  So he got me in the 
truck and everything, put me in the truck and took me out there 
to the hospital.  The got me in the hospital and everything.  They
started working on my hands, my left hand, left three fingers.  
And while they were working on them I was freezing.  I was telling
them I was freezing.  They covered me up with cover and everything.
I told them I said my shoulder’s bothering me worse than these 
finger are.  They just looked at the fingers and everything and looked
over at him.  I don’t know what he did or anything.  Anyway they
didn’t worry about my shoulder.  So we went on, and they got my
fingers done and everything.  They released me, gave me a 
prescription, gave me a one-hand duty job.  I left there, went back,
he took me back to work, and I had to drive from there back to 
Jonesboro to go get my prescription filled.  When I got it filled I
drove home that night.  The next day I came back to work.  They had
me still on my regular job.  And I said well I’ve got stitches in my
hand and stuff like that.  He said, well, I was still doing my same job.
(T. 48-49).

Claimant’s testimony reflects that three (3) days following the accident he was seen by the

company doctor, Dr. Michael Lack:

Yes, ma’am.  He went in there and took the band-aid off
my hand and looked at my fingers and everything.  He said yes it’s
pretty bad.  And I said, well, I said, my shoulder’s bothering me 
through my upper shoulder here is bothering me worse than my 
fingers are.  And he said well we’ll take care of your fingers first, 
and then we’ll worry about your shoulder.  I said okay.  Well then
it went on for I don’t know a month or so, a month and a half or 
something.  And he said my finger’s getting better.  Then he said
it looked good and everything.  I said well what about my shoulder?
And he told me he says, what about your shoulder?  And I said, well, 
my shoulder’s hurting me real bad too.  And he said wait a minute,
and he went and called Jamie Vaughn.  He came back, and he said
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yep Jamie Vaughn said you said your shoulder was bothering you
at the hospital.  I said okay.  And so he set me up with Dr. Guinn,
to go see Dr. Guinn. (T. 50).

The claimant remained on one-hand duty. 

Claimant was initially seen by Dr. Guinn on October 29, 2008.  The record reflects the

presence of work orders performed by the claimant on September 29, 2008, and October 2, 2008,

while still restricted to one-handed work. (T. 51).  Regarding the initial October 29, 2008, visit to

Dr. Guinn, the claimant testified:

He mainly checked me out and everything.  He told me 
he was going to set me up on therapy to see if it would help out
any better.  So he did an MRI too.  While he was waiting on the
MRI I think it was I went and started taking therapy.  When I 
went back to see him he told me what was wrong with my shoulder
and everything. (T. 52).

The claimant was provide work restrictions by Dr. Guinn, which included one-hand duty, no use

of the left or upper extension.  The restrictions were provided to appropriate supervisory

personnel of respondent-employer.  Claimant maintains that respondent-employer did not follow

the work restrictions imposed by Dr. Guinn. (T. 53-54).

The claimant underwent surgery under the care of Dr. Guinn on December 15, 2008, for a

diagnosed rotator cuff tear in the left shoulder, and was off work three (3) weeks.  When he

returned to work in early January 2009, following his surgery the claimant was assigned light duty

work answering the telephone in the front office for two and a half (2 ½ ) months.  The claimant 

was still under work restriction following his return to Dr. Guinn on March 9, 2009, and the

removal of the sling after the two and a half (2 ½ ) month period. (CX #1, p. 120).    

The clamant described the changes at work following the removal of the sling when he
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returned under restrictions:

Yes, ma’am.  It was Scott Holt and Brian Rogers wanted
to have a meeting with me.  I said okay.  So I went and had a 
meeting with them.  We was having this meeting.  They asked me
if I would go back to the boiler room.  All I would have to do would
be train this guy.  I wouldn’t have to do anything.  All I’d have to do
is train him.  I said okay.  So I took off that weekend.  That Monday
I was supposed to come back to work and start training this guy. 
Well, in the process when I come back to work Monday they had 
already moved this guy off to another shift and I’m working by 
myself. (T. 56).

Claimant asserts that as a consequence of the afore he was required to work full duty.  The

claimant continued to take physical therapy, noting that he was in therapy for eight to nine

months.

The claimant was referred by Dr. Guinn to Dr. Campbell, a Jonesboro neurosurgeon. 

Regarding the basis for the referral, the claimant testified:

Dr. Guinn, I told Dr. Guinn about my arm was going to 
sleep and everything like that, and he started doing, he did a nerve
surgery.  He did a check for carpal tunnel.  And then he decided to
go have me have an MRI done on my neck.  Well, while all of this
is going on we gotta wait for approval of Chad Turner.  Well, Chad
Turner finally approved it and went and had it done, I come back 
and Dr. Guinn had me in there, and he talked to me.   .  (T. 59).

The claimant explained that prior to seeing Dr. Campbell, to whom he had been referred by Dr.

Guinn, he had to first see Dr. Sprinkle:

I seen Dr. Sprinkle first.  Then I called Chad Turner, and I
asked him, I said, do you want me to go see Dr. Campbell?  He said
yes.  So I went to go see - - that Monday I went and seen Dr. Campbell.
And that’s when Dr. Campbell explained everything to me what was 
wrong with me. (T. 60).

The claimant elaborated on the chronology of the two (2) doctor appointments:
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My appointment was made with Dr., well the way, I
think this is how it went was I had an appointment with Dr. 
Campbell.  Deborah Wilson got me an appointment with Dr. 
Sprinkle before that appointment.  I think this is how this went.
And I told her I can’t drive down that far.  She arranged for me
to have somebody chauffeur me to Little Rock.  Told me they
had better doctors down at Little Rock.  I said okay.  So I went
down there to see him.  And when I went to see him - -   (T. 60-61).

The testimony of the claimant reflects in addition to Drs. Campbell and Sprinkle, he also

was seen by Dr. Hefley, which he attributes to a referral of “Workman’s Comp”.   The evidence

reflects that the visit to Dr. Hafley was the product of a change of physician request of the

claimant through his attorney.

The claimant testified that his neck continued to hurt, although it was not doing so before

the September 2008.  In addressing the onset of his neck pain/symptoms, the claimant testified:

Well, I don’t know how to describe this.  I don’t, I didn’t
know what was wrong with me.  I knew my fingers was cut. I 
know my shoulder was hurting.  I have never had a tore rotator 
cuff. I didn’t know the feeling of what it was.  I just thought maybe 
I pulled a muscle in my shoulder or something.  That’s what I 
thought.  I mean it just hurt so bad like I didn’t know.  And since,
I’ve been finding more out about it. (T. 63).

The claimant relayed his complaints to Dr. Guinn of his arm going to sleep as the basis for the 

MRI which was subsequently ordered.  The claimant testified that he feels that his neck complaint

arose out of the September 2008, accident.  The claimant maintains that nothing else has

happened involving his neck the September 2008, accident and the MRI ordered by Dr. Guinn. 

The claimant acknowledged that he rides his motorcycle, which he maintains is not

contrary to the directions of his physicians.  The claimant explained regarding the riding of his

motorcycle:
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Yes, ma’am.  I rode it because of, to keep it lubed up and 
stuff.  I got a, I mean you’re supposed to ride them ever so often
to keep the stuff moved in them and stuff like the oil transferred
to it and everything like that. (T. 64).

The claimant continues to work full time.  The testimony of the claimant reflects that he

takes prescription pain medicine, Oxycodone, which is prescribed by his family physician, Dr.

Waggoner. (CX #2). Regarding the frequency that he takes the prescription medicine, claimant

testified:

I’ve been taking it about three months after I got my 
surgery on my shoulder.  Dr. Guinn wouldn’t let me have, 
wouldn’t schedule it for me.  So I had to get my physician, my
own doctor. (T. 65).

The claimant maintains that he takes the medicine because of the pain, and that without it he

would not be able to work.  

The testimony of the claimant reflects that Dr. Guinn originally scheduled him for the

functional capacity evaluation, however Ms. Deborah Wilson canceled it and sent him to one that

she wanted.  Clamant testified that he gave his best effort during the FCE.   The claimant’s

testimony reflects that he was seen by Dr. Guinn following the functional capacity evaluation:

After I had this done and everything she, Dr. Guinn had
an appointment for me.  I was supposed to go see him after I had
this where he sent me to the St. Bernard’s to have it done.  Well
I had an appointment, she had canceled that one and had me set
up to go to have this one done, she wanted done.  Got the results
back, and that’s when my doctor’s appointment was.  When I went
to see Dr. Ginn she was there with me.  (T. 67).

The claimant testified that he was not informed of his impairment rating, and was not paid any

money by respondents up until August 2010.  Regarding any payment of indemnity benefits

following his December 15, 2008, left shoulder surgery, the claimant testified:
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I called Chad Turner.  I said Chad, how come I ain’t
getting no workers’ comp check?  He told me Butterball ain’t
got no money in their funds.  I said what do you mean?  He 
said, you need to talk to Jamie Vaughn.  I went and talked to 
Jamie Vaughn.  He told me call Chad Turner back he got it 
took care of it.  I called Chad Turner back, and he says, you’ll
have a check coming in the mail.  They paid me for all the time
I was off for surgery. (T. 67-68).

The claimant’s testimony reflects that he received the indemnity payment in the beginning on 

January 2009.  Claimant asserts that following receipt of the January 2009, payment, he did not 

again receive indemnity benefits until August 2010.

During cross-examination the claimant again described the mechanics of the September

2008, accident:

You’ve got in that picture, if you look at that picture
you’ve got a big fan running like that, and you’ve got guards
that come down the middle like that.  And then you’ve got another
big guard that goes around.  Well I was laying in there not being
able to see.  And I thought I had my hand between there.  I thought
I was running my hand back there to grab that grease line when I 
pushed it through that hole.  But my hand evidently went over too
far.  I didn’t know.  I couldn’t see it. 

Yes, sir.  I was laying inside, inside the fan like this, 
pushed the grease line through that hole, and I was reaching 
around to come back through this other side to grab it. (T. 68-69).

The claimant reached for the grease line with his left hand while holding the other end of the line

pushing it through the hole with his right hand.  The claimant’s testimony reflects that the fan was

running when it struck the fingers on his left hand:

This was on a discharge side of a fan.  When my hand was 
going in there it hit and threw my arm all the way back around me.(T. 70).

While the impact threw his left arm back around him, the claimant acknowledged that he does not



10

know what physical movement his body made during the accident:

I don’t know how to explain this unless we had this fan
here, had a diagram of it and everything, and I could get n there 
and lay in there and show you how you, well I was probably 
wiggling around to get my arm over here and get this arm over
this way trying to go in there.

And I don’t remember if I was laying in there looking
like this.  I don’t know.  My hard had went off, and my arm went
behind my back, and I hit the side of the guard.  I came out of it,
got up on my feet, stood up, and looked at my fingers, and seen
my gloves had blood on them. That’s when I headed downstairs.
(T. 70).

The claimant explained regarding his movements during the accident:

I said my, when my arm came back I went forward.

My hat, my hard had went off.  I guess I had to hit 
something. 

It [my head] had to make contact to knock my had off. 

All I can say is when I came around there I went face 
first into the guard. 

My hard had came back off behind me, and I went on to
the guard, and my arm went back around me. (T. 71).

As to whether he hurt his head in the accident, the claimant’s testimony reflects:

At the point then I didn’t know what happened.  I was 
stunned.  I got out of it.  I looked.  I looked at my hand, and I
didn’t see nothing, you know, seen the red starting and I knew
my fingers, and I pulled the glove off and I seen blood on my
fingers.  I seen blood start dripping off my fingers.  I’m starting
to, how bad are they?  So I head downstairs, get downstairs to 
look at it and this finger here is about cut off, took the whole 
knuckle out. (T. 71).

The claimant testified that he does not remember if he told any of his doctors about the hard hat
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and hitting the cage with his head.  

The testimony reflects that the claimant had the injuries to his finger repaired, was placed

on light duty, and later underwent surgery on his shoulder, which resulted in him being off work

for three (3) weeks.  Claimant received temporary total disability payments for the three (3)

weeks that he was off work after calling Chad Turner.  The claimant explained that he received

four (4) weeks of indemnity benefits because he was taken off work for a week by Dr. Guinn due

to respondents’ failure to adhere to the medically imposed restriction.  

The claimant elaborated on his dispute with respondents regarding whether his assigned

job duties were light duties:

Well I come back to work.  I’m answering their phone.
Two and a half months I sat there and answered the phone.  After
they took the sling it wasn’t probably a week after they took the 
sling off they seen I had use of both arms that’s when Brian Rogers
and Scott Holt had a meeting with me because he said guys need 
some time off.  And they said all I’d have to do is go back there 
and train this new guy we got.  (T. 73).

The claimant testified that he did not feel he was able to do work with both arms at the time of 

the afore.  The testimony of the claimant reflects that he talked to Dr. Guinn about the situation:

Dr. Guinn asked me, he says, you want me to take you
off work again?  I said what good would it do?  They’ll talk you
into it and say they’ll have a light-duty job for me, and I’ll be 
right back where I was at.  After the first time he took me off 
work I was off work six days.  They had me come back to work 
and said they was going to have me on light duty.  They never did.
I told him about that then. (T. 73-74).

As far as his desire to be on light duty, claimant asserted:

Well, I wanted to be healed.  I wanted everything to be 
right and healed.  If you had a, I don’t know how to explain
this.  If you had a supervisor like I had that yelled and screamed
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at you, if you asked Mr. Bean if he knew Jack Stone if he could
explain to you what kind of man this man was. (T. 74).

The claimant acknowledged that after he returned to work he was advised of an

impairment rating relative to his left shoulder injury and surgery.  The claimant testified that he

was unaware of a 12% impairment to the arm rating by Dr. Guinn.  Claimant asserts that he never

received any indemnity benefits in connection with a rating until he secured the services of his

attorney.  The medical in the record reflects the presence of a August 3, 2010, Physician’s Report,

Form AR-3, with the 12% impairment rating to the left upper extremity executed by Dr. Guinn.

(CX #1, p. 263-264).  

The claimant insists that he never received a check in connection with the impairment

rating until he “went and seen my lawyer”. (T. 76).  The claimant acknowledged seeing an

attorney before the August 3, 2010, rating was generated.  At the time of the hearing, the

claimant acknowledged that he is continuing to receive bi-weekly checks of $660.00, and offered

that he will continue to receive them until March 2011.

Regarding the onset of the symptoms of numbness in his fingers, the claimant testified:

My arm started going numb, when I sleep at nighttime
they had me sleeping on my back.  When I had that shoulder 
brace on and everything I just started, my arm started bothering 
me and stuff.  My fingers, just whole arm. (T. 77).

The claimant maintains that the above symptoms started before the August 10, 2009, office visit

to Dr. Guinn, at which time he was eight (8) months out from his shoulder surgery. (CX #1, p.

214).  The testimony of the claimant reflects:

It started probably before then.  I just didn’t, sir, I don’t
know what, I mean I ain’t never been hurt like this, sir.  I 
don’t know how, I don’t know if it’s going to heal up, what’s
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going to happen.  I don’t know, sir. (T. 77).

As to whether the symptoms started on the day of the accident, September 21, 2008, claimant

responded, “I was in so much pain I don’t know what started, sir”. (T. 78).

The claimant underwent a nerve conduction study, which did not reflect evidence of

radiculopathy, in connection with the complaints of numbness in the fingers.  Thereafter the

claimant underwent a cervical MRI pursuant to the recommendation of Dr. Guinn. The claimant

concedes that the numbness and tingling symptoms in the fingers of his left hand served as the

basis for the doctors investigating his neck.:

Well, my shoulder was really bothering me pretty bad
I guess.  It was hurting me worse than anything else.  I don’t
recall, sir.  All I know I had all kinds of pain through here. (T. 80).

The claimant acknowledged that the findings on the MRI are all on the right side, while he has

tingling and numbness on the left side.  The claimant was released by Dr. Sprinkle to return to full

duty without further treatment recommendations.

In describing his residual problems, the credible testimony of the claimant reflects that he

is unable to raise his to higher than chest level to work:

I can get it chest level.  If I’ve got to go higher I can’t.
I’ve got to take my time and work with it. (T. 81).

The testimony of the claimant reflects that his employer has not given him any problem because of

his limitations.  The claimant’s testimony reflects that he continues to experience pain in the left

side of his neck as well as numbness in the left arm.  The claimant testified that he wants to be

able to not have to take pain pills, which he has to take in order to work.  The claimant has been

prescribed Oxycodone by his family physician, Dr. Waggoner, which he files on his private
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insurance. 

Claimant testified that he takes the Oxycodone every day, sometime twice, for pain relief. 

Regarding his continuing to work around equipment and machines, the claimant testified:

First you couldn’t.  At first I would be real drowsy and
everything.  I don’t know if I’m getting immune to it now.  
The reasons I’ve got to take two, sometimes maybe three. (T. 84).

The claimant continued:

No, sir.  I don’t drive, I try not to, I try to take this at home.
I try not to have to take any at work.  If I have to take one at work
I kind of take it when my lunch break is or something like that so
I can let it work in me. (T. 84).

The claimant has 2005 Road King Harley Davison, which he estimates weight 750 pounds,

and estimates that he has driven it five (5) or six (6) times since his injury.  Claimant

acknowledged that he has driven the motorcycle to work.      

The testimony of the claimant reflects that he continues to experience numbness in the

fingers of his left hand as well as numbness in the left arm.  The claimant’s medical treatment

under the care of Dr. Campbell and Dr. Guinn was paid by respondent.  Clamant estimates that he

saw Dr. Campbell on one or two occasions.  Claimant was seen by Dr. Sprinkle on one occasion. 

As noted above, the claimant received a change of physician to Dr. William Hafley, a Little Rock

orthopedic surgeon.  Claimant estimates that he was seen by Dr. Hefley on two (2) or three (3)

occasions:

No, sir.  No, Your Honor.  The last time I went and seen
Dr. Hefley he said that workman’s comp denied for me to go see,
he had a neurologist, neck specialist, something down there he
wanted me to go see.

They refused my neck work or any neck exam or something.
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I don’t know. (T. 88).

Finally, in terms of the onset of the symptoms in his left arm and fingers, whether before or after

the left shoulder surgery by Dr. Guinn, the claimant’s testimony reflects:  

I don’t, it’s I would say it was after.  I mean I don’t remember
it bothering me like that.  I had so much pain in my shoulder, Your
Honor.  I just don’t. (T. 89).

The claimant testified that the surgery by Dr. Guinn help with the severeness of the pain and the

part of raising the left arm.

Kevin Brice, Quality Assurance Technician for fourteen (14) years, has been employed at

the same plant for twenty (20) years.  Mr. Brice noted that respondent-employer switched over

from Conagra to Butterball, LLC.    Mr. Brice described the basic duties of the Quality Assurance

Technician:

Check ovens, verify oven’s blast, watch sanitation, clean
pre-op, do micro and stuff. (T. 8).

Mr. Brice is also a first responder, explaining the responsibilities of same:

If there’s an accident then we’re called to come to their aid,
or you know respond to that accident, or injury, or whatever made
it happen, CPR, I’ve done training in CPR and so forth. (T. 9).

The testimony of Mr. Brice reflects that he was a first responder at the time of the 

claimant’s September 2008 accident.  Regarding the afore, the testimony of Mr. Brice reflects:

I was paged to the maintenance shop, and when I got down
there Mike and a couple of other maintenance guys was standing
around a sink.  And I asked the what was going on, and he told me
he got his finger caught, stuck in a fan blade and that he got it pretty
good.  And I looked at his finger and seen it was, you know, it was
cut more than, it was going to take more than a band-aid to fix it.
So I went and called, or went into the maintenance office and 
called, I called Jamie Vaughn, which was the safety manager at that 
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particular time, asked him to come up because I thought he could
take him to the doctor.  (T. 9).

The testimony of Mr. Brice reflects that at the time of his initial contact with the claimant

following the accident, the claimant was not complaining of anything besides his fingers:

Not at that time, not in the office.  Now he did get real 
pale while he was sitting down.  And I had him stand up, you
know, and his color and stuff came back.  As far as sitting in the
maintenance office he hadn’t complained.  (T.10).

Mr. Brice continued, regarding any other complaints registered by the claimant:

No.  I asked him and Jamie, when Jamie Vaughn came up
and was looking at his fingers as they was getting ready to go he 
did complain of his shoulder was bothering him, just kind of pointed
at the top of his shoulder.  And he was just hurting kind of in this 
area.  (T. 10).

The testimony of Mr. Brice reflects that the claimant pointed to the top of his left shoulder as an

area of pain.

Neither the duties of Mr. Brice as a QA Technician or first responder required him to

complete an incident/accident report regarding the claimant injury since he was not the supervisor

of the claimant.  The testimony of Mr. Brice reflects that the claimant’s complaint of shoulder

pain was made to Mr. Vaughn as the two were leaving for medical treatment.

Thomas Bean testified that he has been the safety manager of respondent’s Jonesboro

facility since August 2009, having replaced Mr Jamie Vaughn in that position.  The testimony of

Mr. Bean reflects that he was a health and safety manager for fifteen (15) years at a Alcoa facility

in Springdale, prior to his employment by respondent.  Regarding his job duties as safety manager

at respondent-employer, the testimony of Mr. Bean reflects:

I’m responsible for all record keeping, programs, audits,
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just about anything to do with health and safety. (T. 38).  

Regarding specific workers’ compensation training, Mr. Bean testified:

I’ve went to a couple of sessions in Little Rock a few
years back.  I was certified workers’ compensation professional 
through Michigan State at Kansas City.  That certification expired
in 2008. (T. 41).

The testimony of Mr. Bean reflects that the safety manager position at respondent-employer had

been vacant from February 2009 until he filled it in August 2009.  Mr. Bean concedes that as

safety manager he would not necessarily be familiar with the specific job duties of each

classification at respondent-employer.  

The testimony of Mr. Bean reflects the mechanics of his involvement as safety manager in

a workers’ compensation claim, such as the claimant:

I would be involved up front on investigation.  And then
 just basic record keeping after it goes to Chad.  But Chad will 
make all the medical decisions. (T. 39).

Mr. Bean testified that he did not learn of the claimant’s neck claim from the claimant, but rather 

from Chad Turner, and he does not know how Mr. Turner learned of it.  Mr. Bean did not

conduct any type of investigation of the claimant’s neck injury claim once he became aware of

same.  Regarding the afore, the testimony of Mr. Bean reflects:

Well I had reviewed the incident report and that investigation
of that incident.  That was basically my only investigation after, you 
know, a year and a half or whatever it was, two years since the injury.
That was, I looked at the incident investigation that was originally 
done to see, you know, what had happened, what the possibilities were, 
and then from then on it’s really kind of up to medical people to tell
me what’s going on.  Because there’s no way I can go back and 
investigate what my have happened two years after the fact. (T. 39-40).

Mr. Bean acknowledged that in late 2010, when he learned of the claimant’s neck claim he never 
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approached the claimant or asked him about the neck injury.   The testimony of Mr. Bean reflects

that Ms. Wilson became involved as a case manager in the claimant’s claim in late 2009.   

Mr. Bean testified that he was aware of the claimant’s work restrictions, which he

described as “one arm duty”, when he began his employment with respondent-employer. (T. 17). 

Regarding the respondent’s history of complying with the medically imposed restrictions, Mr.

Bean testified:

I had no idea when I began employment what the status 
of that was.

Mr. Hobeck came and talked to me about previous to my 
employment that he had been asked to do things that required him
to use both arms.  

It was in middle of September, first part of October, something
like that.  I have some emails.  We did talk to the HR manager, Mike.
And the HR manager and I.  (T. 17).

Mr. Bean’s testimony reflects the actions he took in connection with the claimant’s concerns:

Yes, ma’am.  I sent an email to his supervisor and his 
department manager.  They responded with emails that said that 
Mike had been told several times to not violate his restrictions.
That was part of his responsibility.  He also had signed a paper 
saying that wh would not do that signed by his supervisor and by
him in April 2009. 

There was a piece of paper drawn up by his supervisor 
stating that you’re not to violate your restrictions.  If you’re asked
to do so, you’re to contact me. (T. 17 - 18).

Questioned regarding the claimant’s job duties and assignments at the beginning of his shift, Mr. 

Bean testified:

Well, I don’t know specific everything, but I do know that
there are work orders that are put out for him to do.  That’s part of 
what he does.  I don’t know how work orders, written work orders
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and the PM’s that he gets. (T. 18).

Mr. Bean’s testimony reflects that he is familiar with what the work orders and PM’s [preventive 

maintenance] look like.   In addressing PM’s or work orders issued to the claimant subsequent to 

April 2009, requiring the use of two arm, Mr. Bean testified:

These kick out automatically. and he was told, and I have
an email to that effect from the department supervisor and the 
department manager and his supervisor that if he got a PM like 
that that required tow arms he was to get somebody else to do it 
or turn it back in saying he couldn’t do it, or find some help.  And
that’s what the letter says. 

My understanding was he was to send them back if he couldn’t
find the help to get them done with one hand under his restrictions.
(T. 20-21).

Mr. Bean testified that he first learned that the claimant was asserting a neck injury claim

the end of 2010.  Upon learning of the afore, Mr. Bean’s testimony reflects that he did not take

any action, but rather allowed the workers’ compensation administrator, Chad Turner, to handle

it:

They went through the medical and the testing and I just
let him handle that stuff.  And he’d let me know what the findings
were. (T. 25).

Mr. Bean testified that Mr. Turner authorizes all treatment:

Once Chad gets it usually I’m just informational.  I don’t
authorize anything. (T. 25).

Mr. Bean acknowledged sending the following email:

Okay.  So I just talked with Mike.  He asked if he is to still attend
the appointment with Dr. Campbell.  I told him that he could, but
we would not authorize any treatment until after reviewing the 
notes from Dr. Sprinkle.  He seems to understand.  Based on what
Dr. Sprinkle said it doesn’t sound like we’ll be authorizing treatment
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on the neck.  Hopefully he states the cause not related very clearly
in his notes.  We could then controvert that part of the claim.  (T. 26).

Mr. Bean’s testimony reflects that he is familiar with Ms. Debbie Wilson, who he described as a

case nurse:

She, Chad calls her in when he wants someone to go with
our patients to visit physicians to be part of the treatment. (T. 27).

Mr. Bean concedes that he may have been told by Ms. Wilson why it would be better if the

claimant went and saw Dr. Sprinkle.  Further, Mr. Bean testified that he has been told to use a

doctor recommended by Ms. Wilson:

Yes.  I don’t choose physicians.  If she recommended it
to Chad then Chad might ask me if that’s fine.  I would just say
that’s fine.  I’m not familiar with anybody in this area really. (T. 28).

Mr. Bean acknowledged conducting and completing an investigation into whether the 

claimant was riding his motorcycle.  As to whether he conducted an investigation or asked 

around about whether the claimant actually performed the work orders and PM’s, Mr. Bean 

responded:

I certainly did.  I asked his supervisor.  I asked his department
manager.

I asked the if Mike was asked to do things like that, was he 
doing them?  And he said no he should not be.  We’ve talked to 
him about it numerous times.  He signed the paper.  He should get
help or set them back. (T. 29).

The testimony of Mr. Bean reflects his actions following his arrival at respondent in August 

2009, after his meeting with the claimant about non-compliance with the one-arm work 

restriction:

When Mike and I meet with the HR manager right after that
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meeting I sent out an email to his boss and his boss’s boss making it
very clear to them that they needed, if they were doing it to stop it 
and not to do it again.  I don’t remember the exact working.  But after
speaking with Mike I did that day when I got back to my office sent a
note out to them to be sure they didn’t do anything like that, ask him 
to violate his restrictions. (T. 29-30).

Mr. Bean acknowledged that there is only one (1) boiler operator on third shift, which is the shift

that the claimant worked.  Mr. Bean testified that while the boiler operator is responsible for

handling the PM’s and work orders, the maintenance man on third shift will help him.  Though not

responsible for the PM’s Mr. Bean testified of the maintenance man:

No.  But they’re responsible to help, if he asks the 
help. (T. 31).

Mr. Bean read the following September 21, 2009, note from Chad Turner:

I spoke with Tom Bean.  EE has made multiple complaints to HR
regarding having to do overhead work.  As far as Tom knows EE
has not been asked or required to do any overhead or two-handed
work and signed a letter to that effect shortly after Tom started 
working at Butterball last month.  The letter also states that EE is to 
contact HR and now Tom if someone asks or instructs EE to do 
something that’s not within restrictions given by Dr. Guinn.  Thomas
also met with EE three times in the last month about following 
restrictions.  Tom will send a copy of the letter that EE signed 
and additional information about the light duty job that EE has been
doing.(T. 31).

During cross-examination, Mr. Bean testified that respondent provided the claimant with

work within his restrictions.  Mr. Bean added:

To my knowledge, that’s what they were doing.  And if I
may, even when I talked with Mike after I started Mike had said
he had not been asked since I started working to do anything out-
side his restrictions that it was previous to my coming on board.
They had no safety manager for a period of seven or eight months.
(T. 34).
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Mr. Bean testified that he is aware that the clamant has a functional capacity evaluation in January

2010 that released him to heavy-duty work. Mr. Bean testified that the claimant is still working

for respondent doing his regular job, and not missing work because of the injuries.  Mr. Bean

testified that he learned of the claimant’s neck claim in late 2009 or early 2010, through Chad

Turner. 

The medical in the record reflects that the claimant was seen at the emergency room of

NEA Hospital on September 21, 2008, with a chief complaint of lacerations to the fingers of the

left hand.  (CX. #3, p. 1-8).  On September 24, 2008, the claimant was initially seen by

respondents’ designated medical provider, Dr. Michael Lack, in connection with the September

21, 2008, compensable injuries to his fingers.  The claimant’s left shoulder complaint, which he

also attributed to the September 21, 2008, accident, was documented in the September 24, 2008,

chart notes of Dr. Lack. (CX #3, p. 9).  Dr. Lack released to claimant to return to work with the

restriction of “right handed job only”.  (CX #3, p. 10).

On October 11, 2008, the claimant underwent an MRI of the left shoulder pursuant to the

directions of Dr. Lack.  The findings of the afore study resulted in the following conclusions:

1. Moderate supraspinatus tendinopathy with a small tear
of the anterior distal tendon not completely excluded on coronal
image 15 of 21.  There appears to be a full thickness tear of the 
anterior tendon at its insertion site on the anterolateral humeral 
head.

2. Fluid is seen in the subacromial and subdeltoid bursa regions.

3. Severe DJD of the acromioclavicular joint is present with
impingement of the distal clavicle upon the anterior supraspinatus.
This is likely the chronic cause of the supraspinatus rotator cuff
tear present.
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4. Degenerative cystic change in the anterolateral subchondral
humeral head. (CX #3, p. 22).

The claimant was seen by Dr. Spencer H. Guinn, a Jonesboro orthopedic surgeon, on

October 29, 2008, in connection with his left shoulder complaint, pursuant to a referral by Dr.

Lack.  The October 29, 2008, initial report of Dr. Guinn reflects, regarding the claimant:

Chief Complaint: left shoulder pain; left hand.

History of Present Illness:
This is a 51 year old male.  He was at work on September 

21st  when he caught his left index finger in a fan.  He states he 
jerked back also injuring his shoulder at the same time.  He has 
been gong to physical therapy for his finger.  He states it is stiff, 
but not really painful.  His shoulder is his primary concern.  He
states it prevents him from sleeping.  It wakes him up at night.
He is unable to lift overhead and it is very painful at work.  He 
states they put him on light duty, but had him continue to do is same
job.  No neurovascular changes.  He has not taking any anti-
inflammatories.

*       *       *

PHYSICAL EXAM: Pleasant male in no apparent distress.  Alert,
oriented and responds appropriately to exam his left upper extremity.
He is neurovascularty intact.  He has a well healed laceration over
the dorsum of his index finger.  He only has about 30 degrees of 
flexion of the PIP.  Light touch is intact.  Brisk capillary refill.  Full
extension.  Full otherwise.  His left shoulder with his scapula locked
into position, he has about 60 degrees of lateral elevation and forward
flexion.  It is painful.  About 10 of external.  He is very tender over 
his cuff.  He has a hypertrophied AC joint and minimal tenderness.
Unable to do a Hawkins and Neer secondary to pain.  4 our of 5 
strength.

X-RAYS: AP and outlet of his shoulder.  He has a well maintained 
acromiohumeral joint space.  He has a Type III acromion.  Narrowing
and hypertrophy of his AC joint.  AP and lateral of his left index 
finger is essentially negative.  MR report was available to review.
He has suprapinatus tendinopathy with a small full thickness tear
and fluid in his subacrominal and subdeltoid bursa and severe DJD
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of his AC joint with impingement. 

ASSESSMENT:
1. Left shoulder rotator cuff tear with adhesive capsuliitis, 
impingement, rotator cuff tendinopathy, AC degenerative change.
2. Left index finger post-traumatic stiffness.

PLAN:    I had a discussion with Mr. Hobeck regarding his condition
and their various treatment options.  Discussed the need to improve
his inflammation and motion before we make any decisions about
further treatment on his left shoulder.  He opted for an injection.  I
am going to have him start on therapy working on range of motion 
and modalities.  I am also going to start him on daily schedule 
Naproxen.

For his left index finger, discussed that he needs to work aggressively
on his range of motion and that it may take some time before we 
know what his maximum motion will be and whether or not he needs
any further surgeries on it.  See him back in a month with therapy
reports for the shoulder and the index finger.  He is on one hand duty
and if they don’t comply this time he needs to call us.

SHOULDER INJECTION: .     .      .    (CX #3, p. 35-36).

A November 12, 2008, release regarding the claimant authored by Dr. Guinn reflects, in pertinent

part:  

The above named individual is under my medical care and may
return to work 11/06/08 with restrictions of absolutely no use of
the left upper extremity.

He will be re-evaluated on 11/26/08.  (CX #3, p. 45).

The November 26, 2008, office note of Dr. Guinn regarding the claimant reflects:

History of Present Illness:
Mr. Hobeck is here for follow-up of his shoulder and his index

finger.  He has been going to therapy.  His motion is improved, but 
continues having significant pain in the shoulder and now he is unable
to sleep and it wakes him frequently at night.  He states that they 
returned him to his full duty at his job.  We are waiting word from 
work about this to ensure that he is on one handed duty.  Therapy
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report is in the chart for the finger and the shoulder.  He is improved
across the board in both areas.  He continues having significant 
shoulder pain.

*       *        *

PLAN: I had a lengthy discussion with him about his condition and
continued non-operative and operative treatment options.  He wants
to go ahead and proceed with surgery.  And with his continued pain
this is reasonable.  I am going to get him set-up for a left shoulder 
arthroscopy with a rotator cuff repair, subacromial decompression,
distal clavicle resection, lysis of adhesions and other indicated 
procedures.  Procedure was covered in detail with significant risks 
and complications. .      .     .  (CX #3, p. 46-47).

On December 15, 2008, the claimant underwent left shoulder arthrocopy rotator cuff

repair, lysis of ashesions, subacromial decompression, and distal clavicle resection under the care

of Dr. Guinn.  (CX #3, p. 66-71).  The claimant was seen in follow-up by Dr. Guinn on December

31, 2008, at which time the office note of the visit reflected that he was improved and relayed that

his pain was better than pre-op.  The December 31, 2008, office note concluded:

PLAN: He is going to continue his sling.  He is going to continue 
his therapy.  No active range of motion.  He can go to one hand 
duty at work.  I will see him back in a month with a therapy report.
(CX #3, p. 75B).

The claimant was again seen by Dr. Guinn on February 4, 2009, in follow-up of the left shoulder 

surgery.  The afore office note reflected that the claimant was doing well, in a sling, and on one 

hand duty at work.  The office note further reflects:

PHYSICAL EXAM: His shoulder is cold.  He was not full stressed,
but he is pain free to about 90 degrees.  No therapy report is available,
but he states that when it warms up they tell him he has full passive 
range of motion.

PLAN: He is going to discontinue the sling.  I am going to send him
back to therapy for active range of motion and then strengthening.
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Continue one hand duty at work.  I gave him a Hydrocodone script
to use after therapy.  I will see him in four weeks with a therapy report.
(CX #3, p. 105-106).

The April 3, 2009, report from the physical therapist to Dr. Guinn regarding the claimant

reflects:

This client continues to c/o pain rated at 2/10 left shoulder.
He still has some LOM of passive internal rotation with impingement
on the left.  Current AROM left shoulder is abduction 160 degrees, 
flexion 165 degrees, external rotation 55 degrees and internal rotation
45 degrees.  Passive ROM left shoulder shows 180 degrees abduction 
and flexion, 60 degrees external rotation with elbow at side and 50 
degrees internal rotation (in 90 degrees abd).  Strength is 4/5 abduction 
and flexion, 4-/5 external rotation, and 4+/5 extension and internal 
rotation.  Recommend continued strengthening left shoulder.  Please
let us know how you wish to proceed. (CX #3, p. 132).

The claimant was seen by Dr. Guinn on April 8, 2009, at which time he was continued on one 

handed duty at work. (CX #3, p. 135-136).  Dr. Guinn also issued a work restriction slip in 

connection with the April 8, 2009, visit of the claimant, which reflects, in pertinent part:

The above named individual is under my medical care and may
return to work on April 8, 2009 with restrictions of one handed
duty, no use of right (sic) upper extremity.  Patient will be re-
evaluated on May 6, 2009.  (CX #3, p. 137).

During a June 9, 2009, follow-up visit by the claimant, Dr. Guinn reported continued 

improvement, however noted some pain with activities such as driving a long distance with his 

arm on the steering wheel.  The office note further reflected:

PHYSICAL EXAM: Unfortunately we were not provided a physical
therapy report today.  He appears to have near full range of motion 
and at least 4 out of 5 cuff strength. (CX #3, p. 164).

During a July 8, 2009, follow-up visit by the claimant, Dr. Guinn reported:

Mr. Hobeck is here for follow-up of his shoulder.  He seems
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pleased with his motion.  His only problem is with lifting in abduction.
He starts to get some pain above 90 degrees.  He points directly anterior
as the source of his pain and this is right over his biceps tendon.

*       *       *

PHYSICAL EXAM: There is tenderness at his AC joint, but he is 
very tender over his proximal biceps.   No tenderness at the cuff.
His therapy report is in the chart.  He has excellent motion and improve
in strength.

PLAN: I had a discussion with Mr. Hobeck.  It appears that he has 
developed some biceps tendinitis.  I looked back at his operative note
and he had some fraying of his anchor, but his tendon looked okay
at the time.  He opted for an injection of his proximal biceps tendon
sheath.  We will resume his therapy and see how it goes.  See him 
back in another month. (CX #3, p. 180-181).

Following the July 8, 2009, left shoulder steroid injection by Dr. Guinn the claimant

continued physical therapy at St. Bernards Medical Center. (CX #3, p. 182-184).  The July 23,

2009, Skilled Therapy Progress Report, reflects the entry that the claimant felt his “cortizon shot

has worn off”.  (CX. #3, p. 185).  The July 28, 2009, physical therapy progress report reflects,

regarding the claimant:

Pt c/o numbness in thumb, index & middle fingers. States numbness
started with shot. (CX #3, p. 188). 

The July 29, 2009, physical therapy progress repot reflects that the numbness was still present,

but better. (CX #3, p. 189).

The medical reflects that the claimant was again seen in follow up by Dr. Guinn on August

10, 2009.  The office note relative to the afore visit reflects:

History of Present Illness:
Mr. Hobeck is here in follow-up of his shoulder.  He is

 about 8 months out now.  He is having numbness and tingling
in his left 1st, 2nd and 3rd digit.  No neck pain.  He continues
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in therapy.  He states it seems to be more painful lately.  His
therapy report is in the chart.

*       *       *

PHYSICAL EXAM: He has essentially full passive range of 
motion.  Actively near full active flexion, but unfortunately his
abduction has decreased since last month.

PLAN: We had a lengthy discussion about options.  He states he 
didn’t receive much relief from injecting his biceps tendon sheath
last time, so this time I am going to inject his subacromial space.
I also want to get him set up for EMG conduction of his left upper
extremity.  We will see him back afterwards to cover his results
and discussed that the injection have several purposes therapeutic
and diagnostic and this can help in our decision making. 
(CX #3, p. 214-215).

Pursuant to the recommendations of Dr. Guinn the claimant underwent the EMG studies

on August 13, 2009, at St Bernards Medical Center under the care of Dr. Mario Cauli.  The

report reflects, in terms of the patient history:

52 year old left handed male complains of left upper extremity 
with pain, numbness, tingling and weakness from the shoulder 
down to the hand.  Symptoms started about a month ago.  Patient 
is not a diabetic. (CX #3, p. 194).

The Nerve Conduction Study/EMG performed on August 13, 2009, on the claimant reflects:

CONCLUSION: There is electrophysiological evidence of a mild
left ulnar entrapment neuropathy at the elbow.  No other entrapment
neuropathy, large fiber polyneuropathy, myopathy or radiculopathy.
(CX #3, p. 197).

The claimant was seen in follow-up by Dr. Guinn on August 19, 2009.  The office note of 

the afore visit reflects, in pertinent part:

Mr. Hobeck is here for follow-up of his EMG.  He continues
to have numbness in the 1st, 2nd and 3rd digit.  His EMG was reviewed
with him.  He has some mild compression in the ulnar nerve of the 
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elbow.  I discussed with him that this did not match the distribution
of his numbness.  He does have some C-spine symptoms. (CX. #3, p. 217).

Dr. Guinn concluded the August 19, 2009, visit by noting plans to set the claimant up with an 

MRI. On August 21, 2009, the claimant underwent the cervical MRI at St. Bernards Imaging 

Center, which disclosed:

CONCLUSION:
1. Mild right paracentral spinal stenosis at C5-C6 secondary
to a broad-based right paracentral disk bulge.

2. Multiple levels of bony neuroforaminal stenoses, bilaterally
at C3-C4, on the left at C4-C5, and on the right at C5-C6. (CX #3, p. 222).

The claimant was seen by Dr. Guinn on September 9, 2009, in follow-up of the August

19, 2009, MRI.  The office note of the visit reflects, in pertinent part:

.      .    He is still having the numbness in his 1st, 2nd and 3rd digits.
Unfortunately it doesn’t sound as if they are complying with his 
work restrictions.  Even though we have listed as one handed they
are still having him do two handed work.  He states he has had 
some pain recently with overhead activity with what they have been
having him do at work. 

*       *        *

X-RAYS: His MR was reviewed with him.  He has multi-level
neuroformainal stenosis.

PLAN: I am going to recommend a referral to Dr. Campbell with 
neurosurgery for an evaluation.  In the meantime we discussed one
handed duty.  He states that his employers are not complying with
this.  If they can’t comply then we will have to hold him off. 
(CX. #3, p. 225-226).

The claimant was again seen by Dr. Guinn on October 7, 2009.  The office note of the afore visit 

reflects that while the claimant has not been seen by Dr. Campbell, he had been provided one-

handed work by respondents.  (CX. #3, p. 228-229).  
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Following a October 26, 2009, solicitation by Ms. Debra Wilson, RN, a medical case

manager retained by respondents, Dr. Brent Sprinkle, D.O., performed an evaluation/examination

of the claimant. (CX #3, p. 230-231).  The October 29, 2009, report of Dr. Sprinkle reflects, in

pertinent part:

HISTORY OF PRESENT ILLNESS:
Mr. Hobeck says on his questionnaire that he had an injury on 
09/21/08.  He has pain in his neck shoulder, and wrist.  He had 
some numbness in his thumb, index and middle finger.  The 
numbness in his thumb, index and middle finger he says started,
initially he says two months ago and then he said maybe five 
months ago, he really can’t decide when that started but some-
where within the last two to five months.  He says he complained
of left sided neck pain on his original injury date.  However, as I
review the notes I am only able to really find complaints of 
shoulder and hand pain.  His pain he says can be severe.  Can
be worse with standing, lifting and sitting.  He has tried some 
anti-inflammatory medicine and pain medication that did not 
help.  He has not taken anything that he can recall like Neurontin
or muscle relaxer.  Essentially his injury occurred when he was
working on a fan trying to grease the fan axel.  He was reaching
around to reach the crease fitting and his left hand got hit by the
blades which was actually turning next to him and jarred him
and kind of pulled him into the fan blade the he was working on.
He had not had any injections, therapy or surgery to his neck
although he has had some shoulder injections and shoulder 
surgery.  He has had MRI of cervical spine and EMG of the left
upper extremity.  He has had extensive therapy on his shoulder.

*       *       *

UPPER EXTREMITIES:
Mucle/Motor: No focal weakness.
Sensory: He does have numbness in the left thumb and index
fingers on both anterior and posterior side.  This is a non-
dermatomal, nonphysiologic distribution.  This is not consistent
with nerve root or with median or ulnar nerve expected 
distribution.

*       *       *
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CERVICAL/THORACIC:
Tenderness/Inspection: Bilateral trapezius and rhomboid trigger
points.  A little worse on the left side.

*        *         *

MEDICAL DECISION MAKING:
Imaging: MRI of the cervical spine films and report are reviewed.
This does describe mild right paracentral spinal stenosis at C5-6
that does not correlate with left sided symptoms.  He has multi-
level bony foraminal stenosis on the right at 2-3 and on the left
at 4-5 and on the right at 5-6, left sided C3-4 and/or C4-5 foraminal
stenosis would not be possible to cause hand symptoms.  The EMG
nerve conduction study did not show evidence of cervical 
radiculopathy but mild ulnar neuropathy although his symptoms
really do not correlate with that.

PLAN:
On my review of the records from the hospital, therapy and Dr. 
Glen and Dr. Dixon, especially a note dated August 13, 2009 
with Dr. Dixon noting the Mr. Hobeck is here for follow up of 
his shoulder, is about eight months out, having numbness and 
tingling in his left first, second and third digits but no neck pain.
A note 10/01/08 the patient states his finger hurts, he has been
using it at work and it still won’t bend.  There is no notation of
neck pain.  Note of October 9th chief complaint is finger laceration
and left shoulder pain.  He has numbness in his hand on one 
occasion.  Still no documentation of neck pain.

In answer to the questions placed before me from Debra Wilson, 
in my opinion are the cervical MRI findings objectively related
to the work injury 09/21/09, I think that is an error and it should
have been 09/21/08.  I think the cervical MRI findings are 
consistent with degenerative disc disease and pre-existing 
degenerative phenomena that I think were most likely present 
prior to his injury.  I do not think the disc herniation described
at C5-6 is causing nerve impingement nor does it correlate with 
any of the symptoms on his left sided.

Therefore under question number two, in my opinion are his 
current symptoms directly related to the cervical MRI findings, 
in my opinion they are not.
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I think his current complaints of neck pain are mostly likely 
consistent with his pre-existing degenerative disc disease.  He does
describe muscle spasm complaints.  He does have trigger points in
the cervical paraspinals and trapezius muscles that could explain
the neck pain and the pain up to the side of his head around his ear.
However, I see no documentation of these complaints earlier in 
his injury so I do not think that these current complaints are likely
related to his original injury event of 09/21/08.  I think they are 
typical symptoms that I hear of normal sequela of patients with 
degenerative disc disease.  In order to manage that he may benefit
from a course of therapy directed to his neck and/or trigger point
injections and/or occasionally facet injections and/or muscle
 relaxers or topical anti-inflammatories to try to reduce symptoms
associated with his cervical degenerative disc disease.  However,
again I do not think that this degenerative disc disease was caused
by his work injury.  I think it was definitely pre-existing and I do 
not find adequate documentation in the record to lead me to believe
that his current complaints are significantly related to his original
work injury event.

Therefore, I see no reason to offer work restrictions fo his cervical
spine.  I see no impairment rating, there is a 0% impairment rating
to his cervical spine.  As far as maximum medical improvement, 
I do not feel that his cervical spine complaints are directly relatable
to his original work injury therefore there is no maximum medical 
improvement category to apply regarding the cervical spine. 
(CX #3, p. 233-236).

On November 2, 2009, the claimant was examined by Dr. John A. Campbell, a Jonesboro

neurosurgeon, chief complaint of neck pain and stiffness with bilateral shoulder and arm pain,

pursuant to a referral by Dr. Guinn   The afore report reflects, in pertinent part:

PRESENTING SYMPTOM AND PROBLEM: Mike Hobeck is 
a pleasant 52-year-old man from Manila, AR, who works as a 
boiler operator at Butterball.  He says he was injured back on 
the job back on 09/21/08 when he was working on a fan in a
cooling tower and had an incident where he was injured and had
severe injury to his left index and middle fingers, which required
surgery.  He also had a rotator cuff tear on the left, which required
repair by Dr. Guinn.  The problem now is that he has increasing
neck pain and stiffness with bilateral shoulder pain and arm pain.
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This extends somewhat into the hands.  He feels discomfort in the
left middle finger and ring finger.  He has had a recent MRI of his
cervical spine performed in August of this year, which is described
below. 

*       *       *

PHYSICAL EXAM: On exam he is an adult male, who is well-
developed and well-nourished with no apparent distress.  The head
is normocephalic and atraumatic.  Neck has very poor range of 
motion in all directions.  Neuro is intact.  Strength in both upper 
extremities.  Sensory exam does show some diminution in his left
thumb and forefinger.  Reflexes are intact and symmetric.  Lower
extremities with normal reflexes.  Gait is normal.

IMAGING REVIEW: A August 2009 MRI of the cervical spine 
shows multiple levels of protruding disks.  It is most significant 
off the right at C5-6 where there is a large disk spur complex 
causing significant neuroforaminal narrowing.  There is some 
neuroforaminal narrowing as well on the left side at C4-5.  There 
is slight protrusion of the disk at C6-7.

ASSESSMENT/PLAN: Patient with bilateral upper extremity 
symptoms. I can clearly relate these on the right side at C5-6, but 
I am having trouble explaining his left-sided symptoms.  The 
plan is for a CT myelogram of his cervical spine and followup 
thereafter. (CX #3, p. 237).

The medical in the record reflects that the claimant was again seen by Dr. Guinn on

December 2, 2009.  At the time of the afore, the claimant relayed that he was still having pain in

his anterior shoulder.  Further, while the claimant has been seeing Dr. Campbell, he relayed that

his scheduled tests were cancelled.  The examination conducted by Dr. Guinn during the visit was

unchanged from the previous visit.  The December 2, 2009, office note concludes:

ASSESSMENT: Left shoulder rotator cuff tear, status post left
shoulder arthroscopy with rotator cuff repair, approximately one
year out.
PLAN: at this point I think the next reasonable step is to schedule 
Mr. Hobeck for an FCE.  We will get this approved and scheduled
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for him.  See him back afterwards to discuss the results.  Fo the time
being we will keep him on one handed duty.  He knows to call with
any problems or concerns. (CX #3, p. 240).

On January 13, 2010, the claimant underwent a functional capacity evaluation pursuant to 

the directions of Dr. Guinn.  The Functional Capacity Evaluation reflects, in pertinent part:

FUNCTIONAL LIMITATIONS
Mr. Hoebeck’s evaluation resulted in demonstrated functional 
limitations in the area of material handling as he demonstrated 
a maximum Occasional lift/carry of 75 lbs.   Mr. Hobeck also
demonstrated a maximal LUE lift of 30 lbs. as compared to 45 
lbs with the RUE when lifting from floor to shoulder level
unilaterally.  Mr. Hobeck also exhibits mildly decreased AROM of 
the left shoulder and performed activities at or above shoulder 
level with LUE at the Frequent category.  He performed all other 
activities at a level consistent with that of an average worker. 

CONCLUSIONS
Mr. Mike Hoebeck completed functional testing on this date 
with reliable results.

Overall, Mr. Hoebeck demonstrated the ability to perform work in
the HEAVY classification of work as defined by US Dept. of Labor’s
guidelines over the course of a normal work day with limitations as
noted above. (CX #3, p. 242).

The claimant was seen by Dr. Guinn on January 20, 2010.  The office note of the afore 

visit reflects, in pertinent part:

Mr. Hobeck is here for follow up of his FCE.  His results 
are on the chart.  He put forth an excellent effort.  His final 
restrictions are on the chart.  His Workman’s Comp adjuster has
these and consistent with the heavy classification at work and we
will make sure to have these over at his job.

Unfortunately he continues having pain in his neck and some weak-
ness into his first three digits.  Apparently there is an issue with 
Workman’s Comp about whether or not they are going to allow this
to be pursued any further.  He has had these issues every since the
original injury. (CX #3, p. 255).
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The testimony in the record reflects that the claimant obtained a change of physician in

connection with the acknowledged September 21, 2008, compensable injury.  On March 19,

2010, the claimant was initially seen by Dr. William F. Hefley, a Little Rock orthopedic surgeon,

pursuant to the change of physician request.  The March 19, 2010, initial report of Dr. Hafley

regarding the claimant reflects, in pertinent part:

He sustained an on-the job injury on September 21, 2008.
He was reaching behind a piece of machinery when his hand
encountered a fan.  He had multiple lacerations of the left hand.
His left shoulder was thrown back violently in an abducted-
extended position.  He had a great deal of shoulder and neck pain.
He was taken to the emergency room and the hand was sutured.
He continued to complain of shoulder pain.  Initially the doctors
were more concerned about his hand lacerations.  He missed 3
weeks of work.  After that he worked at light duty for about a 
month, and since then has continued to work full duty.

Regarding the left shoulder, he did ultimately see a doctor
and had an MRI of the left shoulder on October 14, 2008, which
revealed a small full-thickness rotator cuff tear and AC degenerative
joint disease.  Dr. Quinn [Guinn] took him to the operating room
on December 15, 2008, and he had arthroscopic subacromial 
decompression, distal clavicle excision, rotator cuff repair, 
arthroscopic capsular release and lysis of adhesions.

Mike felt like the surgery did help though his shoulder never
got completely well.  He still has anterior shoulder pain that is worse
with abduction and reaching overhead.

He also complains of pain in the left side of the neck that 
radiates down into the hand involving the radial 3 digits.  He has
had an EMG/NCV.

*       *       *

EXAMINATION: He is a well-developed, well-nourished, 53-year-
old male, alert and oriented x 3.  Pupils are equal and reactive to 
light.  Active range of motion of the left shoulder is 170 degrees 
forward evaluation, 170 degrees abduction, 50 degrees external 
rotation, and internal rotation of L2.  Liftoff is normal.  Belly press
is normal.  He has good external rotation strength.  He has negative 
drop-arm test.  He has pain with some minimal crepitation with 
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impingement testing.  He has some AC joint tenderness.  
Neurocirculatory exam is intact.

X-RAYS:   X-rays were ordered, performed, and interpreted by me
with the following findings: He has a type II acromion with a little
bit of anterior acromial spurring.  Perhaps there is a little bit of 
spurring at the AC joint.  He may have some early glenohumeral 
chrondromalacia.

MRI CERVICAL SPINE (8-21-09): He has stenosis at multiple
levels. 
EMG/NCV (8-13-09): He has cubital tunnel syndrome that is mild.
MRI LEFT SHOULDER (10-14-08): Rotator cuff tear, AC
degenerative joint disease.

IMPRESSION:
1. Left shoulder 1-1/2 years post work-related injury and over a 

year post arthroscopic decompression, distal clavicle excision,
lysis to adhesions, repair of rotator cuff tear with some 
continued impingement symptoms.

2. Left-sided neck pain and radicular symptoms left upper
extremity.  His peripheral symptoms are more in a median
nerve distribution.

3. Left cubital tunnel syndrome by EMG/NCV.  His symptoms
are not in that distribution. 

PLAN:
1. Today I injected the left shoulder subacromial bursa with 6

cc of Lidocaine, 1% plain and 1 cc betamethasone sodium 
phosphate/acetate.  This did give him some initial relief of 
his anterior shoulder pain that would indicate he has some 
residual shoulder pathology.

2. I am going to get him in to see a neurosurgeon for his 
cervical spine problem.  Certainly his shoulder problem 
would not account for the dysesthesias in his hand and all
of his neck pain.

3. I will let him continue to work at full duty.
4. I am going to get an MRI of the left shoulder to see if he has

any recurrent subscromial bursitis or rotator cuff tearing. 
(CX #3, p. 257-258).

On April 6, 2010, the claimant underwent another MRI of the left shoulder at St. Bernards 
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Medical Center pursuant to the directions of Dr. Hafley. (CX #3, p. 259-260).

A Form AR-3, Physician’s Report, regarding the claimant was completed by Dr. Guinn on

August 3, 2010.  The report, designated as a “Final Report”, reflects that the claimant was

released from treatment by Dr. Guinn on January 20, 2010, and has a permanent impairment of

12% to the left upper extremity. (CX #3, p. 264).

The actions of the respondents regarding the handling of the claimant’s September 21,

2008, claim are detailed in the various e-mails, to included establishing a nexus between the

claimant’s complaints and the September 21, 2008, accident, as well as authorizations for medical

treatment and the payment of indemnity benefits.  (CX #1, p. 26-29;32-39;42-53).  The e-mails

also confirm the claimant’s testimony of his complaints to Dr. Guinn that respondents were not

honoring the one-handed work restrictions resulting in his removal from work by Dr. Guinn.  The

claimant was taken off work by Dr. Guinn on November 6, 2008 and allowed to return on

November 13, 2008. (CX #1, p. 54-55).  A December 23, 2008, e-mail of Chad Turner reflects

that based on his conversation with the claimant, the claimant was off work November 6, 2008

through November 18, 2008, and that respondent-employer had paid him. (CX #1, p. 59).   Later

e-mails of December 31, 2008, of Chad Turner reflects:

E-mail from Jamie Vaugh confirming that the EE was off 
work 11/6/08 - 11/13/08 and was not paid for those days
either. (CX #1, p. 70).

I left message for EE that I entered the additional TTD 
checks for November and current time off. (CX #1, p. 72). 

The claimant underwent surgery on his left shoulder under the care of Dr. Guinn on

December 15, 2008.    A January 6, 2009, e-mail of respondent regarding the claimant reflects:
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EE has been released back to light duty.  I would suggest
following up the employer to confirm that that did occur.
Make any state filings that are required in a timely manner.
Determine when the EE will be returning to the physician.
(CX #1, p. 72).

A February 24, 2009, e-mail of Chad Turner regarding the claimant reflects:

Continue obtaining treatment updates.  Treating physician will
provide the rating at MMI.  PPD will then be paid. (CX. #1, p. 76).

The evidence in the record reflects that on September 21, 2009, respondents were aware 

of the claimant’s complaints to Dr. Guinn of noncompliance with the medical restrictions as of a 

September 9, 2009, medical visit. (CX #1, p. 154-155).  The evidence in the record reflects that 

Mr. Turner followed up with both Mr. Tom Bean and the claimant regarding compliance with the 

claimant’s medical restrictions.  The e-mails regarding the afore reflect:

I spoke with Tom Bean.  EE has made multiple complaints to HR 
regarding having to do overhead work.  As far as Tom knows, EE
has not been asked/required to do any overhead or two handed 
work and signed a letter to that effect shortly before Tom started
working at Butterball last month.  The letter also states that EE is 
to contact HR and now Tom if someone asks/instructs EE to do 
something that is not within the restrictions given by Dr. Guinn.
Tom has also met with EE 3 times in the last month about 
following restrictions.  Tom will send a copy of the letter that EE
signed and additional information about the light duty job that EE
has been doing.

EE’s co-workers have seen EE fishing and riding a motorcycle.
Tom thins that EE drives a truck to work.

EE works 2nd shift.  Tom will have EE call me when EE gets to 
work.  I will ask EE about having to do things beyond the 
restrictions and about personal activities.

We may need to have a neck specialist .  (CX #1, p. 155-156).

I spoke with EE.  He said that he did have to do two handed 
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and overhead work prior to Tom Bean starting about a month
ago.  He thinks that is why he has not recovered well and 
continues to have problems.

He has a motorcycle but has not rode it in a while.  Dr. Guinn
told him that it was OK to ride.  He tried riding it once but 
could not tolerated it for very long.

I told him that I would discuss everything with Tom Bean and
get back to him.   (CX #1, p. 157).

In October 2009, respondents secured the services of a nurse case manager for the 

claimant’s file. (CX #1, p. 159-162)  Respondents approved the referral by Dr. Guinn of the

claimant to Dr. John Campbell, a Jonesboro neurosurgeon, relative to his neck complaints.  The

claimant’s appointment was scheduled for October 29, 2009.  Following the involvement of the

nurse case manager, Debra Wilson, the October 29, 2009, appointment of the claimant with Dr.

Campbell was cancelled.  Instead, Ms. Wilson scheduled an October 29, 2009, appointment for

the claimant with Dr. Brent Sprinkle, DO, at Arkansas Spine Center. (CX #1, p. 163-169).

A November 11, 2009, e-mail of Chad Turner reflects that based on the report of Dr.

Sprinkle, and in consultation with Tom Beam, the Safety Manager of respondent-employer,

treatment regarding the claimant’s neck would not be authorized. (CX. #1, p. 181-182).   The

claimant was seen in follow-up by Dr. Guinn on December 2, 2009, relative to his left shoulder

injury.  On January 13, 2010, the claimant underwent the Functional Capacity Evaluation,

pursuant to the referral of Dr. Guinn.  The medical evidence reflects that the claimant was seen in

follow-up by Dr. Guinn on January 20, 2010.  As noted above the Form AR-3, Physician’s

Report, signed by Dr. Guinn on August 3, 2010, reflects January 20, 2010, as the date the

claimant was released from treatment. (CX #3, p. 263-264).
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A January 15, 2010, e-mail of Chad Turner reflects:

Received message from Beverly Jackson at AWCC that they
are processing a change of physician request from EE and need
medical records to be sent to Pat Hannah’s attention. (CX #1, p. 195).

A January 23, 2010, Medical Status Report, of Ms. Wilson, the nurse case manager, regarding 

the claimant reflects, in pertinent part:

CASE MANAGEMENT STATUS:

This will be a summary of activities dating since the last report.
Following his last appointment with Dr. Guinn, Mr. Hobeck was
scheduled for a functional capacity evaluation (FCE).  Mr. Hobeck
did not attend the schedulded FCE; therefore, it was rescheduled.
Nurse consultant was notified by Functional Testing Center that Mr.
Hobeck had requested theat the FCE be rescheduled for a second time.
The FCE was rescheduled for 01/13/10.  Nurse consultant did explain
to Functional Testing Centers and Mr. Hobeck that it would not be
rescheduled again.  I did update the adjuster and employer on the 
scheduling mishaps.  Nurse consultant did follow up and verify Mr.
Hobeck attended the FCE as scheduled on 01/13/10.  Nurse consultant
did obtain the FCE report, which revealed he gave good and reliable
effort.  It indicated Mr. Hobeck could perform work in the heavy 
classification.  Nurse consultant did forward a copy of the FCE to the
adjuster and to Dr. Guinn’s office.  A return appointment was 
scheduled for 01/20/10.  Nurse consultant did update Mr. Hobeck
by telephone and letter of the return appointment.  I also contacted
the employer and adjuster.

Nurse consultant did travel to Dr. Guinn’s office and meet with Mr.
Hobeck before the appointment.  There was an extended wait due to
Dr. Guinn was running late.  Dr. Guinn reviewed the FCE report with
this consultant and Mr. Hobeck.  Dr. Guinn explained to Mr. Hobeck
he was being released from this care to return to work per the FCE
restrictions which were reviewed.  Mr. Hobeck was very upset, stating
he still had numbness in his hand that has not been addressed.  Mr.
Hobeck did undergo a cervical MRI and EMG nerve conduction, 
which were negative.  Mr. Hobeck has been seen at the Arkansas 
Spine Center and not additional treatment was recommended.  It was
stated that it was not related to the work injury; it was pre-existing.
Mr. Hobeck is very upset over this and informed this consultant he
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has requested a change of physicians.  Mr. Hobeck explained that 
Dr. Campbell, the Neurosurgeon in Jonesboro, wanted to perform
a CT myelogram, which was denied.  Dr. Guinn also stated him at
maximum medical improvement and will render a permanent partial
impairment rating.  No return appointments were scheduled.  Nurse
consultant will follow up for the final office note.  Once received
and reviewed, I will forward to the adjuster and proceed as 
indicated.

RECOMMENDATIONS:

1) Nurse consultant will obtain the final office note and forward
to the adjuster.

2) Nurse consultant will ensure MMI and PPI are stated.
3) Nurse consultant will follow up with the adjuster for 

additional case management needs at that time.
4) Nurse consultant will keep the adjuster updated in a timely

manner. (CX. #1, p. 197-198).
  
In a February 27, 2010, Medical Status Report, Ms. Wilson relayed her efforts to obtain office

notes of Dr. Guinn which addressed maximum medical improvement and permanent physical

impairment regarding the claimant. (CX #1, p. 203-204).  

On March 3, 2010, respondents received a copy of the Change of Physician Order

identifying Dr. William Hefley as the treating physician and noting a March 19, 2010, scheduled

appointment for the claimant relative to his left shoulder and hand only. (CX. #1, p. 205).  A May

12, 2010, Medical Status Report of Ms. Wilson, reflects, in pertinent part:

.      .     .    Following the last report, Mr. Hobeck was released by 
his treating physician, Dr. Guinn, stated MMI and return to activities
per FCE, which indicated a heavy category work.  Nurse consultant
was requested to hold her file open as Mr. Hobeck had requested a 
change of physicians through the Workers’ Compensation 
Commission.  Nurse consultant was notified that Mr. Hobeck had 
received the change of physician to Dr. William Hafley in Little
Rock, Arkansas.  The change of physician appointment was scheduled
for 03/19/10.
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Nurse consultant did prepare a letter and copy all records for
Dr. Hefley.  Nurse consultant was not allowed present during the 
examination.  Nurse consultant did deliver all records to Dr. 
Hafley’s office the morning of the appointment.  I did briefly meet
with Dr. Hefley’s nurse regarding the appointment and deliver the 
records.  Nurse consultant did follow up after the appointment and
no return appointments were scheduled at this time.  Per Dr. 
Hafley’s nurse, the office note is not ready at this time.  Nurse 
consultant did contact Mr. Hobeck who stated he received an
injection in his shoulder and Dr. Hefley wanted him to see a neuro-
surgeon for his neck.  I did explain that his cervical area was not
part of this claim, only the left shoulder.  Nurse consultant did 
follow up on numerous occasions with Dr. Hefley’s office.  I did 
obtain the office note, which indicated Dr. Hefley did perform a 
steroid injection into his left shoulder, recommended a referral to
a neurosurgeon for his cervical area as he does not treat that and 
also recommended a repeat MRI of his left shoulder to evaluate for
any torn rotator cuff or postoperative problems.  Nurse consultant 
did update the adjuster by telephone and email.  

Nurse consultant received authorization from the adjuster to schedule 
MRI.  I did contact St. Bernard’s Imaging, which is were the last
shoulder MRI was performed and they stated they would need an 
order from Dr. Hafley.  I did forward a copy of the physician’s office
note, which they stated they would need an order on a prescription
or verbal.  Nurse consultant did contact Dr. Hefley’s office on several
occasions, requesting a written order for MRI of the left shoulder.
Nurse consultant did receive the order after multiple attempts.  
Nurse consultant did call and schedule the MRI at St. Bernard’s
for 05/17/10.  Nurse consultant did notify Mr. Hobeck by telephone.
Nurse consultant did update the adjuster and employer by email.
Nurse consultant has requested the MRI report be forwarded to her
attention and I will forward to Dr. Hefley’s office. (CX #1, p. 213-214). 

The evidence discloses that as of May 18, 2010, the respondents became aware that the

claimant had secured the services of an attorney.  The records of respondents reflect that

following the afore, Ms. Wilson ceased direct contact with the claimant pending resolution of the

compensability of the claimant’s neck claim. (CX #1, p. 215).  The June 26, 2010, Medical

Closure Report of Ms. Wilson relative to the claimant reflects, in pertinent part:
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This will be a summary of activities dating since the last report.
Following the last report, nurse consultant was requested to hold
her file open for a month pending additional case management 
needs.  Mr. Hobeck has retained the services of an attorney and 
the attorney has requested care for his cervical area, which has 
been denied through Workers’ Compensation.  Nurse consultant
did follow up and receive authorization to close her file at this 
time.   (CX #1, p. 223).

Respondents commenced the payment of indemnity benefits to correspond with the

permanent physical impairment rating generated by Dr. Guinn.  On August 3, 2010, Dr. Guinn

rated the claimant’s impairment at 12% to the left upper extremity for the shoulder injury, which

correspond to a 7% whole person rating. (CX #3, p. 263-265).  The record reflects the presence

of a August 17, 2010, check in the amount of $660.00, issued to the claimant by respondents. 

The afore corresponds with an installment at the claimant’s permanent partial disability

compensation benefit rate. (CX #1, p. 233-234). 

After a thorough consideration of all of the evidence in this record, to included the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On September 21, 2008, the employment relationship existed when the claimant 

earned wages sufficient to entitle him to weekly compensation benefits at the rate of

$440.00/$330.00, for temporary total/permanent partial disability benefits.

3. On September 21, 2008, the claimant sustained injuries to his left shoulder and 

upper extremity within the course and scope of his employment for which appropriate medical and
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indemnity benefits [temporary total and permanent partial disability] have been timely paid by

respondents.

4. The claimant has failed to sustain his burden of proof by a preponderance of the 

evidence that he sustained an injury to his cervical spine within the course and scope of his

employment on or after September 21, 2008.

5. The respondents shall pay all reasonable hospital and medical expenses arising out

of the injury of September 21, 2008.

CONCLUSIONS

The compensability of the injuries to the claimant’s left shoulder and fingers of his left

hand growing out a September 8, 2008, accident is not disputed.  The claimant asserts that the

respondents controverted the payment of workers’ compensation benefits associated with the

compensable shoulder injury.  Further, the claimant maintains that he sustained an injury to his

cervical spine at the time of the September 21, 2008, compensable accident, and is entitled to

appropriate corresponding workers’ compensation benefits.  Respondents deny that they have

controverted any workers’ compensation benefits associated with the claimant’s September 21,

2008, left shoulder injury.  Respondents deny that the claimant sustained an injury to his cervical

spine within the course and scope of his employment.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.

Compensability

In workers’ compensation law, the employer takes the employee as he finds him, and
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employment circumstances that aggravate pre-existing conditions are compensable.  Heritage

Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).  An aggravation of a pre-

existing non-compensable condition by a compensable injury is itself compensable. Oliver v.

Guardsmark, 68 Ark. App. 24, 3 S.W.3d 336 (1999).   An aggravation is a new injury resulting

for an independent incident, and, being a new injury with an independent cause, must meet the

definition of a compensable injury in order to establish compensability for the aggravation. 

Crudup v. Regal Ware, Inc., 341 Ark. 408, 20 S.W.3d 900 (2000); Farmland Ins. Co. v. Dubois,

54 Ark. App. 141, 923 S.W.2d 883 (1996).

In order to prove a compensable injury as a result of a specific incident which is

identifiable by time and place of occurrence, the claimant must establish by a preponderance of the

evidence: 1) an injury arising out of and in the course of employment; 2) that the injury caused

internal or external harm to the body which required medical services or resulted in disability or

death; 3) medical evidence supported by objective findings, as defined in Ark. Code Ann. §11-9-

102 (16), establishing the injury; and 4) that the injury was caused by a specific incident

identifiable by time and place of occurrence.  Ark. Code Ann. §11-9-102 (4)(A)(i).

The occurrence of the September 21, 2008, incident is not disputed.  The evidence

preponderates that the claimant suffered injuries to his left shoulder and hand in the accident.  The

claimant asserts that in addition to the afore injuries he also sustained an injury to his cervical

spine, which requires medical treatment and for which respondents are liable.  While the claimant

testified regarding an impact by his head to the cage on the fan on which he was working which

resulted in his hard hat being knocked off, the contemporaneous documentation does not recite

complaints of neck pain prior to the August 10, 2009, visit Dr. Guinn, which was related to the
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claimant’s compensable left shoulder injury.  Further, the medical reflects that the symptoms

which prompted the medical investigation/diagnostic inquiry of the claimant cervical spine,

numbness in the fingers of the left hand, did not surface until a July 28, 2009, physical therapy

progress report.  The afore reflects that the claimant attributed the numbness in his left thumb,

index and middle fingers to a July 8, 2009,  injection he received in the left shoulder.

While diagnostic studies obtained in connection with the claimant’s cervical spine disclose

the presence of objective findings, neither Dr. Sprinkle nor Dr. Campbell could attribute the

findings to the claimant’s left-sided symptoms.  The evidence in the record does not reflect that

the claimant registered complaints of neck pain or other symptoms relative to his cervical spine

following the September 21, 2008, compensable accident prior to July 8, 2009.  The objective

findings in the claimant’s cervical spine pre-existed the September 21, 2008, compensable

accident.  The claimant has failed to establish a nexus between his present symptoms and the pre-

existing degenerative disc disease in his cervical spine.  As previously noted, while the aggravation

of a pre-existing non-compensable condition by a compensable injury may be compensable, the

aggravation must meet the definition of a compensable injury in order to establish compensability. 

The claimant has failed to sustain his burden of proof by a preponderance of the evidence that he

sustained an injury to his cervical spine arising out of and in the course of his employment.  

Controversion

The claimant contends that the respondents controverted the payment of indemnity

benefits in connection with his September 21, 2008, compensable injury.  The evidence in the

record reflects that following the September 21, 2008, compensable accident the claimant was not

taken off work in connection with the compensable injury until November 6, 2008.  The claimant
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was off work until November 12, 2008, pursuant to the directions of Dr. Guinn.  On December

15, 2008, the claimant underwent left shoulder surgery by Dr. Guinn and remained off work until

early January 2009.  The December 31, 2008, office note of Dr. Guinn reflects that the claimant

could do one hand duty at work.  A December 31, 2008, e-mail of respondents reflects that the

claimant was informed that in addition for his current time off work, an “additional TTD checks

for November” was being paid.

The claimant was released from treatment by Dr. Guinn in connection with the

compensable left shoulder injury on January 20, 2010.  Dr. Guinn did not issued a report relative

to the claimant’s anatomical impairment growing out of the September 21, 2008, left shoulder

injury and subsequent surgery until August 3, 2010.  The record clearly document that

respondents sought the maximum medical improvement date and permanent physical impairment

from Dr. Guinn in a timely manner.  Additionally, the evidence preponderates the intentions of

respondents to paid the permanent physical impairment rating as soon it was received.  The

evidence reflects that following receipt of the August 3, 2010, Physician’s Final Report, Form

AR-3, with the impairment rating respondents issued the initial corresponding indemnity check on

August 17, 2010.    

Ark. Code Ann. §11-9-501, Limitations on compensation – Death and disability, provides

in pertinent part:

(a)(1) Compensation to the injured employee shall not be allowed
for the first seven (7) days’ disability resulting from injury, excluding
the day of injury.
(2) If a disability extend beyond that period, compensation shall
commence with the ninth day of disability.
(3) If a disability extends for a period of two (2) weeks, 
compensation shall be allowed beginning the first day of disability,
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excluding the day of injury. 

Ark. Code Ann. §11-9-802, Installments, provides in pertinent part:

(a) The first installment of compensation shall become due on the 
fifteenth day after the employer has notice of the injury or death,
as provided in §11-9-701, on which date all compensation then
accrued shall be paid.  Thereafter, compensation shall be paid
every two (2) weeks .    .     .

In the present claim, the evidence preponderates that respondents solicited both the “MMI

date and PPI rating” from Dr. Guinn prior to the January 13, 2010, functional capacity evaluation. 

Further, following the functional capacity evaluation, respondents again sought the afore

information.  The records of respondents clearly reflect the intention of same to pay the

permanent partial disability benefits upon receipt of the impairment rating.  Finally, the evidence

preponderates that upon receipt of the impairment rating corresponding indemnity benefits were

timely paid.  The claimant has failed to sustain his burden of proof that respondents controverted

the payment of temporary total or permanent partial disability benefits in this claim.  This claimant

is respectfully denied and dismissed. 

 IT IS SO ORDERED.

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE


