
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F908021

MICHAEL HOBBS CLAIMANT

ESCO PROCESSING & RECYCLING RESPONDENT
                                                       
GREAT AMERICAN INSURANCE COMPANY,         RESPONDENT
INSURANCE CARRIER

OPINION FILED JANUARY 31, 2011 

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in
Springdale, Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville,
Arkansas.

Respondents represented by JARROD PARRISH, Attorney, Little Rock,
Arkansas. 

STATEMENT OF THE CASE

A hearing was held in the above styled claim on November 8,

2010, in Springdale, Arkansas.  The deposition of the claimant was

taken on July 8, 2010, and has been admitted as Respondents’

Exhibit No. 3.  

On June 22, 2010, a pre-hearing order was entered in this

case.  The pre-hearing order set out the stipulations offered by

the parties and outlined the issues to be litigated had resolved at

the present time.  Prior to the commencement of the hearing, the

claimant withdrew the stipulation on the appropriate weekly

compensation rates for total and permanent partial disability and

any stipulation on temporary disability benefits.  The claimant

also requested that the issue of the claimant’s entitlement to

temporary total disability benefits be withdrawn and reserved for

future determination, if necessary. The respondents made no

objection to these amendments. Finally, a clerical error set out in
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the sixth issue was corrected by deleting duplicative wording.  A

copy of the pre-hearing order with these amendments noted thereon

was made Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On August 21, 2009,  the relationship of employee-

employer-carrier  existed between the parties.

2. On August 21, 2009, the claimant sustained a compensable

injury to his right toe.

3. There is no dispute over medical services for the

claimant’s toe.

4. Respondents have paid permanent partial disability for a

9 percent permanent physical impairment to the claimant’s

right foot. 

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. Whether the claimant also sustained injuries to his right

knee, right hip, and lower back as compensable

consequences of the compensable toe injury.

2. The claimant’s entitlement to medical services for his

right knee, right hip, and back difficulties.

3. Attorney’s fees.

4. The effect of Ark. Code Ann. §11-9-701 or any benefits

for the claimant’s right knee, right hip, or back

difficulties that accrued prior to April 29, 2010.
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5. Whether the compensable toe injury was the “major cause”

of the claimant’s need for medical treatment for his

right knee, right hip, or back difficulties.

In regard to these issues, the claimant contends:
  
“On August 21, 2009, a big load of metal fell
on claimant’s right foot injuring the foot and
big toe. Because of that injury my low back,
right knee, and right hip were also injured.”

  
In regard to these issues, respondents contend:

“Respondents contend that all appropriate
benefits have been paid associated with the
claimant’s compensable toe injury. It is
respondents’ position that claimant did not
suffer a compensable hip injury on or about
8/21/09 or at any other time while working for
respondent employer. It is respondents’
position that in the event claimant needs
medical care associated with any alleged hip
condition that care would be related to pre-
existing and underlying problems and not any
acute injury. Respondents contend that in the
event compensability is found, the medical
documentation does not support entitlement to
indemnity benefits beyond those previously
paid in this matter.”

 DISCUSSION

I. COMPENSABILITY OF THE CLAIMANT’S RIGHT KNEE, RIGHT HIP, AND

LOW BACK DIFFICULTIES

The central issue in this case centers on the “compensability”

of the claimant’s alleged difficulties with his low back, right

hip, and right knee.  The burden rests upon the claimant to prove

all of the elements necessary to establish “compensability” of

these difficulties.

In his pre-hearing questionnaire,  the claimant’s contentions

appear to attribute these difficulties with his low back, right
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hip, and right knee to a  compensable consequence of his admittedly

compensable injury to his right big toe, which occurred in the

specific employment-related incident on August 21, 2009.  However,

in his deposition, the claimant emphatically and repeatedly stated

that he sustained direct trauma in the area of his right hip and

right knee in this same specific employment-related incident of

August 21, 2009. This testimony would at least imply that the

claimant is also raising the possibility that his right hip and

knee difficulties may also represent separate and distinct

traumatic injuries from the employment-related incident of August

21, 2009. In order to avoid possible needless duplicative

litigation, this alternative theory of compensability will also be

addressed in this Opinion.

The claimant’s testimony is the only evidence presented to

prove the existence of a direct causal relationship between the

specific employment-related incident of August 21, 2009 and any

subsequent difficulties he may have experienced with his right hip,

right knee, and even his lower back. At the hearing, the claimant

testified that in the August 21, 2009 incident, he was not only

struck on the right side by the large piece of equipment that had

fallen off a fork lift, but was also struck by a separate piece of

steel on the right toe. In his deposition, the claimant testified

that this separate piece of steel struck him slightly below the

right  hip and slightly above the right knee and that the large

piece of equipment struck his right foot. He also testified that he

was not certain what struck his foot.  In both instances, the
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testified that, in this  accident, he was knocked backward a couple

of steps. The claimant also consistently and emphatically testified

that the main piece of equipment never pinned his foot to the

floor.  

However, the description of this incident as given by the

claimant in his testimony at the hearing and in his deposition, is

totally contradictory to the description given by the other

eyewitnesses and in statements previously made by the claimant.

This description is also inconsistent with the medical evidence

presented.  

William Nell, Billy Breeden, and Dale Neely all testified that

they witnessed the specific employment-related incident on August

21, 2009.  They all testified that in this incident, a large piece

of equipment fell off a fork lift and struck the claimant only in

the area of the toes of his right foot, pinning the front of the

claimant’s foot beneath the piece of equipment.  None of these

witnesses observed any piece of metal strike the claimant’s leg or

knock him backward a couple of steps.  In fact, these witness

testified that the claimant simply remained standing, until the

piece of equipment was lifted off his foot.  At which time, he

simply walked away from the scene.

In his recorded statement of September 9, 2009, the claimant

described to the insurance adjuster the incident of August 21,

2009. His description in this recorded statement would appear to

coincide with the description that was given at the hearing by Mr.

Nell, Mr. Breeden, and Mr. Neely.  In this statement, the claimant
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described the large piece of equipment as falling off the fork lift

and striking him only on his right foot. He made no mention of any

other piece of metal striking him in any other location.

 In the initial history given by the claimant at the time of

his emergency room visit of August 23, 2009, the claimant

complained of pain and swelling in the area of his right big toe

and described this occurring when a piece of steel fell on it.  No

mention was made of any other trauma to any other portion of the

claimant’s anatomy in this incident. 

When the claimant consulted Dr. Griffey on September 4, 2009,

the incident is again described as a piece of steel falling on to

the claimant’s right big toe. Again, no mention is made of direct

trauma to any other portion of the claimant’s anatomy in the

specific employment-related incident. 

In fact, there is no mention in the subsequent reports of Dr.

Griffey or the reports of Dr. Tomlinson of any history that the

August 21, 2009 employment-related incident caused direct trauma to

any portion of the claimant’s anatomy, other than his right foot.

The first mention of such a history does not appear until the

September 20, 2010 report of Dr. Terry Sites.

The first description of the August 21, 2009 accident, which

would be similar to that given by the claimant in his testimony,

does not occur until the claimant’s deposition, which was taken on

July 8, 2010. In this deposition, the claimant initially testified

that the large piece of equipment fell and hit him on the “right

side”, knocked him a couple of steps, before it struck his right



Hobbs-F908021 -7-

foot. He subsequently testified that he was hit on the right leg a

couple of inches below the hip and sightly above his right knee.

However, he admitted that his pants were not torn and that he did

not sustain any abrasions to these areas. 

The initial medical records report no abnormalities involving

the claimant’s right hip, right knee, or low back.  When subsequent

medical evidence does note difficulties and abnormalities with the

claimant’s low back, right hip, and right knee, these difficulties

are diagnosed as being degenerative or cumulative in nature, rather

than the result of any specific trauma incident.  

I find that the greater weight of the credible evidence

establishes that the specific employment-related incident, on

August 21, 2009, caused no direct trauma to the claimant’s low

back, right hip, or right knee. Thus, this incident would not

reasonably or logically be the likely or probable direct cause of

any physical injury or damage to these portions of the claimant’s

body. Any difficulties which the claimant may have experienced with

his low back, right hip, and right knee would not represent

separate additional “compensable injuries” that were sustained in

the specific employment-related incident of August 21, 2009. 

The remaining matter is whether the claimant’s difficulties

with his lower back, right hip, and right knee represents

“compensable consequences” of his admittedly compensable injury to

his right big toe that occurred in the specific employment-related

incident of August 21, 2009.  As with “compensable” injuries

“compensable” consequences must meet certain statutory requirements
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set out in the Act. The burden rests upon the claimant to prove

that his low back, right hip, and right knee difficulties meet all

of these statutory requirements.  

The first of these statutory requirements is found in Ark.

Code Ann. §11-9-102(4)(D). This subsection mandates that the

claimant must prove by medical evidence, the actual existence of

the physical injury or damage, which he alleges to be compensable.

The claimant must further prove that the actual existence of this

physical injury or damage is supported by “objective findings” as

that term is defined in Ark. Code Ann. §11-9-102(16)(A)(i).  

The medical evidence is clearly sufficient to establish the

actual existence of physical injury or damage to the claimant’s

right hip and right knee. The claimant’s right hip difficulties

have been diagnosed as being attributable to a degenerated and torn

anterior and superolateral labrum with deep partial thickness

chondrosis at the margin of the superolateral acetabulum, deficient

anterior right femoral head and neck offset with associated

synovial herniation pit and thickening of the anterior joint

capsule, and focal superior retroversion of the acetabulum. This

diagnosis is supported by and based upon purely objective findings

noted on an MRI arthrogram of the claimant’s right hip and by

detectable “grinding” in the joint that has been noted on physical

examination by Dr. Tomlinson.  The claimant’s difficulties with his

right knee have been diagnosed as resulting from a thin Baker’s

cyst with mild inflammation of the semimembranosus bursa and “very

subtle” stress osteoedema of the medial femoral condyle. These
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diagnoses are  supported by and based upon purely objective

findings noted on an MRI of the claimant’s right knee and by

crepitus of the knee joint on physical examinations by both Dr.

Tomlinson and Dr. Sites.

The medical evidence shows that the claimant’s back

difficulties have been diagnosed as being the result of a

lumbosacral strain/sprain. However, the claimant has failed to

present any evidence of “objective findings” to support the actual

existence of any physical injury or damage to the lumbar spine. The

claimant’s physical examinations do not record the observation of

any “objective findings”, involving the claimant’s lumbar spine.

There is no mention of the observation of muscle spasms, or even

muscle tightness. There is also no mention of the observation of

any swelling, redness, or abnormal lordosis.  In the MRI of the

claimant’s right hip, the radiologist expressly noted that the

claimant’s sciatic nerves were unremarkable, his hamstring origins

were normal, his sacroiliac joints were intact, and his lower

lumbar spine was “unremarkable”.  Clearly, the diagnosis of any

physical injury or damage to the claimant’s lumbar spine is based

solely upon the claimant’s subjective complaints. 

 I would even note that the subjective findings, during his

clinical examinations of his lumbar spine, are rather minor and

would seem somewhat inconsistent with the magnitude of the

claimant’s pain complaints. Dr. Tomlinson recorded only mild

tenderness on palpitation with some limitations in the range of

motion of the lumbar spine. Dr. Sites observed that the claimant
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was able to get onto the examining table without help, and noted no

abnormalities involving the claimant’s lower back.

I find that the claimant has satisfied the statutory

requirements for “compensability”, which are set out in Ark. Code

Ann. §11-9-102(4)(D), in regard to his difficulties with his right

hip and right knee. However, the claimant has failed to satisfy the

statutory requirements for “compensability”, which are set out in

Ark. Code Ann. §11-9-102(4)(D) for his lower back difficulties. The

claimant’s failure to prove these requirements in regard to his

lower back difficulties prevents these alleged back difficulties

from being a “compensable” consequence of his admittedly

compensable right big toe injury. 

In regard to the claimant’s right hip and right knee

difficulties, the claimant must next prove that these difficulties

were a probable natural consequence of his admittedly compensable

right big toe injury. However, the claimant need not prove that his

compensable right big toe injury was the sole cause or even the

“major cause” of his right hip and right knee difficulties. For

purposes of “compensability” of any consequence or complication of

a compensable injury, there is no requirement that the compensable

injury be the “major cause” of any medical services that the

consequence requires or of any disability that the consequence

might produce.  

In the present case, the claimant has offered no expert

medical opinion that expressly addresses the probability or

likelihood of a connection between the claimant’s compensable right
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big toe injury and his current right hip and right knee conditions

and resulting complaints. Although such expert medical opinion

would be relevant and helpful, it is not absolutely necessary in

order to prove the required connection between the claimant’s

compensable right toe injury and his difficulties with his right

hip and knee.

All of the evidence presented establishes that the claimant’s

compensable toe fracture caused him to, at least temporarily, limp

or have an abnormal gait with his right leg. There is no evidence

the claimant exhibited such a gait prior to his compensable toe

injury. Dr. Griffey repeatedly noted such an abnormal gait and

attributed it to the compensable toe injury. Mr. Neely testified

that he observed the claimant limping or favoring his right leg

after the compensable toe injury.   

However, the evidence is somewhat contradictory, in regard to

the onset of the claimant’s difficulties with his right hip and

right knee. The claimant testified that he had no difficulties with

his right hip or knee, prior to the employment-related accident of

August 21, 2009.  This testimony is somewhat corroborated by the

testimony of William Nell, a co-employee of the claimant. Mr. Nell

testified that the claimant had not complained to him of any

difficulties with his right hip or knee, prior to the employment-

related accident.  However, the record shows that the claimant had

only been employed with the respondent for approximately three

weeks prior to this accident.  
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At the hearing, the claimant testified that his right knee

difficulties were the first complaints that he experienced after

his compensable toe injury. He stated that these complaints first

appeared a month to a month and a half after the toe injury. He

described the initial symptoms as being in the form of pain and

swelling in the area of the right knee.  He stated that this

swelling occurred four to five times over a week period.  It was

his testimony that approximately two weeks after the first

appearance of his right knee symptoms, he began experiencing pain

shooting from his right knee up into his right hip. The claimant

stated that his knee symptoms then began to improve.  He testified

that, by the time he initially saw Dr. Tomlinson (January 27,

2010), his symptoms with his right knee were not particularly

significant and, by the time of the hearing, his right knee was

“good” with only some minor symptoms when “the weather changed”.

In his deposition, the claimant also testified that the first

symptoms that he noticed involved his right knee and that these

symptoms started approximately a month after his compensable big

toe injury. He testified that his knee pain “escalated”, until he

began experiencing sharp pains shooting from his knee to his hip.

He described his right hip and back pain as beginning about the

same time, which was approximately  a month and a half after his

compensable right big toe injury. He testified that he wasn’t sure

whether his difficulties with his knee and hip began while he was

still being treated by Dr. Griffey. He also testified that he

wasn’t sure whether he had told Dr. Griffey about either his knee
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or hip complaints, but he thought that he had only mentioned them

to Dr. Tomlinson. It was his testimony that he reported his

difficulties with his knee and hip to Dale Neely and the “workman’s

comp lady” for the respondent.  He stated that shortly thereafter

arrangements were made for his initial appointment with Dr.

Tomlinson. He could not recall the first time that he reported his

knee and hip difficulties to Mr. Neely, but it was shortly before

his appointment with Dr. Tomlinson. 

At the hearing and in the claimant’s deposition, a

considerable portion of the claimant’s testimony dealt with

“grinding” and “popping” of his right hip. At the hearing, the

claimant testified that he noticed the “grinding” of his right hip

before the “popping”. In his deposition, the claimant testified

that he noticed the “grinding” in his right hip “a little while”

after he first noticed the first “pop” in his right hip.  The

claimant testified that this first “pop” occurred when he rolled

his right leg over off the couch while attempting to get up from a

reclining position in October or November of 2009. He stated that

this incident occurred while he was still living at Mr. Breeden’s

house and that Mr. Breeden was present when this occurred. In his

deposition, the claimant testified that the “grinding” probably

first appeared in January of 2010, right before the time he first

saw Dr. Tomlinson. He also testified that he thinks that this

“grinding” sensation was the symptom that actually caused him to

call the “workers’ comp lady” and obtain the appointment with Dr.
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Tomlinson. Finally, he testified that he believed he first noticed

this sensation when he stood up from a chair or couch.     

William Nell testified that, after the claimant’s compensable

toe injury, he knew that the claimant’s right foot was hurting him,

but he did not know about any other problems. Mr. Nell testified

that he and the claimant never really talked about the claimant’s

complaints.

Billy Breeden testified that the claimant continued to live

with him from the time of the accident until the middle of November

of 2009.  Mr. Breeden also testified that the claimant would

complain of his back and hip, particularly when he was getting off

and on the couch (the claimant apparently slept on the couch at

night).  Mr. Breeden’s testimony, concerning when these complaints

took place, is somewhat uncertain. He indicated that these

complaints often occurred when the claimant was getting on and off

the couch, while the claimant was living with him, which would have

been prior to the middle of November of 2009. However, he also

testified that these complaints started in the middle to end of

October of 2009, and also testified that the claimant made no

complaints with his hip before late November of 2009. Mr. Breeden

further denied recalling any specific “popping” incident with the

claimant’s left hip that took place at his house, when the claimant

was getting off the couch.

Dale Neely testified that the claimant complained of his toe

or foot hurting him from having to stand and walk at his job.  As

a result, the claimant was given another position that he could
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perform sitting or standing.  Mr. Neely indicated that this was

approximately two weeks after the incident of August 21, 2009. It

was Mr. Neely’s further testimony that approximately a week after

the claimant’s job was changed, the claimant complained of his back

hurting worse from sitting than from standing. Mr. Neely also

testified that at some point, the claimant complained that his back

was starting to ache from walking on the side of his foot. However,

Mr. Neely was unable to give with any degree of specificity the

approximate date for this conversation.  Mr. Neely did not relate

that the claimant ever expressly complained to him of any

difficulties with his right knee or right hip. 

The initial emergency room records noted no complaints

involving the claimant’s right knee, right hip, or low back.  These

initial medical records further show that, on discharge, the

claimant was observed to exit the facility with a “steady gait”.

None of the reports or records of Dr. Griffey note any

complaints specifically involving the claimant’s right knee or hip.

They do note that the claimant made complaints of difficulties

walking and that the claimant walked with an antalgic gait.  In his

report of October 15, 2009, Dr. Griffey did note that the claimant

was complaining of “some shooting pains that go up into the leg”

from the foot. However, there is no express complaints involving

either the right knee or the right hip and no observation of any

abnormalities in these areas on physical examination. Dr. Griffey

further stated that the claimant reported that these “shooting
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pains” were resolving, now that the claimant was starting to walk

a little bit more normal.  

The first express mention of hip pain is found in the

Functional Capacity Evaluation that was performed on October 29,

2009.  This report stated:

“This patient sustained a fractured right foot
on 8/21/09 when a thousand pound steel object
fell on this extremity. He complained of
constant pain in the right foot that radiated
to the hip.”  (Emphasis mine)

However, there was no mention of any complaints or abnormalities

specifically involving the claimant’s right knee or hip, such as

crepitus, popping, or grinding of either the claimant’s right knee

or right hip. A thorough evaluation was made of the claimant’s

right great toe and right ankle, but no evaluation was apparently

performed on the claimant’s right knee or right hip.  

Dr. Tomlinson, in his report of January 27, 2010, recorded the

claimant’s chief complaints as follows:

“Right groin pain, low back pain, right knee
pain, for five months.” (Emphasis mine)

In this report, Dr. Tomlinson went on to state:

“Michael Hobbs is a 36 year old gentleman, who
while working for Esco Company, which recycles
and refurbishes computers, had a thousand
pound box of recycled metal fall on his right
great toe causing a fracture. He noticed right
groin and back pain about a day later and has
been walking awkwardly to compensate for his
foot since that time. He also notices grinding
in his hip that he can elicit.” (Emphasis
mine)

Clearly, the history the claimant gave Dr. Tomlinson was that his

hip, low back, and right knee complaints had been present since the
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initial compensable injury to his right toe. In his physical

examination, on January 27, 2010, Dr. Tomlinson noted that the

claimant walked with an antalgic gait on the right with a “trace

Trendelenburg gait on the right”.

In his report of September 20, 2010, Dr. Sites similarly

recorded a history that the claimant’s right hip pain started on or

about August 21, 2009 or contemporaneous with the employment-

related incident and compensable injury to his right big toe.  

All of the evidence presented shows that the claimant’s

compensable right big toe injury resulted, at least for some period

of time, in an abnormal gait with his right leg.  Clearly, such an

abnormal gait would be likely to result in some degree of stress or

trauma on the joints of the claimant’s right leg.  It is also

possible that this additional stress or trauma could cause

difficulties with these portions of the claimant’s body.  However,

the mere possibility of this occurring is not sufficient to

establish the necessary causal connection. As previously stated,

the claimant must prove that this causal connection between his

abnormal gait and from his compensable toe injury was the likely or

probable cause of his right knee and right hip difficulties.

In regard to the claimant’s right knee, I find that the

claimant has proven by the greater weight of the credible evidence

that this causal connection is not only possible, but likely or

probable.  The MRI on the claimant’s right knee was interpreted as

showing “mild inflammation of the semimembranosus bursa” (bursitis)

and evidence of “a subtle stress reaction of the weight bearing
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portion the femoral condyle”.  Both of these conditions would be

consistent with the type of stress resulting from an abnormal or

altered gait over a several month period.  Both the claimant’s

testimony and the medical evidence, show that the claimant’s right

knee difficulties substantially resolved, as his abnormal gait

improved.  

The claimant’s right hip difficulties are a different matter.

After consideration of all the evidence presented, I find that the

claimant has failed to prove by the greater weight of the credible

evidence the likely or probable existence of a causal connection

between his right hip difficulties and the abnormal or altered gait

of his right leg, which resulted from his compensable right big toe

injury. The MRI/arthrogram of the claimant’s right hip showed the

presence of a deficient anterior right femoral head and neck offset

with associated synovial herniation pit and thickening of the

anterior joint capsule with the focal superior retroversion of the

acetabulum. This study further noted a degenerated and torn

anterior and superolateral labrum with deep partial thickness

chondrosis at the margin of the superolateral acetabulum.  None of

these objectively established physical defects would appear to be

compatible with or indicative of stress from an altered gait for

only a several month period. In fact, these defects would appear to

be extensive and longstanding. Some even appear to be congenital in

nature. The greater weight of the evidence presented also shows

that, unlike the claimant’s difficulties with his right knee, his

right hip difficulties have not lessened with improvement of his
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abnormal gait from his compensable right big toe injury, but have

worsened.

 It is also important to note that the greater weight of the

credible evidence presented shows that the claimant’s hip

difficulties from these defects initially began with a twisting and

rotation of his right hip joint, when arising from the couch at

home approximately two months after his compensable right big toe

injury. The defects demonstrated on the MRI would be far more

susceptible to aggravation from the movement of an already

defective hip through a wide range of motion, rather than from the

stress from an abnormal gait. In light of the foregoing facts, it

would appear that the more likely cause of the claimant’s right hip

difficulties was an aggravation of his pre-existing right hip

defects from over extension of his right hip joint, when arising

from the couch at home, rather than any abnormal gait produced by

his compensable right big toe injury.

In summary, I find that the claimant has failed to prove by

the greater weight of the credible evidence that his back

difficulties represent either a “compensable injury” that occurred

in the employment-related incident of August 21, 2009, or a

“compensable consequence” of his admittedly compensable right big

toe injury of August 21, 2009. Specifically, the claimant has

failed to prove by medical evidence, which is supported by

objective findings, the actual existence of any physical injury or

damage to his low back. I further find that the claimant has failed

to prove that his difficulties with his right hip represent either
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a “compensable injury” that occurred in the specific employment-

related incident of August 21, 2009, or a “compensable consequence”

of his compensable right big toe injury of August 21, 2009.

Specifically, the claimant has failed to prove by the greater

weight of the credible evidence the likely or probable existence of

a direct causal relationship between his right hip difficulties and

the specific employment-related incident of August 21, 2009, and

has further failed to prove by the greater weight of the credible

evidence that his right hip difficulties were a likely or probable

consequence of his admittedly compensable right big toe injury. I

also find that the claimant has failed to prove that his right knee

difficulties represent a “compensable injury” that he sustained in

the specific employment-related incident of August 21, 2009.

Specifically, the claimant has failed to prove the likely or

probable existence of a direct causal relationship between his

right knee difficulties and this specific employment-related

incident.  However, I do find that the claimant has proven that his

right knee difficulties represent a “compensable consequence” of

his admittedly compensable  right big toe injury.  Specifically,

the claimant has proven by the greater weight of the credible

evidence that his right knee difficulties were a likely or probable

consequence of the alteration of the gait in his right leg by his

compensable right big toe injury.

II. LIABILITY FOR MEDICAL SERVICES

The next issue to be addressed concerns the liability for the

expense of medical services provided the claimant for his right
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knee, right hip, and lower back difficulties.  It appears that this

issue is intertwined with issues raised by the respondents,

specifically the effect of the provisions of Ark. Code Ann. §11-9-

701 on any medical expenses incurred prior to April 29, 2010, and

whether the claimant’s compensable toe injury was the “major cause”

of his need for medical treatment for his right knee, right hip, or

low back difficulties. These two collateral issues will be

discussed first.

The respondents’ apparently contend that they cannot be found

liable for the expense of any medical services provided the

claimant for his right knee, right hip, or low back difficulties,

unless the claimant’s compensable right toe injury was the “major

cause” of his need for this treatment. I find no authority for such

a contention, either in the Act or applicable case law.

It is well established case law that a claimant is entitled to

medical services that are reasonably necessary for any compensable

consequence of an initial compensable injury, in the same manner as

the compensable injury, itself.  A claimant’s entitlement to

medical services for a compensable injury are controlled by the

provisions of Ark. Code Ann. §11-9-508 through §11-9-517.  None of

these subsections require that the claimant’s compensable injury

must be the “major cause” of the need for medical treatment. In

fact, none of these subsections even mention the term “major

cause”. 

The term “major cause” appears only in four places in the Act.

Ark. Code Ann. §11-9-102(14)(A) gives the definition for the term
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“major cause”.  Ark. Code Ann. §11-9-102(4)(F)(ii)(a) limits awards

of permanent disability benefits “only upon a determination that

the compensable injury was the major cause of the disability or

impairment”. Ark. Code Ann. §11-9-102(4)(F)(ii)(b) also only

applies to awards of permanent disability benefits in cases where

a compensable injury has combined with a non compensable condition,

and permanent disability benefits can be awarded for “resultant

conditions, only if the compensable injury is the major cause of

the permanent disability or need for treatment”. Ark. Code Ann.

§11-9-102(4)(E)(ii) is limited to compensable injuries as defined

under §11-9-102(4)(A)(ii) and indicates that a resultant condition

is only “compensable”, if the alleged compensable injury is the

major cause of the disability or need for treatment.  Perhaps, the

respondents’ argument is based upon this latter provision.

However, in the present case, the claimant’s difficulties with

his right knee, right hip, and lower back are not alleged to be

separate “compensable injuries”, as defined under Ark. Code Ann.

§11-9-102(4)(A)(ii). If there is an allegation that they are

separate compensable injuries, it would be that they were the

direct result of the specific incident or accident of August 21,

2009, and would be controlled by the definitional provisions of

Ark. Code Ann. §11-9-102(4)(A)(i).  Under this subsection,  there

is no requirement that the injury be the “major cause” of medical

services or disability, in order to be “compensable”.

The primary contention by the claimant, in this case, is that

his right knee, right hip, and low back difficulties are
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compensable consequences of a compensable specific incident injury

to his toe, as defined by Ark. Code Ann. §11-9-102(4)(A)(i).  As

Ark. Code Ann. §11-9-102(4)(E)(ii) would, by its own wording, not

apply to the claimant’s initial compensable right toe injury,  it

would not apply to any probable consequence of this initial

compensable injury.

I find no merit to the respondents’ argument that the claimant

must prove that his initial compensable right toe injury was the

“major cause” of his need for medical treatment of any “compensable

consequence” of that initial injury, in order to be entitled to

medical treatment for this consequence at the respondents’ expense.

The claimant need only prove that such medical treatment is

“reasonably necessary” for the compensable consequence, under Ark.

Code Ann. §11-9-508.

Ark. Code Ann. §11-9-701 relieves a respondent from liability

for medical services and other benefits prior to receipt of an

“Employee’s Report of Injury”, under certain circumstances.  Ark.

Code Ann. §11-9-707(2) provides a presumption that sufficient

notice of the injury was given.  Thus, the burden rests upon the

respondents to show that they are entitled to the relief provided

by Ark. Code Ann. §11-9-701.

In the present case, the claimant testified that he had

advised the respondent employer that he was experiencing

difficulties with other portions of his right leg and his lower

back, soon after these difficulties appeared. The testimony of the

claimant’s supervisor, Mr. Neely somewhat corroborates this



Hobbs-F908021 -24-

testimony by the claimant. The claimant further testified that it

was not until after he had contacted his supervisor and the

“workers’ comp lady” and informed them of these other difficulties

that he was sent by the respondent to Dr. Tomlinson for the

evaluation of these difficulties.  The claimant’s testimony in this

regard is clearly corroborated by the reports of Dr. Tomlinson,

which indicate that they were directed to Joan Cantella, the

respondent’s claims adjuster and presumably the “workers’ comp

lady”.  

After consideration of all the evidence presented, I find that

the greater weight of the credible evidence establishes that the

respondent employer and even the respondent carrier had actual

knowledge that the claimant was alleging compensable difficulties

with his right lower extremity and low back, prior to his receiving

any medical services for these difficulties. Therefore, under Ark.

Code Ann. §11-9-701(b)(1)(A), the claimant would not be barred from

being entitled to the additional medical services he now seeks by

Ark. Code Ann. §11-9-701(a)(1).

As I have found that the claimant has proven that his right

knee difficulties represent a compensable consequence of his

initial compensable right toe injury, he would be entitled to

reasonably necessary medical services for this compensable

consequence, under Ark. Code Ann. §11-9-508. However, the burden

would still rest upon the claimant to prove that the actual medical

services that he has been provided for his right knee difficulties
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do, in fact, represent reasonably necessary medical services for

this compensable consequence.

The evidence shows that the medical services provided to the

claimant for his right knee difficulties consist of an initial

evaluation of his right knee by Dr. Tomlinson, an MRI of the right

knee ordered by Dr. Tomlinson, and a follow up visit by Dr.

Tomlinson.  It does not appear from the medical evidence presented

that any further medical services for the claimant’s right knee

difficulties have been provided or even recommended by any

physician.  

The initial evaluation of the claimant’s right knee by Dr.

Tomlinson, the MRI of the claimant’s right knee that was performed

at the direction of Dr. Tomlinson, and a subsequent follow up visit

with Dr. Tomlinson, appear reasonable and medically appropriate to

insure an accurate determination of the nature and magnitude of the

physical injury or damage to the claimant’s right knee, as a

compensable consequence of his compensable right toe injury.  The

services provided would also be reasonable to monitor the

claimant’s progress and to implement any appropriate treatment

necessary for the claimant’s compensable right knee difficulties.

These services are of a type and nature generally recognized and

regularly employed by the local medical community for these

purposes. Therefore, I find that the evidence proves that these

services by Dr. Tomlinson represent reasonable and necessary

medical services for the claimant’s compensable right knee
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difficulties. Pursuant to Ark. Code Ann. §11-9-708, the respondents

are  liable for the expense of these services.

As I have previously found in this Opinion that the claimant

has failed to prove that his low back and hip difficulties

represent either a “compensable injury” or a “compensable

consequence” of a compensable injury, the claimant would not be

entitled to any medical services for these difficulties, under the

provisions of  Ark. Code Ann. §11-9-508. 

The medical services provided to the claimant for his right

hip and low back complaints by and at the direction of Dr.

Tomlinson were reasonable and medically appropriate for these

particular complaints. There is no indication that any of these

services were unreasonable or unnecessary.

However, the greater weight of the evidence presented shows

that the respondents expressly directed the claimant to go for an

evaluation and testing by Dr. Tomlinson, a physician of the

respondents’ choosing,  for difficulties with his right leg, hip,

and low back.  These actions clearly led the claimant to reasonably

believe that the respondents were accepting liability for the

expense of these services. It was not until after these services

were provided that the respondents advised either the claimant,

Dr. Tomlinson, or this Commission that they were controverting

liability for the expense of these medical services. Applicable

case law provides that under these circumstances, the respondents

are estopped from denying liability and remain liable for the

expenses of the medical services incurred at their direction, until
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notice is given to the claimant that liability for further medical

services is being denied, even though the conditions necessitating

the services is subsequently determined to be non compensable.  

In summary, I find that the respondents are liable for the

expenses of medical services provided to the claimant for his

compensable right knee difficulties by and at the direction of Dr.

Robert Tomlinson, under Ark. Code Ann. §11-9-508. I further find

that the respondents are liable for the expense of medical services

provided the claimant for his non compensable lower back

difficulties and right hip difficulties by and at the direction of

Dr. Tomlinson from January 27, 2010 through February 5, 2010, under

the doctrine of estoppel.  However, the respondents are not liable

for any further medical services provided to the claimant by Dr.

Tomlinson, Dr. Sites, or any other physician for his low back or

right hip difficulties, as such difficulties do not represent

reasonably necessary medical services for  a compensable injury or

compensable consequence of a compensable injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On August 21, 2009,  the relationship of employee-

employer-carrier  existed between the parties.

3. On August 21, 2009, the claimant sustained a compensable

injury to his right toe.
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4. There is no dispute at the present time, over the

claimant’s entitlement to  medical services specifically

for his right toe injury.

5. The respondents have paid permanent partial disability

benefits for a 9 percent permanent physical impairment to

the claimant’s right foot from his compensable right toe

injury.

6. The claimant has failed to prove that any difficulties

with his right knee, right hip, and lower back represent

“compensable injuries”, as that term is defined by Ark.

Code Ann. §11-9-102(4)(A)(i), in the specific employment-

related incident of August 21, 2009. Specifically, the

claimant has failed to establish by medical evidence

which is supported by objective findings, the actual

existence of any physical injury  or damage to his low

back, as required by Ark. Code Ann. §11-9-102(4)(D). The

claimant has further failed to prove by the greater

weight of the credible evidence, the likely or probable

existence of a direct causal relationship between his

difficulties with his right knee, right hip, or lower

back and the specific employment-related incident of

August 21, 2009.

7. The claimant has further failed to prove that this

difficulties with his right hip and lower back represent

a “compensable consequence” of his admittedly compensable

right toe injury. Specifically, the claimant has failed
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to prove by a preponderance of the evidence that his

right hip and lower back difficulties were causally

connected with and a probable consequence of his

admittedly compensable right big toe injury.

8. The claimant has proven by the greater weight of the

credible evidence that his right knee difficulties

represent a “compensable consequence” of his compensable

right big toe injury. Specifically, the claimant has

proven by a preponderance of the evidence that these

difficulties were causally connected with and a probable

consequence of the altered gait of his right leg that

resulted from his compensable right big toe injury. 

9. Ark. Code Ann. §11-9-701 does not act to bar the

claimant’s entitlement to any benefits herein awarded, as

the respondents had actual notice that the claimant was

contending that he had experienced other injuries or

difficulties with his right knee, right hip, and lower

back, prior to any benefits accruing for these injuries

or conditions.

10. The medical services provided to the claimant by and at

the direction of Dr. Robert Tomlinson for his right knee

difficulties from January 27, 2010 through February 5,

2010, represent reasonable necessary medical services for

a compensable consequence of the claimant’s admittedly

compensable right big toe injury. Pursuant to the
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provisions of Ark. Code Ann. §11-9-508, the respondents

are liable for the expense of these services.

11. The respondents are also liable for the medical services

provided to the claimant by and at the direction of Dr.

Tomlinson for his non compensable right hip and low back

difficulties from January 27, 2010 through February 5,

2010. Although these expenses do not represent reasonably

necessary medical services, under Ark. Code Ann. §11-9-

508, these medical services were provided by the claimant

at the express direction of the respondents and no notice

was given to the claimant, Dr. Tomlinson, or this

Commission that the respondents were going to deny

liability for any of the expenses incurred for these

services until after February 5, 2010. Thus, the

respondents are estopped from denying liability for these

services. However, the respondents are not liable for the

expense of any medical services provided the claimant for

right hip and/or lower back difficulties by Dr.

Tomlinson, Dr. Sites, or any other physician, after

February 5, 2010. 

12. The respondents have denied that the claimant’s

difficulties with his right knee, right hip, and lower

back represent compensable injuries or compensable

consequences of a compensable injury and have

controverted the claimant’s entitlement to any benefits

under the Act for these difficulties.
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13. As no controverted benefits have herein been awarded to

the claimant, no controverted attorney’s fee can be

awarded to his attorney. 

ORDER

The respondents remain liable for all appropriate benefits for

his compensable right toe injury.

The respondents shall be liable for the expense of medical

services provided to the claimant for his compensable right knee

difficulties by and at the direction of Dr. Tomlinson, pursuant to

the provisions of Ark. Code Ann. §11-9-508. 

The respondents shall also be liable for the expense of the

medical services provided to the claimant by and at the direction

of Dr. Tomlinson for his right hip and lower back difficulties

between January 27, 2010 and February 5, 2010. The respondents

shall not be liable for the expense of any further medical services

provided or recommended to the claimant for his right hip and low

back difficulties by any physician after February 5, 2010, as  such

medical services would not represent reasonably necessary medical

services, under Ark. Code Ann. §11-9-508.

All benefits herein awarded have heretofore accrued and are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                            
                                   MICHAEL L. ELLIG
                     ADMINISTRATIVE LAW JUDGE           

                            


