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STATEMENT OF THE CASE

A hearing was held in the above styled claim on March 22,

2011, in Fort Smith, Arkansas.

A pre-hearing order was entered in this case on January 19,

2011.  This pre-hearing order set out the stipulations offered by

the parties and outlined the issues to be litigated and resolved at

the present time.  Prior to the commencement of the hearing,

various changes were made in regard to these stipulations. The

first change involved the appropriate weekly compensation rates.

The parties acknowledge that the appropriate weekly compensation

rates were $562.00 for total disability and $422.00 for permanent

partial disability.  The parties further agreed that the claimant

sustained compensable injuries to his lower back, right leg, right

hip, and left shoulder in the employment-related accident on July

17, 2010. Finally, the parties agreed that the respondents would

only be liable for the difference between any unemployment benefits
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received by the claimant and the appropriate weekly compensation

rates for any periods during which temporary total disability

benefits might be awarded for the same periods he actually received

unemployment benefits.  The change in the stipulation concerning

the portions of the claimant’s body injured, in the employment-

related accident, made the issue of whether the claimant sustained

a compensable injury to his left shoulder moot.  Finally the pre-

hearing order was clarified to indicate that the claimant was

seeking additional medical services, after September 27, 2010, for

his right hip, as well as his neck, back, left shoulder, and left

lower extremity. A copy of the pre-hearing order with these

amendments noted thereon was made Commission’s Exhibit No. 1 to the

hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On July 17, 2010,  the relationship of employee-employer-

carrier-TPA existed between the parties.

2. The appropriate weekly compensation benefits are $562.00

for total disability and $422.00 for permanent partial

disability.

3. On July 17, 2010, the claimant sustained compensable

injuries to his left shoulder, right hip, right leg, and

lower back.

4. There is no dispute over medical services that accrued

through September 27, 2010.
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5. The respondents would only be liable for the difference

between the claimant’s unemployment benefits and his

weekly total disability rate for any period for which he

is awarded temporary total disability benefits and also

has received unemployment benefits.

By agreement of the parties, the issues to be litigated and

resolved at present time were limited to the following:

1. Whether the claimant also sustained a compensable injury

to his neck in the incident on July 17, 2010.

2. The claimant’s entitlement to medical services after

September 27, 2010 for his neck, back, right hip, left

shoulder, and right lower extremity.

3. The claimant’s entitlement to  temporary total disability

benefits from July 21, 2010 through a date yet to be

determined (excepting one partial day).

In regard to these issues, the claimant contends:
  
“On or about July 17, 2010, the claimant
suffered a compensable injury to the neck,
left shoulder, hip, lumbar spine, and right
knee. That claimant’s authorized rating
physician has made a referral to the Tulsa
Spine and Brain Institute which respondents
have refused to authorize. That claimant has
been receiving additional medical care through
other providers which remains the
responsibility of respondent. That claimant is
entitled to temporary total disability
payments of the maximum legal rate from July
21, 2010 to a date yet to be determined, less
and except one date on which he was employed
by respondents for four (4) hours and for
which he is entitled to temporary  partial
disability.”
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In regard to these issues, the respondents contend:

“Respondents contend that all appropriate
benefits have benefits paid with regard to
this matter. Claimant’s need for medical
treatment, if any, is associated with
unrelated conditions for which respondents are
not liable. The medical documentation does not
support entitlement to TTD benefits.  The
claimant was released to return to work but
did not like the assignment that was offered
to him and refused the same. In light of this,
it is respondents’ position that claimant is
not entitled to indemnity benefits.”

 DISCUSSION

I. COMPENSABLE NECK OR CERVICAL INJURY

The first issue to be addressed is whether the claimant also

sustained a compensable injury to his neck or cervical spine in the

specific employment-related incident on July 17, 2010. The burden

rests upon the claimant to prove all of the facts necessary to

establish this additional compensable injury.  

In order to meet this burden, the claimant must first satisfy

the statutory requirements of Ark. Code Ann. §11-9-102(4)(D). This

subsection requires that the claimant prove by medical evidence the

actual existence of physical injury or damage to his cervical spine

that he alleges to be compensable.  Further, the existence of this

physical injury or damage must be supported by “objective

findings”, as that term is defined by Ark. Code Ann. §11-9-

102(16)(A)(i).

Once the claimant has “established” the actual existence of

any physical injury or damage to his neck or cervical spine, which

is  supported by “objective findings”, he must next prove that this

physical injury or damage satisfies the definitional requirements
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for a “compensable injury” that are contained in Ark. Code Ann.

§11-9-102(4)(A)(i).  These definitional requirements are:

(1) The physical injury or damage must arise

out of and occur in the course of the

employment.

(2) The physical injury or damage must be

caused by a specific incident.

(3) The physical injury or damage must be

identifiable by time and place of

occurrence.

(4) The physical injury or damage must

produce internal or external physical

harm to the claimant’s body.

(5) The physical injury or damage must

require medical services or result in

disability.

First, I find that the claimant has failed to prove by medical

evidence, which is supported by objective findings, the actual

existence of any physical injury or damage to his neck or cervical

spine. The medical evidence presented fails to show that any

physician has diagnosed the presence of any physical injury or

damage to the claimant’s neck or cervical spine.

The medical records of Dr. Terry Clark, beginning on July 20,

2010, make no mention of any physical injury or damage to the

claimant’s neck or cervical spine. These reports note no complaints

by the claimant involving his neck or cervical spine.  These
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reports also fail to note the observation of any abnormalities with

this area of the claimant’s body, but on physical examination

repeatedly note that the claimant’s neck was supple, non tender,

and displayed a full range of motion.

 The reports and records from the Stigler Health and Wellness

Center, beginning on November 2, 2010, also fail to contain any

diagnosis of physical injury or damage involving the claimant’s

neck or cervical spine.  Further, there is no record in these

reports of any complaints by the claimant or any observation of

abnormalities involving the claimant’s neck or cervical spine.  

The medical evidence does show that a series of x-rays were

taken of the claimant’s cervical spine, on December 3, 2010.  This

radiology report stated that the reason for this series of x-rays

was complaints of “multiple joint pain”. Curiously, these cervical

x-rays were interpreted as showing no evidence of physical injury

or damage and were considered as a “unremarkable radiographic

evaluation of the cervical spine”.  

The claimant’s failure to “establish” by medical evidence,

which is supported by “objective findings”, the existence of any

physical injury or damage to his neck or cervical spine is

dispositive of this first issue.  The claimant’s failure to satisfy

the compensability of requirements of Ark. Code Ann. §11-9-

102(4)(D), precludes a finding that the claimant sustained a

“compensable injury” to his neck or cervical spine in the

employment-related accident of July 17, 2010.  
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However, I would also note that the claimant has failed to

satisfy any of the definitional requirements for a “compensable”

injury to his neck or cervical spine, which are contained in Ark.

Code Ann. §11-9-102(4)(A)(i).  He has failed to prove a likely or

probable causal relationship between the July 17, 2010 employment-

related incident and any physical injury or damage to his neck or

cervical spine.  Further, he has failed to prove by the greater

weight of the credible evidence that he has sustained any physical

injury to his neck or cervical spine that resulted in external or

internal physical harm to his body. Finally, he has failed to prove

the occurrence of any physical injury to his neck or cervical spine

that reasonably required medical services or that resulted in

disability.

As previously noted, there is no evidence of any physical

injury or abnormality to the claimant’s neck or cervical spine, in

the form of objective or subjective clinical findings or even

subjective complaints by the claimant.  In fact, the greater weight

of the evidence shows that, on repeated physical examinations, the

claimant’s neck or cervical spine appeared entirely normal.  If the

claimant had sustained any physical injury or damage to his neck or

cervical spine in the employment-related incident of July 17, 2010,

one would reasonably expect that the claimant would have reported

some complaints with this portion of his body to his various

treating physicians or that these physicians would have noted some

abnormal finding, either objective or subjective, between July 17,

2010 and December of 2010.
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In summary, I find that the claimant has failed to prove that

he sustained a “compensable injury” to his neck or cervical spine

in the employment-related incident or accident on July 17, 2010.

Thus, he would not be entitled to any benefits, under the Act, for

any complaints or difficulties that he may now be experiencing with

his neck or cervical spine. Any claim for benefits attributable to

such an alleged injury must be denied and dismissed in its

entirety.

II. ADDITIONAL MEDICAL SERVICES

The next issue to be addressed concerns the claimant’s

entitlement to additional medical services, after September 27,

2010, for his admittedly compensable injuries. The burden rests

upon the claimant to prove his entitlement to the additional

medical services he now seeks.

In order to meet this burden, the claimant must prove that he

has received or requires additional medical services, after

September 27, 2010, that would constitute “reasonably necessary

medical services” for his admittedly compensable injuries to his

left shoulder, lower back, right hip, and right leg. Medical

services are “reasonably  necessary” when they are connected with

the compensable injury and are reasonable in light of the potential

benefits such services offer in returning the claimant to as near

the preinjury state as the permanent nature of the injury will

allow.  

In the present case, the initial medical reports and records

show that the compensable injury to the claimant’s left shoulder
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was initially diagnosed as a combined strain and contusion.  This

diagnosis by Dr. Clark was based upon his physical examination of

the claimant and x-rays of the claimant’s shoulder, performed on

July 20, 2010.  The claimant’s difficulties with his right hip and

right leg were also diagnosed as being in the form of a combination

strain and contusion. Again, this diagnosis by Dr. Clark was based

on his physical examination of the claimant and x-rays taken on

July 20, 2010. The claimant’s compensable low back injury was

diagnosed as a lumbar contusion. Again, this diagnosis appears to

be based on Dr. Clark’s physical examination of the claimant’s back

on July 20, 2010.  The claimant was provided with treatment by Dr.

Clark that would be medically appropriate for the type of injuries

diagnosed, i.e. various oral medications and restrictions on the

claimant’s physical activities.

When the claimant returned to Dr. Clark for follow up on July

26, 2010, the claimant indicated that “overall” he was “much

better”, although he did not indicate that he was totally healed or

symptom free. In fact, Dr. Clark recorded “numbness” in the

claimant’s right thigh that could be indicative of some

neurological involvement. The physical examination, which was

performed by Dr. Clark on that date, confirmed the claimant’s

statement that he was significantly improved. Dr. Clark noted on

this examination that the claimant exhibited no point tenderness to

palpitation of all the various injured portions of the body and

that the claimant demonstrated full range of motion of his left

shoulder, right hip, right knee, and lumbar spine, all without
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experiencing any discomfort. On that date, the claimant was

released by Dr. Clark from further scheduled follow up to return

only on an as needed basis. 

The claimant apparently felt no need to return to Dr. Clark

for any difficulties until August 25, 2010. On that date, the

claimant again voiced complaints involving his left shoulder,

bilateral hips, right knee, and right leg.  On this visit, there

appears to have occurred a significant change in the nature of the

claimant’s symptoms with his right and now left hips and his right

lower extremity. On that date, the claimant described his symptoms

as burning, tingling, and paresthesia in the right lower extremity.

These symptoms were radicular complaints from a neurological type

injury in the lumbar area, rather than a direct injury to the lower

extremity, itself, such as a strain or contusion. Based upon these

new findings, Dr. Clark ordered nerve conduction studies of the

nerves to the right lower extremity in order to whether these

complaints were, in fact, radicular in nature.

On September 1, 2010, the recommended nerve conduction

velocity study (NCV) was performed on the claimant’s lower

extremities by Dr. Janice Keating (a neurologist).  Dr. Keating

interpreted these studies as revealing abnormalities consistent

with a right S1 radiculopathy. Dr. Keating recommended further

evaluation, in the form of an EMG of the right lower extremity and

lumbar MRI.  However, neither of these tests were performed, at

that time.
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The claimant returned to Dr. Clark on September 10, 2010.  On

that date, Dr. Clark recorded not only the presence of the

claimant’s previous complaints, but now noted a weakness of the

claimant’s right lower extremity. Based upon the results of the NCV

and his physical examinations of the claimant, Dr. Clark

recommended that the claimant undergo a neurosurgical evaluation of

his lumbar spine. However, Dr. Clark further opined that the

claimant’s current complaints, including his radicular complaints,

were not related to the employment incident on July 17, 2010.

Unfortunately, Dr. Clark does not give his reasoning or basis for

this conclusion. Based upon this opinion by Dr. Clark, the

respondents stopped providing the claimant with any type of

continuing medical services for any of his complaints with his left

shoulder, low back, right hip, or right lower extremity.

The claimant then sought medical services, on his own, for his

continuing complaints, primarily his complaints with his low back

and right lower extremity, from Dr. Tracy Baker of the Stigler

Health and Wellness Center.  Through Dr. Baker, the claimant

ultimately obtained the previously recommended lumbar MRI on

December 14, 2010. This MRI was interpreted by Dr. Cathy Wyant, a

radiologist, as showing abnormalities consistent with the previous

surgery at L3-4 and L4-5, as well as other abnormalities indicative

of hypertrophic changes of the apophyseal joints at L5-S1 and a

central disc herniation of the L5-S1 disc that was causing fairly

marked spinal stenosis and narrowing of the neuroforamina (more

prominently on the right). This latter defect would clearly be
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consistent with the abnormalities noted on the NCV and would likely

be the cause of the claimant’s current right lower extremity

symptoms.  

I am convinced, by the evidence presented, that the claimant’s

current symptoms with his low back and his right leg are being

caused by the L5-S1 disc protrusion or herniation.

It is also my opinion that the medical services that have been

provided and recommended to the claimant for his low back and

radicular complaints are “reasonably necessary” for these

particular complaints. The services provided and recommended in the

form of an MRI study and neurosurgical evaluation and possible

treatment have been deemed medically appropriate by all of the

various physicians who have seen and evaluated the claimant since

July 17, 2010, specifically, Dr. Clark, Dr. Keating, and Dr.

Baker.  These services are clearly medically appropriate to

accurately diagnose and treat discal damage, such as that

experienced by the claimant.

However, it is not sufficient that these medical services are

reasonably necessary, they must also be reasonably necessary for

the “compensable injury”.  Thus, the claimant must prove that the

accident on July 17, 2010, played some causal or contributing role

in providing his subsequently diagnosed discal damage and resulting

nerve impingement.

Unlike “bulging” discs, actual disc protrusions or herniations

are not solely degenerative in nature.  Degenerative disc changes

and bulging can cause a disc to be more susceptible to protruding
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or herniating. However, such degenerative changes do not, by

themselves, result in a protrusion or herniation.

 The claimant’s pre-existing two level fusion from L3 to L5

would also increase the stress on the two discs above and below the

fusion, which would include the L5-S1 disc, making these two discs

more susceptible to experience a protrusion or herniation.

However, again the fusion, in and if itself, would not reasonably

cause a protrusion or herniation at an adjoining level. 

 Actual disc protrusion or herniation of an intervertebral

disc always requires some specific application of force on that

disc, however minor. Clearly, the employment-related fall on July

17, 2010, could have produced sufficient trauma to the L5-S1 disc

to have reasonably caused the subsequently observed disc

protrusion.  However, it is also possible that before or after July

17, 2010, any number of activities or events could have produced

sufficient trauma to the L5-S1 disc, to have reasonably caused the

subsequently observed disc protrusion and resulting neural

impingement.  The trauma required can be so minor as to even go

unnoticed by the patient.

Although the medical evidence on causation is not absolutely

necessary, if such evidence exists, it cannot be arbitrarily

disregarded. However, in order for such expert medical opinion to

be considered, it must be stated within a reasonable degree of

medical certainty, Ark. Code Ann. §11-9-102(16)(B). 
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In the present case, the only expert medical opinion offered,

on a possible causal relationship between the claimant’s discal

damage with resulting neurological impingement and his resulting

employment-related accident of July 17, 2010, is an opinion of Dr.

Clark. In his clinic note of September 10, 2010, Dr. Clark stated:

“To a reasonable degree of medical certainty,
it is my opinion that Mr. Henson’s continued
symptomology is not related to his fall on
07/17/2010.”

The other evidence presented seems to support this opinion of

Dr. Clark.  The claimant exhibited no symptoms indicative of a

discal injury or any neurological involvement, when he was

initially seen on July 20, 2010. Rather, the lower back and lower

extremity exhibited at that time. These complaints were

significantly improved over the following week.  By July 26, 2010,

the claimant was exhibiting full range of motion of the lumbar

spine without any discomfort and with no specific identifiable

neurological deficits.  It is difficult to conceive that, if the

claimant was experiencing the disc protrusion subsequently noted on

the MRI with the resulting neurological compromise during this

period of time, that he would have exhibited some pain and/or

neurological findings when subjected to the range of motion testing

of the lumbar spine on July 26, 2010.

On July 30, 2010, the claimant applied for a position as a

truck driver with Eagle One. At that time, he specifically

indicated that he was experiencing no physical limitations that

would preclude him from any work for which he was being considered.

At approximately that same time, the claimant was driving for the
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respondent.  It was not until several weeks after the claimant lost

his employment position with the respondent and after he failed to

obtain a position with Eagle One, that he again sought medical

services and exhibited symptoms and complaints and the onset of

symptoms indicative of a discal injury with resulting neurological

impingement.

After consideration of all the evidence presented, it my

opinion that the claimant has failed to prove by the greater weight

of the credible evidence that the employment-related accident of

July 17, 2010, was a likely or probable cause or even contributing

factor to his subsequently diagnosed disc protrusion at L5-S1 with

resulting neurological impingement. Thus, any medical services

necessitated by this disc protrusion and neurological impingement

would not represent reasonably necessary medical services for a

compensable injury, under Ark. Code Ann. §11-9-508. The respondents

would not be liable, under this subsection, for the expense of

these medical services. 

The claimant has failed to prove that his admittedly

compensable lumbar injury, in the form of a soft tissue strain and

contusion, has reasonably required any further medical services,

after September 27, 2010. The claimant has also failed to prove

that his admittedly compensable left shoulder, right hip, and right

lower extremity injuries, which were also apparently in the form of

soft tissue strains and contusions, have reasonably required any

further medical services, after September 27, 2010.
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  For the foregoing reasons, I have no alternative but to deny

the present claim for additional medical services, after September

27, 2010.

III. ADDITIONAL TEMPORARY TOTAL DISABILITY BENEFITS

The final issue is the claimant’s entitlement to additional

temporary total disability benefits from July 21, 2010 through a

date yet to be determined.  The burden rests upon the claimant to

prove his entitlement to these benefits.

In order to meet this burden, the claimant must prove that,

since July 21, 2010, he has continued within his healing period

from the effects of one or more of his compensable injuries.

Further, the claimant must prove that, during this same period of

time, he has also been rendered totally disabled from performing

all forms of regular gainful employment for which he is otherwise

qualified, by the effects of one or more of his compensable

injuries.

The duration of the healing period is a medical question,

which must be resolved by placing great reliance on the medical

evidence presented.  The healing period is defined by Ark. Code

Ann. §11-9-102(12), as the period for healing of the actual

physical injury or damage resulting from the employment-related

accident.  Applicable case law provides that the healing period

continues until the actual physical injury or damage resulting from

the employment-related accident has resolved or at least

stabilized, at a level where nothing further in the way of time or

medical treatment offers a reasonable expectation of improvement.
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In the present case, the greater weight of the credible

evidence establishes that the claimant’s compensable injuries of

July 17, 2010, were in the form of a soft tissue strain and

contusions of his lumbar spine, left shoulder, right hip, and right

leg. On July 26, 2010, Dr. Clark noted that the claimant’s

complaints with these various portions of his body were reported by

the claimant as being “much better”. On his physical examination of

that date, Dr. Clark observed only normal findings involving these

various portions of the claimant’s body. On that date, Dr. Clark

released the claimant from further medical treatment and allowed

him to return to regular work with no restrictions.  

Although the claimant returned to Dr. Clark, on August 25,

2010, with complaints involving his low back, left shoulder, both

hips, right knee, and right leg there is no indication that Dr.

Clark changed his opinion in regard to the nature of the

“compensable” injuries that were sustained by the claimant in the

employment-related accident of July 17, 2010, or these injuries

need for treatment.  The only change in Dr. Clark’s opinion was

that the claimant’s current complaints with his back, hips, and

right leg were no longer the result of a strain and/or contusion to

these parts of the claimant’s body.   Subsequent testing confirmed

that these difficulties were likely attributable to an L5-S1 disc

protrusion with resulting neurological impingement.  However, as

the claimant has failed to prove that this disc protrusion and

resulting neurological impingement was causally related to the

employment-related accident of July 17, 2010, these difficulties
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and their need for treatment cannot be considered in determining

the duration of the claimant’s healing period.  Dr. Clark neither

provided nor recommended any further medical services for the

claimant’s left shoulder or right knee.  The claimant’s last visit

with Dr. Clark was on September 10, 2010, and again Dr. Clark

neither provided or recommended any further medical services for

the claimant’s compensable left shoulder, right hip, right leg, or

right knee injuries. 

On November 2, 2010, the claimant was seen by Dr. Tracy Baker

with complaints involving only his back and right leg. Again, these

complaints were attributed to the claimant’s L5-S1 disc protrusion

and resulting neurological impingement.  No treatment was provided

or recommended by Dr. Baker for any injury or difficulties directly

involving the claimant’s left shoulder, right hip, right leg or

right knee.  

On December 2, 2010, the claimant again saw Dr. Baker with a

primary complaint of low back pain. Although Dr. Baker noted

tenderness to palpitation of the left posterior shoulder and slight

tenderness to palpitation of the right knee, Dr. Baker also

observed that the claimant exhibited a normal range of motion of

the right leg and a normal gait.  Apparently, for some reason, Dr.

Baker did request an x-ray of the claimant’s left shoulder.

However, this x-ray study taken on December 3, 2010, was

interpreted by the radiologist as an “unremarkable radiographic

evaluation of the left shoulder”. There is no indication that Dr.
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Baker provided or recommended any further medical services for the

claimant’s left shoulder, right hip, right leg, or right knee.  

After consideration of the medical evidence presented, it is

my opinion that the claimant has failed to prove that he continued

within his healing period from the effects of any of his

compensable injuries after September 26, 2010.  

In regard to the matter of total disability, the medical

evidence shows that Dr. Clark initially returned the claimant to

light duty on July 20, 2010.  His restrictions included no lifting,

pushing, or pulling over 20 pounds, the ability to alternately sit,

stand, and walk as tolerated, and limited bending, stooping, and

twisting.  No limitations were set on the claimant’s use of his

left shoulder.  The claimant was also directed not to drive or

operate machinery while taking some of the medication that had been

prescribed.

The restrictions set by Dr. Clark were only somewhat greater

than the permanent restrictions that had been imposed on the

claimant’s potential physical activities, after his prior low back

injury and two resulting surgeries in 2002-2003.  When the claimant

had been released from this injury in April of 2004, he was given

permanent restrictions of no lifting over 50 pounds and no

repetitive bending.

The testimony of Juliana Lupkmann, the Workers’ Compensation

Administrator for the respondent, indicated that the respondent

attempted to provide the claimant with employment within these

temporary restrictions, but that the claimant declined to accept
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such employment. She stated that this limited or light duty

employment was in a manufacturing environment and that the claimant

felt he was unable to work in this type of environment “due to

prior problems”.

In his testimony, the claimant acknowledged that he was

offered this limited or light duty employment and that he declined

the position.  However, he stated that it was his understanding he

would be working on the “line” and that he did not feel that he

could perform in this capacity.  He also testified that when the

respondent again offered this job, he agreed to take it, but only

if it provided him with the same number of hours at the same pay.

Finally, it was his testimony that he was contacted by the

respondent and informed that it would not provide him with the same

wage he had been earning at the time of his injury.  

The record reveals that Dr. Clark released the claimant to

return to work, without restrictions on July 26, 2010.  However,

the claimant would clearly have continued to remain under the

permanent restrictions that had been imposed in 2004.  

The record reveals that, following this full release by Dr.

Clark, the claimant returned to work with the respondent and worked

for four hours one day.  The claimant testified that, on the second

day, his personal vehicle broke down and he was unable to get in to

work. He also stated that he called in to the respondent and

reported his inability to get in to work. Ms. Angela Born, the

Director of Traffic for the respondent, acknowledged that the

claimant did call in and report his car trouble, but that he did
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not do so until four hours after he was scheduled to start working

that day.  

As previously noted, the claimant applied for employment with

Eagle One (another trucking company) on July 30, 2010. At that

time, the claimant expressly stated that he had no physical

limitations that would prohibit him from performing his job duties

as a truck driver for Eagle One.  

The claimant testified that shortly after his attempt to

return to work for the respondent, he applied for and ultimately

received unemployment benefits from the Arkansas Employment

Security Division. It was his testimony that when he applied for

these benefits, he put down his physical restrictions and

limitations.

At the hearing, the claimant also testified that since July

21, 2010, he had engaged in hunting, which required him to climb up

and down a deer stand. He also testified that he had picked up junk

cars for his brother. Finally, he testified that it was his opinion

that he was physically capable of driving a truck, as long as it

required no heavy lifting, bending, or twisting.

After consideration of the evidence presented, it is my

opinion that the claimant has also failed to prove that his

compensable injuries of July 17, 2010, have rendered him totally

disabled from performing all forms of regular gainful employment

for which he was otherwise qualified at any time on and after July

21, 2010.  The record reveals that after July 26, 2010, a

significant portion of the physical limitations and restrictions on
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the claimant’s potential employment activities were in no way due

to any of his compensable injuries of July 17, 2010.  Rather, these

physical limitations and restrictions were due to his pre-existing

injury and resulting surgeries and the current disc herniation at

L5-S1 with resulting neurological impingement. Neither of these

physical conditions have been proven to be related to or affected

by the accident on July 17, 2010. However, even when these

conditions are considered, the greater weight of the credible

evidence still fails to show that the claimant has been totally

disabled from regular gainful employment, for which he would

otherwise be qualified. Thus, the claimant has failed to meet the

second requirement for his entitlement to the temporary total

disability benefits that he now seeks.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this claim.

2. On July 17, 2010,the relationship of

employee-employer-carrier-third party

administrator existed between the parties.

3. On July 17, 2010, the claimant earned wages

sufficient to entitle him to weekly

compensation benefits of $562.00 for total

disability and $422.00 for permanent partial

disability.  

4. On July 17, 2010, the claimant sustained

compensable injuries to his left shoulder,
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right hip, right leg, and lower back. These

injuries were all in the form of muscular

strains and contusions. 

5. The claimant has failed to prove that he

sustained a “compensable injury” to his neck

or cervical spine in the employment-related

accident of July 17, 2010. Specifically, the

claimant has failed to establish the actual

existence of any physical injury or damage to

this portion of his body by medical evidence,

which is supported by objective findings.

Further, the claimant has also failed to prove

by a preponderance of the evidence that, on

July 17, 2010, he sustained a physical injury

to this part of his body that arose out of and

occurred in the course of his employment with

the respondent, that was caused by a specific

incident, that is identifiable by time and

place of occurrence, that caused internal or

external physical harm to his body, that

required medical services, or that resulted in

disability.

6. The claimant has failed to prove that any

medical services he has required, after

September 27, 2010, represent “reasonably

necessary medical services” for any of his
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compensable injuries. Specifically, the

claimant has failed to prove that he sustained

a “compensable injury” to his neck or cervical

spine on July 17, 2010. Therefore, any medical

services directed toward complaints involving

the claimant’s neck or cervical spine would

not represent medical services necessitated by

or connected with the compensable injury. The

greater weight of the credible evidence also

fails to prove that the physical injury or

damage to the claimant’s lumbar spine, in the

form of a protruded lumbar disc at L5-S1 and

resulting neurological impingement, was

causally related to the employment incident of

July 17, 2010. Therefore, any medical services

necessitated by or connected with this

physical injury or damage would not be

necessitated by or connected with a

“compensable injury”. The greater weight of

the evidence presented fails to establish that

the claimant’s compensable injuries to his

left shoulder, low back, right hip, and right

leg, in the form of strains and contusions to

these portions of his body, have reasonably

required any medical services after September

27, 2010.
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7. The claimant has failed to prove by the

greater weight of the credible evidence that

he is entitled to temporary total disability

benefits for the period beginning July 21,

2010 and continuing through a date yet to be

determined. Specifically, the claimant has

failed to prove by the greater weight of the

credible evidence that, during this time, he

continued within his healing period from the

effects of any of his compensable injuries and

was also rendered totally disabled from

performing all forms of regular gainful

employment for which he is otherwise qualified

by these compensable injuries. 

8. The respondents have denied the occurrence

of any compensable injury to the claimant’s

neck or cervical spine and have controverted

his entitlement to any benefits attributable

to such a condition. The respondents have also

controverted the claimant’s entitlement to any

medical services, after September 27, 2010.

Finally, the respondents have controverted the

claimant’s entitlement to any temporary total

disability benefits on and after July 21,

2010.
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ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss any claim herein made for

benefits attributable to an alleged injury to the claimant’s neck

or cervical spine, any claim for benefits in the form of medical

services that were incurred after September 27, 2010, and any

temporary total disability benefits that have accrued on and after

July 21, 2010. 

IT IS SO ORDERED.   

                                
                                  MICHAEL L. ELLIG
                   ADMINISTRATIVE LAW JUDGE
                                         


