
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  G105354

CHAD HENRY, EMPLOYEE CLAIMANT

TYSON, INC., SELF INSURED RESPONDENT
                                                       

OPINION FILED DECEMBER 28, 2011

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville,
Arkansas. 

Respondent represented by E. DIANE GRAHAM, Attorney, Fort Smith,
Arkansas. 

STATEMENT OF THE CASE

On October 3, 2011, the above captioned claim came before the

Workers’ Compensation Commission in Springdale, Arkansas for

hearing. A pre-hearing conference was conducted on August 15, 2011

and a prehearing order filed August 17, 2011.  A copy of the pre-

hearing order has been marked as Commission’s Exhibit No. 1 and

made part of the record with modification and without objection. At

the prehearing conference the parties agreed to the following

stipulations.

1. The Arkansas Workers’ Compensation

Commission has jurisdiction of this claim.

2.In February and March of 2011, the

relationship of employee-self insured employer

existed between the parties.

3. There is no dispute over medical services

through March 17, 2011.

4.  Medical only has been paid.
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5. Respondent accepts liability for 0%

impairment rating.

At the prehearing conference the parties also agreed to

litigate the following issues:

1. Compensability.

2. The amount of TTD and PPD based on the

average weekly wage.

The claimant contends that on or about March 2, 2011, he

developed carpal tunnel in his right extremity, as well as

numbness, tingling, pain and a cyst in his left upper extremity and

the right to receive medical treatment and TTD from June 21, 2011

to September 5, 2011.  The claimant also contends and has submitted

evidence that the appropriate average weekly wage is $462.63,

making TTD $308 and PPD $231 (Record 10/3/2011 at p. 5).  The

respondent contends that on February 29, 3011, claimant reported a

problem with his hand to the nurse’s station.   On March 2, 2011,

claimant advised that he had problems for over a year but never

reported it and had been treating on his own.  Respondent provided

an evaluation with Dr. Sidani on March 3, 2011, an EMG/nerve

conduction study on March 11, 2011 and a follow up with Dr. Sidani

on March 17, 2011, at which time he was released.  On June 20,

2011, claimant informed the plant nurse that he was going to a

doctor of his own and not did not claim workers’ compensation.

Respondent denies that claimant sustained a compensable injury.

Respondent also contends that TTD is $289 and PPD is $217 as set
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out in the pre-hearing order prior to modification (Record

10/3/2011 at p. 5).   Respondent alternatively raises §11-9-411.

From a review of the record as a whole to include medical

reports, documents, and other matters properly before the

Commission and having had the opportunity to hear testimony, and

observe the witness and his demeanor, the following decision is

rendered.

FACTUAL BACKGROUND

The claimant is a 36 year old male, who began working for the

respondent in May of 2009(Record 10/3/2011 at p. 9).  He began his

employment with the respondent working sanitation.  That job

consisted of cleaning machinery, taking apart machinery, taking off

belts and making sure everything was sanitized and ready for

production(Record 10/3/2011 at p. 9).  The claimant testified that

he hand scrubbed the machinery from top to bottom, and used a high-

powered hose for the machines and the floors as well as using

wrenches and screw drivers to remove belts(Record 10/3/2011 at p.

9).  He stated that he worked in sanitation for three or four

months and then moved to DSI on production (Record 10/3/2011 at p.

10).  While at that assignment, the claimant stated that he rotated

chicken so that the breast can be cut at a rate of 30-40 breasts

per minute (Record 10/3/2011 at p. 10).  He worked on the DSI line

for five to six months before going back to sanitation for one or

two months (Record 10/3/2011 at p. 10-11).  At that point, the

claimant stated that he was put on day shift production (Record

10/3/2011 at p. 11).  He described the production shift job as
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“whatever they needed him to do” (Record 10/3/2011 at p. 11).  He

stated that he did several different types of jobs while on day

shift production including scraping, pulling tenders, and carrot

topping (Record 10/3/2011 at p. 11-13).  The claimant testified

that these jobs involved the use of both hands and that the line

ran fairly quickly (Record 10/3/2011 at p. 13-18).  He eventually

began having trouble with his wrists.  He stated that the problems

started when he was on day shift production doing kill bones and

pulling tenders (Record 10/3/2011 at p. 18).  The claimant

described his symptoms as numbness, tingling, hurting and swelling

at night (Record 10/3/2011 at p. 19).  The claimant stated the he

saw his personal medical provider who noted in her records that

“pain has gotten worse over the last year or two” (Claimant’s

Exhibit No. 1 at p. 1).  He was referred back to Tyson.  He allowed

that he had some pain in his wrists prior to working on the day

shift production when he was on the DSI machine (Record 10/3/2011

at p. 19-20).  He reported the wrist pain to the plant nurse who

set up an appointment with Dr. Sidani.  The claimant saw Dr. Sidani

on March 3, 2011.  Dr. Sidani assessed him with possible bilateral

carpal tunnel syndrome and bilateral DeQuervain’s tendonitis and

recommended a nerve conduction study (Claimant’s Exhibit No. 1 at

p. 2).  Dr. Sidani noted that the claimant felt that his symptoms

were from the repetitive job duties with the respondent, but made

no further notation about the cause of the claimant’s condition

(Claimant’s Exhibit No. 1 at p. 2).  On March 11, 2011, the
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claimant received a EMG.  The results of that testing were set

forth by Dr. Miles Johnson: 

“...EMG examination of the bilateral upper
extremities was within normal limits...”  

“...As noted above this test is unrevealing
for any neurologic compromise of the
peripheral nervous system.  His history and
exam is suggestive of carpal tunnel syndrome,
although I cannot confirm this
electrodiagnostically at this time...If
neurologic symptoms persist ow worsen, you may
want to consider repeating this study in
several months’ time” (Claimant’s Exhibit No.
1 at p. 5).  

Subsequently, on March 17, 2011, Dr. Sidani noted that the claimant

had no swelling and had full range of motion in wrists and fingers.

He also noted that the claimant had a negative Tinel’s and Phalen’s

at the wrist.  He continued that the EMG studies were reviewed and

were normal, showing no signs of carpal tunnel syndrome (Claimant’s

Exhibit No. 1 at p. 9).  Dr. Sidani also noted:

 “...He may have some vague tendonitis here
but his exam and complaints changed over the
last several weeks.  I recommend continued
anti-inflammatories as needed.  I do not see
any need for physical therapy or surgical
intervention here.  I’ll release him from my
care.  He’ll follow up if his symptoms worsen.
He may continue full duty in the meantime”
(Claimant’s Exhibit No. 1 at p. 9-10). 

 
After release from Dr. Sidani, the claimant contended that he had

continued pain and was referred to Dr. Benafield by his personal

doctor (Record 10/3/2011 at p. 21). One month after seeing Dr.

Sidani, on April 20, 2011, Dr. Benafield noted a diagnosis of

“probable bilateral carpal tunnel syndrome” and “probable left

volar wrist ganglion” (Claimant’s Exhibit No. 1 at p. 11).  Dr.
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Benafield also noted that the claimant had not had any nerve

conduction studies and ordered one to be performed.  He made no

mention of the March 11, 2011 study and findings(Claimant’s Exhibit

No. 1 at p. 11).  The claimant returned to Dr. Benafield in June of

2011, after the nerve conduction study for a follow up.  At that

point, according to Dr. Benafield’s notes, the nerve conduction

study showed right carpal tunnel syndrome, with normal left nerve

findings and no findings of ulnar neuropathy (Claimant’s Exhibit

No. 1 at p. 13).  Dr. Benafield notes that the claimant “would like

to proceed with a carpal tunnel release since it has been there for

a while.”  That release was for the right hand (Claimant’s Exhibit

No. 1 at p. 13).  Dr. Benafield noted that while the claimant had

carpal tunnel syndrome on the left hand, he did not think it had

reached the point of surgical intervention and recommended an

injection (Claimant’s Exhibit No. 1 at p. 13).  The claimant had

right carpal tunnel syndrome release surgery in June of 2011 and

would have been released to return to work in July 18, 2011.

However, on July 15, 2011 the doctor noted that the claimant was

ready to schedule his left hand surgery and wanted to remain off

work until that time (Claimant’s Exhibit No. 1 at p. 14-17).  The

claimant received carpal tunnel syndrome surgery on his left hand,

despite the fact that Dr. Benafield had not recommended it, on July

26, 2011 (Claimant’s Exhibit No. 1 at p. 18). Subsequent to the

left hand surgery, the claimant was released to return to work.
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  DISCUSSION

A.C.A. §11-9-102(4)(A)(ii)(a) in relevant part defines

compensable injury:

“As an injury causing internal or external
physical harm to the body and arising out of
and in the course of employment if it is not
caused by a specific incident or is not
identifiable by time and place of occurrence
if the injury is (a) caused by rapid
repetitive motion. Carpal tunnel syndrome is
specifically categorized as a compensable
injury falling within this definition.”

  
In Kildow v. Baldwin, 333 Ark. 335, 969 S.W.2d 190(Ark.

1998),the Arkansas Supreme Court held that a claimant who alleges

a compensable injury in the form of carpal tunnel syndrome need not

prove that rapid and repetitive motion caused the injury.  Citing

A.C.A. §11-9-102(4)(A)(ii)(a), the Court, in Kildow, stated that

the statute specifically provides that carpal tunnel syndrome falls

within the definition of compensable injury and rapid and

repetitive motion. It is a compensable injury, not just a type of

rapid and repetitive motion.  It is compensable per se.  The fact

that a claimant does not have to prove rapid and repetitive motion

in carpal tunnel syndrome cases does not relieve them of other

burdens of proof. Kildow specifically calls these burdens

safeguards to protect employers from false claims, Kildow at p.

192. The claimant in a carpal tunnel syndrome case must show by a

preponderance of the evidence that the injury arose out of and in

the course of employment but also by the same standard must produce

objective medical evidence that the injury is compensable as well

as proof that the injury is the major cause of the disability or
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need for treatment, Kildow at p.192, see also A.C.A. §11-9-

102(4)(D) and §11-9-102(4)(E)(ii).  Objective findings are those

findings which cannot come under the voluntary control of the

patient, A.C.A. §11-9-102 (16)(A)(i).

In the instant case, the claimant worked several jobs

beginning with his employment for the respondent in May of 2009.

He worked these jobs for short periods of time before moving on to

the next.  He noted that while he was working on the production

line pulling tenders and doing the kill bone his wrists “really

started hurting”.  According to his testimony, that time frame was

early in 2011. The claimant also testified that he began working on

the day shift around the beginning of the year.  If we take this

testimony as fact, the claimant is contending that his wrists

“really started hurting” almost immediately when he started work on

the day shift production line.  He also noted that he did have some

pain at a prior point on the DSI machine.  He noted “... I didn’t

think nothing of it” (Record 10/3/2011 at p. 20).  In March of

2011, Dr. Sidani stated that the claimant did not have carpal

tunnel syndrome, leaving him on full duty.  However, a mere month

later Dr. Benafield ordered a nerve conduction study and found that

the claimant did have carpal tunnel syndrome.  Dr. Sidani’s only

notation as to a cause for the claimant’s discomfort was that the

claimant felt it was related to his work (Claimant’s Exhibit No. 1

at p. 2).  Dr. Benafield made no notation and drew no conclusions

as to the cause of the claimant’s newly diagnosed carpal tunnel

syndrome.  The evidence before the trier of fact in this case is
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weak at best. There is no question, based on the claimant’s

testimony, that his work was somewhat hand intensive.  Clearly, the

onset of the carpal tunnel symptoms could have started at any point

during his multiple job assignments.  There need not be a length of

time doing a certain assignment for carpal tunnel syndrome to

develop.  However, there are two conflicting opinions as to the

claimant’s diagnosis and by his own admission the pain in his

wrists may have started two years prior to his February 2011 visit

to his doctor.  As such, putting the onset date prior to his work

for the respondent(Claimant’s Exhibit No. 1 at p. 1). Additionally,

the respondent has submitted documentary evidence that as late as

August of 2011, the claimant was being treated for displacement of

an intervertebral disc and degeneration of an intervertebral disc

(Respondent’s Exhibit No. 1 at p. 17-19).  The facts of the instant

case pose more questions than they provide answers.  While I

believe that the claimant did some types of hand intensive work for

the respondent, there is nothing about the length of time or the

nature of the jobs that he described that would lead the trier of

fact to conclude that his job or jobs with the respondent resulted

in any of the symptoms that have been described or diagnosed.  I

also cannot ignore the fact that a mere month after a finding

contrary to carpal tunnel syndrome, the claimant was seeing another

doctor and who diagnosed carpal tunnel syndrome. I must also note

that Dr. Miles Johnson in reviewing the first EMG, noted no carpal

tunnel syndrome and recommended repeating the study in “several

months’ time” (Clamant’s Exhibit No. 1 at p. 5).  I find it hard to
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believe that the results of the nerve conduction study could change

so dramatically in such a short time.   

A claimant must prove by a preponderance of the evidence that

he has sustained a compensable injury in the form of carpal tunnel

syndrome. As part of that burden, the claimant must also produce

objective medical evidence that the injury is compensable, Kildow

at p.192, A.C.A. §11-9-102(4)(D). As stated before, objective

findings are those findings which cannot come under the voluntary

control of the patient, A.C.A. §11-9-102 (16)(A)(i).  Here, the

only medical evidence that supports claimant’s contention are

conflicting diagnosis’ from two different doctors, neither of which

made a medical finding as to the cause of the claimant’s wrist

pain.  While Dr. Benafield’s diagnosis is certainly objective

medical evidence, due to the timing of the diagnosis as well as the

lack of conclusions as to possible causation, I cannot find that

such evidence supports a finding of a compensable injury.

Additionally, I am not convinced by a preponderance of the

evidence, based on the evidence to be considered, that the

claimant’s wrist pain is the major cause of the disability or need

for treatment.

The claimant has not met his burden of proof in showing that

a compensable injury in the form of carpal tunnel syndrome resulted

from his work in the respondent’s employment. He has not proven by

a preponderance of the evidence that he suffered such an injury and

the medical evidence that he has produced is not sufficient to

convince the Commission that the claimant suffered the gradual
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onset of carpal tunnel syndrome while in the employment of the

respondent.  Quite frankly, I am unable to say conclusively if the

claimant suffered carpal tunnel syndrome.  Additionally, I find

that there is even a question as to the onset of the wrist pain and

if it began before or after the claimant started working for the

respondent.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has not proven by preponderance

of the evidence that he suffered a compensable

injury in the form of carpal tunnel syndrome

while in the employ of the respondent. 

2. Having not met the burden of proving a

compensable injury the issue of indemnity

benefits is moot and not appropriate for

decision at this time.

ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss the claim in its entirety.

IT IS SO ORDERED.   

                                                             
                                       AMY GRIMES
                                    ADMINISTRATIVE LAW JUDGE
                                        


