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STATEMENT OF THE CASE

A hearing was conducted the above-style claim to determine the claimant’s entitlement to

workers’ compensation benefits.  On August 23, 2010, a pre-hearing conference was conducted

in this matter, from which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order

reflects stipulations entered by the parties, the issues to be addressed during the course of the

hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is herein

designated a part of the record as Commission Exhibit #1.

The testimony of Robert Harwood - the claimant, Jeanie Seaton, Ken Harwood, Jonathan

Harwood, and Derrith Gibson, coupled with medical reports and other documentary evidence

comprise the record in this claim.

DISCUSSION

Robert L. Harwood, the claimant, with a date of birth of February 26, 1958, has a GED. 

The claimant was in the United States Navy for seventeen years and eleven months.  Claimant
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explained that he was discharged from the Navy in June 1994, after sustaining a broken neck in a

motor vehicle accident.  Claimant commenced his employment with respondent in March 2009.

The claimant provided testimony regarding the status of his health prior to his employment

with respondent-employer:

Three months before this, I’d went through a - - before I 
got hired by Securitas, I went through open heart surgery.  They 
had to do a bypass because I had a sudden death syndrome.  They
didn’t know how I made it through the service, but I made it.  It’s 
where the vein runs between the main arteries and they had to take
the veins out of my leg and put them up there and re-route them 
around the blood flow around the outside of my heart. (T. 11).

The claimant has the open heart surgery in December 2008.  The claimant noted that by the time

he was hired by respondent-employer in March 2009, he was okayed to go to work, adding:

They just said don’t push yourself too much.  Stay at 40 hours
and it ended up I was working more than 40 hours, but, sometimes, 
you’ve got to push things just a little bit further because new security
contracts just happen to work out that way.  There’s not enough people
to start off with so, sometimes, you end up working seven days a week.
(T. 12).

While the testimony of the claimant reflects that he did not undergo a physical examination as a

part of the employment process with respondent-employer, he testified that he did go through

state-required testing and that he had to identify the type of medications he was taking in

connection with his heart surgery.  The claimant also underwent drug screening.  

In describing his job duties in his employment with respondent-employer, the claimant

testified:

Well, it kind of varied at times, but I was mainly there with 
logging in - - in and out semi trucks, loaded semi trucks. (T. 13).

The claimant worked at the Tenaris Plant in Blytheville, from 10:00 p.m. until 6:00 a.m.   The
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claimant acknowledges that he is a smoker, however denies having any breathing problems until

the event took place at work, which serves as the basis for the present claim.  The claimant further

testified:

The doctor keeps saying COPD, but I don’t - - I ain’t had no 
problems with it, no major problems or anything.

And after this event, I’ve even had problems, I can’t even stand
by like behind the car or anything, anything that’s - - is putting off a 
bad odor.  I did have a problem where I was allergic to perfume since
I come back form the Persian Gulf in ‘91. (T. 14).

The testimony of the claimant reflects that he worked for respondent-employer from
March 

until December 2009.  The claimant maintains that on September 4, 2009, the incident which 

serves as the basis for his claim occurred.  In describing the incident, the claimant’s testimony 

reflects:

Well, we’re at the building that we had there at Tenaris, was 
about as big as this area right here, roughly.  We had a bathroom, 
would be like in the corner over there (indicating).  We had this one
young lady that’s got this wild and hairy idea that she’s got to do 
these things.  She come in and sat down her book and stirred whatever
she was going to have there that day, go in that bathroom, come out 
and she’d take that can and spray it over the top of everybody.  This
is surface cleaner for hard surfaces.  It’s not to be used as air freshener
and it says it right on the can.  I was doing a turnover with Mr. Bryan
at the time, and I turned around and looked to see what was going on, 
and this mist come across and I was breathing it and when I did, that 
stuff come in and my lungs just burned.  I could feel it right here in my
chest on both sides.  It was burning bad, and I had to step back out of
the room.  Take and look at this, I let the supervisor know, which was
Kim Patton at the time.

Yeah.  But I told her what was going on and everything, 
and I says, I think I need to see a doctor.  And we was told when
we come in there if anything happens to you as much as a tiny cut
on a finger while you’re there, contact your supervisor.  That’s what
I did.  And we walked out, me and her and a few others walked out
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to get fresh air when this happened, and I told her what was going 
on, what was happening, and I told her, I’m going to have to see a
doctor.  And being that I’m under the care of being watched for my
heart stuff, I have to tell all my doctors what’s going on.  I mean, if
they don’t know what’s going on, they don’t know what to treat. 
(T. 14-16).

The claimant maintains that a short time after the initial incident the spraying happened 

again, and he passed out.  The claimant’s testimony reflects that between the first spraying

incident and the second incident he was seen by a doctor on September 8, 2009, explaining:

Yeah.  On the 8th, because of the holidays and everything,
I had to go in and see the family doctor, and I went in and seen him
and I told him exactly what was going on. 

He gave me a steroid, prednisone, methylprednison, and a 
antibiotic for that, amoxicillin, a high dose of amoxicillin.(T. 16).

The claimant testified that he missed one (1) day of work as a result of the initial incident.  

Upon returning to work the claimant relayed the identification of the new medications that

he was taking to appropriate supervisory personnel.   Regarding the amount of time that elapsed

between the first spaying incident and the second, the claimant’s testimony reflects:

It was about the 18th or 19th, [of September] and then they 
put me on this cough medicine because I was coughing so much.  
The first time I went in, I was having - - my nose was constantly 
running, I was constantly coughing stuff up and - -

I believe that’s when it was.  Back to the family doctor.  And,
there, I also had the appointments to see the cardiologist because they 
wanted to make sure my heart wasn’t failing because when I’ve had 
- - passing out and having problems, they wanted to make sure it 
wasn’t my heart, and they did that.  I’ve been through a nuclear heart
scan.  I’ve been through sleep apnea stuff and tilt tables and there’s
a few things here that I’ve had, been through.

They checked my blood flow throughout my body.  They 
can’t bring it to that.  They’ve sent me to a neurologist now. (T. 17).
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The claimant did not pass out during the second spraying incident.  The claimant testified

regarding the passing out episode: 

When I was getting ready to go to the cardiologist, what
 was it, the 23rd, [of September] I think it was, that’s when I started 
- - that’s when I passed out.  I was sitting there in the house.   I got 
up and I just got off work at 8:00 that morning so it would be - - it’d 
be closer to the end of the month.

And I went - - I got up and I proceeded to get ready.  I went 
and looked in the mirror, proceeded to shave, I went and - - I 
coughed about twice, and the next thing I know, I’m looking up and 
I’m looking at Jeanie like in a different way.  I couldn’t even really 
figure out what happened.  I fell through my bathroom wall and busted 
a hole in the wall.  I had a cut in the back of my head and I - - not a real 
big one, just a minor one, and I just - - she says, do you want an 
ambulance or anything, and I says, well, I ain’t feeling nothing now, 
and I says, I don’t see no point in that, and she just - - she kept 
watching me and we went on to the cardiologist that day, and I’d just 
got off work at 6:00 that morning, and got a couple of hours sleep and
got to go there, and this is what has been happening ever since this.
Randomly, after that, they spray it before I - - just before I walk in 
there, and it was like - - my lungs were sensitive, and I told them they
were sensitive, very sensitive.  Any time that I come in contact with
any kind of cleaner, I can’t even hardly clean my house now.  (T. 17-19).

Claimant testified that his supervisor was aware of his lungs sensitivity:

And there was jokes made to the fact that I was having this 
problem with perfumes and stuff, and there was a bunch of jokes
made about it, and so on like that, and the second time that this event
took place, when I come back in with the cough medications and 
everything, this one that was doing the spraying, Tamara Jones, she
just - - she just kind of looks over at me and she say “uh, uh, uh, uh”
and plays all these games out because her and her friend was in there,
and this girl was causing racial problems within there, I mean, you 
could see it, when the shift changed, all - - like two races of people
that was in there, they split up in the place.  And I told Mr. Gibson 
about this, too. (T. 19).

The testimony of the claimant reflects that he was off work one (1) day following the

instance when, while at home, he passed out.  Claimant underwent a battery of tests following the
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afore episode.  The testimony of the claimant places the time frame of the afore in the area of late

September/early October 2009.  Claimant added:

Yeah.  This is the second time around and I was already on 
steroids and antibiotics and this cough medicine. (T. 20).

Regarding the response of his immediate supervisor to his complaints about the spraying, 

the claimant testified:

She ended up calling up later in the month and said that this 
is nothing more than Lysol.  It can’t affect you, this and that, and that
- - how did she say it?  That I was not dependable or responsible to be
there. (T. 20).

The claimant’s testimony reflects that he continues to experience severe problems with

lungs, and has done so every since the spraying incidents at work.  The claimant ceased working

in December 2009, explaining that while he tried to work at another place he was unable to do so,

explaining:

The same - - same thing.  But they wasn’t spraying me or 
nothing, it was just - - I was in a factory and it’s a real dusty area
and everything like that and I just - - I just got to where I couldn’t
handle it no more, and I’ve seen this Dr. Savage over here, and he 
at that point identified the fact because - - (T. 20).

The testimony of the claimant reflects that he worked for about ninety (90) days at Atlas Tube.  

The claimant added that the factory has now closed.   As far as the contents of the medical 

records are concern, the claimant testified:

See, this is the thing.  I’ve told the doctors, all of them and 
I’ve got witnesses, I’ve told the cardiologist and I’ve told the lung 
doctor and I’ve told the family doctor exactly what the problem is.
And when I read these medical records, it indicates nothing in
regards to me being sprayed or anything. (T. 21).

The claimant maintains that on separate occasions both his girlfriend and brother were present
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when he relayed a history of the spraying incident to his doctors as a source of his illness,

however the information was omitted from the medical reports.  Regarding the status of his

current medical treatment, the claimant testified:

They have been doing tests on me, yeah.  They gave me on
the 19th of November, the date that I had, Mr. Gibson called me to 
his office, I was put on oxygen at night and I was put on a nebulizer
twice a day.  They said use it as needed.

And that’s all in what the doctor said to do.  And immediately
upon getting done with the doctor’s appointment, I went to Mr. 
Gibson’s office, as he requested that night before, because he told me
not to go into work that night, I would be paid for it, and come to the
office in the morning. (T. 23).

The claimant’s testimony reflects, with respect to his meeting with Mr. Gibson as 

directed.  The claimant no longer worked for respondent-employer after December 2009.   The 

claimant testified, regarding his exposure to the spray at respondent-employer: 

When I left there and they was - - I had quite a few times and
I proved the fact that I could work at that time, but the spraying kept
going on and come the 19th when I went back to work after Mr. Gibson
talked to me, this disinfect cleaner for healthcare use was removed,
and we had this Day Bright stuff in there which started being sprayed.
If I went outside and come back in - - and there’s other medical 
problems I have that - - that I had to use the restroom here and there
and walked in there, it would be freshly sprayed every time I walked
out the door. (T. 25).

The claimant testified that he received a total of $748.00, in unemployment compensation 

benefits.  The testimony of the claimant reflects, regarding the afore:

They were saying something - - that was all one time because
I had to keep fighting and going back and this one guy finally got in 
and what was happening is the doctor asked for me to be put at 40 
hours and kept at 40 hours until they could do this other testing, and
I was dropped to 16 hours.  That’s when I was told that I was 
undependable, unreliable to be there at work.  And then they switched
it.  I proceeded to go to work the first time for 16 hours and I got a 
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call that night, just about 15 minutes before I was going to leave and
they said no, it’s been switched to these other two days.  I said, okay,
I can do that, too.  Well, my main thing here is, I’m not here to make
any big major claim or anything.  I mean, I’m not looking to sue 
Securitas.  I just need to, you know, be able to pay my bills and stuff.
My retirement ain’t the great. (T. 26).

The claimant attributed his separation from the employment of respondent-employer to the fact 

that the spraying would not cease.  

The testimony of the claimant reflects that he has an outstanding unpaid bill in the amount

of $238.00, from the Clopton Clinic for treatment rendered by Dr. Savage relative to his injury. 

The claimant’s present income is limited to his Navy retirement benefits and payment from a

structured settlement from the 1994, automobile accident.  

While the claimant is presently receiving treatment under care of his cardiologist, he

maintains that the same is not related to claimed injury in the employment of respondents.  The

claimant testified that he had been seen by a pulmonologist on one occasion.  Regarding his

primary medical provider in connection with the injury growing out of his employment with

respondent-employer, the claimant’s testimony reflects:

For the most part would be Dr. Mittal, but due to this event
here and no documentation or anything, I don’t believe that if I was 
to get in an emergency situation, a doctor could really accurately see
this because he wouldn’t see in my record that I’d been sprayed and 
stuff and had this disinfect cleaner in my lungs.  And so I’m working
through TriCare to switch doctors.  If they ain’t going to document 
this stuff, I can’t, you know, it’s like having a match close to a stick
of dynamite.  It don’t take too much to kill somebody is what I’m
being - - I’m seeing.  And some of the stuff that’s explained in these
papers that Mr. Jones come up with, it tells me, it’s like I had clogged
arteries.  So - - (T. 29-30).

With respect to his current physical ability to work, the testimony of the claimant reflects:

If I can stay out of toxic areas, I mean, like I can’t be around
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these cleaners and stuff now.  As a matter of fact, I even have a hard
time cleaning my own house.  I’m a single man and my girlfriend’s 
out in the hallway.  She lives a hundred and - - just about 150 miles 
north of me, and my son is there, but he’s got his thing to do, too.  
And I’m trying to clean the house and everything and it’s like, whew. (T. 30).

During cross-examination, the claimant acknowledged that when the spraying incident

occurred in 2009, the H1N1 virus was going around.  Further, the claimant concedes that there

was a protocol at respondent-employer that required them to wipe down surfaces and clean areas. 

The claimant maintains that individuals at respondent-employer were using disinfectant cleaner for

air freshener and spraying it on people and in their faces.  The claimant acknowledged that while

he does have the material data sheets, he does not have the can to show what was actually

sprayed in the area.

The claimant acknowledged that during the same time period he was using some chemicals

to clean his house.  Claimant maintains that he was not having a problem until he got sprayed at

work.  The claimant acknowledged that he has been sensitive to “just perfume” since he left the

Persian Gulf War.  Regarding his sensitivity to perfume in the work place, the claimant testified:

And that part of the situation was handled by the prior supervisor,
and a second supervisor had no concern to it. (T. 35).

The testimony of the claimant reflects that he applied for unemployment compensation

benefits in September 2009.  The claimant maintains that after leaving the employment of

respondent-employer he obtained employment at another company, Allied Tube.  Claimant insist

that the spraying continued at respondent-employer from September until December 2009.  The

Department of Workforce Services records reflects that the date of the claimant’s filing date of

the initial claim of the claimant was October 5, 2009. (RX #3).  The claimant acknowledged that

he indicated that he could work full time in the Workforce Services application.  The claimant
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explained that the reason he applied for unemployment compensation benefit while still employed

by respondent-employer was because he was only working 16 hours a week.

The claimant testified that he quit his employment with respondent-employer in December

2009, because the spraying would not stop.  The claimant was employed by U.S. Security at

Allied Tube following the termination of his employment with respondents.  Regarding the

duration of his subsequent employment, the claimant maintains that the he kept pushing himself to

see if his complaints, which he attributed to the spraying at respondent, would go away.  

The testimony of the claimant reflects that his treatment for his heart issues have been

ongoing since December 17, 2008.  The claimant acknowledged that at the time of the passing-

out episode at home he was already scheduled to be seen by his cardiologist, and was seen by

same rather than a pulmonologist. 

The claimant has been a smoker for over forty (40) years.  The claimant acknowledged

that during the Persian Gulf War he smoked up to four (4) packs of cigarettes per day.  Claimant

concedes that he still smokes three and a half (3 ½) packs per day “during extremely stressful

times”. (T. 40).   The claimant acknowledged that a rate of two (2) packs per day – forty

cigarettes – during his waking hours he is smoking a couple of hours.  Claimant added that he is

not smoking that much.  The claimant testified that during his employment with respondent-

employer at the time of his exposure, he was smoking about a pack a day.   The claimant

acknowledged that his doctors warned him years ago that he needed to quit smoking. 

The claimant acknowledged that the medical records that he has submitted omitted any

reference or history of exposure to chemicals at work as a basis for his need for treatment. 

Further, while the testimony of the claimant reflects that the medical report reflects ongoing
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problem, claimant maintains that they were “nowhere near the problems” he is presently

experiencing.  Regarding the September 8, 2009, report of Dr. Mittal, the claimant testified:

And it does not indicate that I told him at that time that I 
was - - been sprayed with this disinfecting cleaner.  I even showed 
them the fact that my chest, where the burns were at and where the
burning was at, and I went from there.  My girlfriend witnessed me
telling the doctor that and that’s what it says and I was not having 
problems prior to that.  I do have something in my ear that’s causing
problems which if people don’t talk right here today, right now 
everything’s functioning right, but I won’t be able to hear them. (T. 43).

The claimant acknowledged that his physicians do not know what is causing him to pass

out.  The claimant does not have a medical opinion addressing the causation of his current

problems.  Regarding the absence of a medical opinion stating within a reasonable degree of

medical certainty that his current problems are related in any way to the spraying of disinfectant,

the claimant testified that the doctors are still doing testing. (T. 44).  

The claimant acknowledged testifying that he had two (2) mild heart attacks this past

summer - - 2010:

I believe that’s what I was having because I was under a 
very stressful situation. (T. 44).

Further, the claimant was seeing his cardiologist for the afore.  The claimant testified that he was

not having problems at all with his lungs at that time.  

The claimant acknowledged that he has been on the Albuterol inhalers for a couple of

years.  The claimant has medical reports going back as far as 2006 reflecting that he had COPD. 

Regarding the afore, the claimant asserts:

That’s what they keep on saying, but I haven’t had no real
problems with not of that stuff. (T. 45).  

Claimant acknowledge that is possible that in March 2006, he was seeing a doctor for pulmonary
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problems - - coughing/respiratory issues.  The claimant concedes that in August 2006, he was still

seeing the doctor due to a cough and congestion, during which time the doctor recited that it was

unfortunate he was still smoking.  The claimant maintains that he was having very little difficulty

with breathing problems.  The claimant acknowledged that it is possible that the medical records

reflect constant, continuous complaint of coughing and congestion.  The claimant added regarding

the afore, “with the time of the year and weather”. (T. 46).  

A May 9, 2008, medical report reflects that the claimant was having a significant cough

and congestion which was bothering him for some time.  Claimant acknowledged that the afore

occurred prior to his employment by respondent-employer.  The medical of September 23, 2008,

also reflects that the claimant was having complaints with dizziness and  shortness of breath. (RX

#1, p. 21).  Claimant maintains, regarding the afore, that is when his heart condition was being

checked and diagnosed.  The claimant concedes that he had chronic obstructive pulmonary

disease (COPD) at the time.  

Claimant did eventually have heart surgery in December 2008.  The claimant does not

deny that he had a long history of COPD and seeing the doctor frequently for it.  The testimony of

the claimant reflects, regarding the afore:

Well, that’s what the doctor keeps saying.

And, no, I have not been able to see the doctor because my
prior employer prior to Mr. Gibson would not allow you off to get
to the doctor, did not have the release to let you go or they say they
didn’t. (T. 49).

Ms. Jeanie Seaton, who resides at 108 East South Street, Advance, Missouri, testified on

behalf of the claimant.  Ms. Seaton testified that she is a certified home healthcare giver.  The

testimony of Ms. Seaton reflects that she and the claimant have been dating for three (3) years. 
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Ms. Seaton testified that she accompanied that claimant to appointments with his doctor after

September 2009:

I went to his family doctor, his - - I don’t know - - can’t
remember what his name is, and I’ve gone to - - with him to his
cardiologist. (T. 51).

Regarding the claimant’s conversation with the doctor, Ms. Seaton testimony reflects:

The time that I went, you was telling him that - - about
the lady spraying you in the face and you was having trouble 
with your breathing, and I seen him write it down.  I don’t - -
I don’t know why that it’s not on his records but he did write
it down. (T. 52).

The testimony of Ms. Seaton reflects that during the September 2009, time period she and the

claimant were living together.  In explaining the reason for their separation and her return to

Missouri, Ms. Seaton testified:

I have custody of my grandson and Jimmy would go to 
school and he would get the colognes and stuff on him in the 
shower rooms, and then he’d come home and Bob couldn’t breathe.
So they were always tussling back and forth and he just did - -  
Jimmy couldn’t live that way and Bob couldn’t live that way, so as
long as I have custody of my grandkids - - (T. 77).

Time-wise, Ms. Seaton testified regarding the afore:

It was after.  I moved in with - - me and Jimmy moved in with
Bob - - was it the end of September because it was right after we - -
my family and I got back from Florida. (T. 77).

 During cross-examination, Ms. Seaton acknowledged that she and the claimant were not

dating in 2006.   Ms. Seaton has not seen the claimant’s prior medical records.  Ms. Seaton

concedes that she had not knowledge of the claimant’s complaints before they started dating.  Ms.

Seaton was unaware that the claimant had been diagnosed with COPD.  

Ms. Seaton describes her profession as an advanced nursing assistant, explaining that she
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has been to the nurse’s aide training and the advanced continuing education.  Ms. Seaton had no

knowledge of the claimant complaining to doctors in 2006, 2007, and 2008 about respiratory

problems.  Ms. Seaton testified that the claimant has told her that he was sensitive to colognes. 

Regarding her decision to move in with the claimant, Ms. Seaton testified:

When we first started dating, I wore cologne.

Because I didn’t know that he was sensitive and he never
said anything to me about it. (T. 80).       

 
Kenneth Harwood, the claimant’s older brother, testified on his behalf.  Mr. Harwood is a

truck driver.  Mr. Harwood testified regarding his observation of the claimant in December 2009:

Well, I seen you flop over like your were dead, because 
you passed out. (T. 58).

Mr. Harwood’s testimony reflects that he had never seen the claimant pass out previously.  As a

result of the afore, Mr. Harwood took the claimant to the NEA Hospital.  Since the incident, Mr.

Harwood testified regarding his observation of the claimant:

I’ve seen you have trouble.  I’ve seen you have breathing
trouble any time you get around anything.  Any kind of perfumes 
or anything like that sets you off.  I’ve seen - - seen a few things 
like that. (T. 59).

Mr. Harwood further testified that the claimant was fine after the December 2008, heart surgery.

During cross-examination, Mr. Harwood confirmed that he is aware that the claimant has

seen a cardiologist numerous times since having heart surgery in 2008.  Further, Mr. Harwood

testified that in the summer of 2010 the claimant had a couple of mild heart attacks.  Mr.

Harwood maintains that the claimant’s continuing heart issues did not come up until he was

sprayed in the face at work.

Mr. Harwood has not seen the claimant’s medical records.   Mr. Harwood testimony
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reflects that he was not aware that the claimant was treating with Dr. Mittal for respiratory issues

during the 2006, 2007, and 2008, time period.  Regarding diagnosis of COPD in the claimant’s

medical records, Mr. Harwood’s testimony reflects:

You know what they tell - - they told me I had COPD, 
too. 

But, you know, I’m sorry, I have never been treated for 
it. (T. 61).

Mr. Harwood testified that he was unaware that the claimant had been treated for COPD. 

Further, Mr. Harwood’s testimony reflects that he was not aware that the claimant was on

inhalers and other medications bor respiratory issues before being sprayed.  Mr. Harwood

maintains that he is aware of how COPD and emphysema progresses, noting that his father and

stepfather both died from it.  

Mr. Harwood testified that he lives about six blocks from the claimant.  Mr. Harwood

maintains that the claimant’s condition has worsened since September 2009.  Regarding any

observation of the claimant coughing and having breathing difficulties between March 2009 and

prior to September 2009, Mr. Harwood testified that he did not really witness any.  

Jonathan Harwood, the claimant’s son, testified on behalf of the claimant.  Mr. Harwood

lived at the claimant’s residence prior to the September 2009, incident.  Regarding his

observations of the claimant, Mr. Harwood testified:

I have seen everything from the facts of he could be around
certain things and go into basically like a coughing fit.  There have
been times I’ve seen - - roughly about three or four different times
within the last little bit of passing out spells, and different things like
that.  I mean, it’s like with me, I’m doing farm work with a good 
friend of mine.  I come in at night and I go straight to the shower
and shower and take my clothes back right outside because of the 
simple fact that the stuff that’s on that bothers him at the same time
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like real bad.  And I’ve noticed that none of that stuff’s never bothered
him before.  (T. 67).

The testimony of Mr. Harwood reflects, regarding one instance of the claimant being non-

responsive:

Every - - actually, I can say this much, everything was fine 
when I got up because I got up and went to go to the bathroom, and
when I come back through, I took - - sat down for a few minutes and,
all of a sudden, he was sitting there just and it’s like wait a minute, 
what’s going on.  So I walked over there and turned around and said,
hey, man, you all right, and he was non-responsive, and everything, 
just - - in like convulsions mode and it’s like, this ain’t good. (T. 67).

During cross examination, Mr. Harwood testified that in 2006, he was in Kansas.  Mr. 

Harwood continued, regarding the afore:

Because I was - - because I know I enlisted December 23rd 
of ‘03.  I spent two years with the National Guard unit right there in
Blytheville and, then, from there, I went to Topeka, Kansas with the 
108th there, and then from there, I spent - - I was roughly there for 
maybe about a year, then, I went to Fort Lee, Virginia for active 
duty. (T. 68).

Mr. Harwood acknowledged that between 2006 and 2009, when the claimant went to work for

respondent-employer, he was not around him on a regular basis.  Mr. Harwood testified that he

was aware that the claimant was treated for respiratory problems and COPD in 2006. 

Additionally, Mr. Harwood’s testimony reflects that he was aware that the claimant was

complaining about congestion and coughing from 2006 through 2008.  Mr. Harwood continued,

regarding the afore:

But - - ths is the thing that I’ve got to say on that because 
I notice that none of that information - - none of that stuff would
have - - is nowhere near as bad as it is now. (T. 69).

Mr. Harwood acknowledged that he was not aware that the claimant had complained of breathing
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problems in 2006 and 2007.

Mr. Harwood’s testimony reflects that he was back at home with the claimant when the

claimant started working for respondent-employer.  Mr. Harwood testified that he had

accompanied the claimant to a number of doctor’s appointments since September 2009.  In

identifying the various doctors, Mr. Harwood’s testimony reflects:

Oh, boy.  I know that there’s the - - the neurologist.  That’s 
here in Jonesboro.  There’s the heart doctor that I - - that I’ve been to
with him.  I’m trying to think of the other - - what all other doctors
I’ve been - - there’s like four or five different doctors. (T.72).

Mr. Harwood testified that on some occasions he was allowed to be in the examining room with

the claimant.  On those occasions when he was allowed to remain in the examining room with the

claimant, Mr. Harwood ‘s testimony reflects:

He’s told them about the fact of him being sprayed and 
the fact of the - - with the pass-out spells, the fact of he - - he could
be sitting there just one minute and going into convulsions the next
minute just for no reason. (T. T. 73).

Mr. Harwood testified that he had been with the claimant to appointments with Dr. Mittal, Dr.

Sierra (phonetic), and Dr. Savage, the lung specialist.  

Derrith Wayne Gibson, a seven year employee with respondent-employer, testified that he

is employed as a branch manager and supervisor over the Tenaris area.  The claimant worked

directly for Mr. Gibson.  The testimony of Mr. Gibson reflects regarding the cleaning issues that

took place in September 2009:

Yes, sir.  In regards to - - in September, we had received some
information from the top of our corporation in preparation through the
CDC report for the H1N1 virus.  We had received around the 16th, an 
email from our president - - 

September 16th, yes, of that year, basically some documentation
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and PowerPoint and a continuity plan in order to implement all of our
sites, making everybody certainly aware of the potential problems with
H1N1 and the recommendation that we do - - step up any cleaning 
processes with hand sanitizer and some cleaning activity to anything 
where there’s multiple contact around facilities.  And so we helped or
assisted in providing some basically over-the-counter products in 
preparation to help - - (T. 82-83).

Regarding the material data sheets, Mr. Gibson testified that he was not aware that was the 

product used at the plant.  Mr. Gibson testified that he can neither confirm or deny the product

represented by the Material Safety Data Sheets was used at that location.

Mr. Gibson acknowledged that the claimant did complain about being sprayed on by a co-

worker.  Mr. Gibson testified that there was no verification of the claimant being sprayed in the

face.   Mr. Gibson testified that he was aware of the claimant’s heart condition and the prior heart

surgery.  Mr. Gibson acknowledged that the claimant submitted reports for his cardiologist noting

that the claimant needed to reduce his hours.

Mr. Gibson denies that the claimant’s employment was terminated by respondent-

employer.  Regarding the claimant’s departure from the employment of respondent, Mr. Gibson

testified:

Well, the only statement we got, we did receive a letter from
him in December and, based on that - - the document, he had some
concerns in regards to the activity, was with the spraying.  At that point,
he was dissatisfied, and moved on. (T. 84).

Mr. Gibson concedes that the claimant’s letter did state some complaint with physical problems. 

Mr. Gibson asserts that as far as he knew the claimant was fine medically, doing fine employment-

wise.  

During cross examination, Mr. Gibson acknowledged a conversation with the claimant

wherein the claimant relayed that he had a nebulizer in his car and was about to be placed on
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oxygen “because of this”. (T. 87).  Regarding any changes in the claimant’s physical condition

between the time he commenced his employment and after the spraying started Mr. Gibson

testified:

I can’t verify exactly any changes in you, sir, what I seen in 
you bringing - - coming to the office.  You bring me the information
of what you claim to be, but as far as you looking completely different
to what was going on, no, I do not.  (T. 89).

The testimony of Mr. Gibson reflects that as branch manger, he had a HR specialist that

actually does the recruiting and hiring for respondent-employer.  The claimant started working for

respondent-employer in March 2009.  Regarding his familiarity with the claimant’s work schedule,

Mr Gibson testified:

At some point, sir.  We were just starting a new site at 
that particular point and at that point of the assignment, we had the
hole to fill to be able to work in third shift, I believe, to get him started
right away on it. (T. 91-92).

Mr. Gibson testified that the claimant’s immediate supervisors in September 2009 were Kim

Patton and Debra Rushing.  

Mr. Gibson testified that he first learned of the claimant’s complaints regarding the

spraying around the work site upon receipt of a November 2009, letter.  Mr. Gibson testified the

spraying was instituted shortly after receipt of the September 16, 2009, directive from upper

management of respondent-employer.  Regarding the afore, the testimony of Mr. Gibson reflects:

It was probably thereafter shortly because we had just received
that basically, my office on that date, and we began exercising getting 
- - getting it out to all of our sites, giving them hand sanitizer and 
cleaner, aerosol spray cans for like disinfectant, aerosol spray. (T. 92-93).

The testimony of Mr. Gibson reflects that as a result of the claimant’s November 2009,

complaint an investigation was made.  Mr. Gibson explained, regarding the afore:



20

Yes, sir, there was.  It’s not an OSHA investigation, sir, but it
was a simple investigation to try to isolate if there was a chemical in 
regards to being there.  And the - - 

Well, that’s part of my job.

Just an initial investigation for that type of - - just here in the
corporate - - as far as the branch operation, we start that.  

Sure.  The contact, there was a Lisa Malone who is the HR, 
excuse me, the EDS, Environmental Health, DHS, Environmental 
Health and Safety there at Tenaris. 

To find out and let her know that, if she was aware of any of
the products and cleaning products that might be related to this 
situation.  It was unknown at that point from her telling me that, if 
it had been the janitorial service that had done that, she’s not aware
of that problem.

That particular janitorial service had previously taken some
sort of chemical there at that particular place, had dropped off some
cleaning supplies before then. 

Yeah.  But there was nothing relevant showing out to what
the type of product that he’s saying that he had, or had seen.

No, sir.  There was also conducting and investigation and 
talking about the spraying incident itself.  

He was saying that he was sprayed in the face.

Okay, sir.  The person that - - which was Tamara Jones, the
lady at the time that he was referring to, and she also documented in
an incident that she had not seen - - did not do that and there was 
also witnesses at the time of the incident.  It was kind of a change of
shift so there were several people there at the guard house and 
signing in and out.

And so there were no other statements in regards to concerns
about breathing or having further problems in regards to that particular
incident of Tamara spraying at that time, which is the individual that
he mentioned, that does like to keep things clean.  (T. 93-95).

Mr. Gibson maintains that prior to November 2009, there had never been any problems with the
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claimant’s work or complaints from the claimant about respiratory problems associated with any

spraying.  Mr. Gibson’s testimony reflects that when he learned of the claimant’s complaint in

November 2009, it was not handled as a workers’ compensation claim.

Mr. Gibson testified that the claimant never asked to be sent to a doctor because he was

having respiratory problems from chemical exposure.  Further, Mr. Gibson maintains that the

claimant never said he wanted to file a workers’ compensation claim at that point.  Mr. Gibson’s

testimony reflects that the statement in the November 2009, letter from the claimant, the

complaint was treated as a cardiac issue.

The medical in the record reflects the presence of reports of Dr. Shalender Mittal relative

to the claimant.  A September 29, 2009, office note regarding the claimant reflects:

This is a note to confirm that Robert L. Harwood was seen in my 
office on 09/08/2009 for an episode of acute illness.  He was advised
to stay off work for another day to recuperate completely.  Hopefully
Mr. Harwood should make a quick recovery from this illness.  If you
have any questions in this regard, please do not hesitate to call me.
(CX #1).

An November 4, 2009, office note of Dr. Mittal relative to the claimant, reflects:

I am writing this note on request of Mr. Robert Harwood (02/26/1958)
whom I have had a pleasure to treat as a patient over the last several
years.  He has had medical history significant for Heart disease and 
COPD.  He has been treated with multiple medications to help him
feel and function better.  Due to his pulmonary issues he should avoid
any exposure to environmental irritants.  I hope you will consider his
request for consideration at work favorably. (CX #1, p. 3).

In a December 16, 2009, office note, regarding the claimant, Dr. Mittal relayed:

This is a note to confirm that Robert L. Harwood was seen in my office
today for an episode of acute illness.  He is advised to stay off work
for the next 2 days to recuperate completely.  Hopefully Robert should
make a quick recovery from this illness.   .      . (CX #1, p. 4).
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A September 23, 2009, office note from Dr. Mihaela Savu, with Cardiology Associates of

Northeast Arkansas, regarding the claimant reflects, in pertinent part:

Robert Harwood was in my office today for a scheduled appointment.
We recommend patient avoid all strenous activity until cardiac work-up
is complete. (CX #1, p. 5).

The medical reflects that the claimant was notified of the results of his September 28, 2009,

nuclear heart scan in an October 2, 2009, correspondence from Dr. Savu. (CX #1, p.7).  A

November 12, 2009, office note of Dr. Savu regarding the claimant, reflects, in pertinent part:

Mr. Robert Harwood may return to normal work duties from a 
cardiac standpoint.  He does need to follow up with his primary 
care physician for further evaluation of vision problems. (CX #1, p. 8).

Finally, a December 4, 2009, notice to the claimant from the office of Dr. Savu reflects that the

claimant was scheduled to see Dr. Patrick Savage at Clopton Clinic on March 15, 2010. (CX #1,

p. 9).

There is documentation in the record to reflect that the claimant was seen at the

emergency room of NEA Baptist Memorial Hospital on December 15, 2009, by Dr. Jerry

Biggerstaff, relative to a fainting (syncopal) spell.  (CX #1,p. 15-22).

The record reflects the presence of a July 15, 2010, office note of Dr. Patrick J. Savage,

Pulmonary Medicine, with Clopton Clinic, regarding the claimant.  The afore office note reflects,

in pertinent part:

I am writing this letter on behalf of Robert Harwood who is currently
under my care for COPD/Emphysema.  At Mr. Harwood’s last office 
visit, I strongly recommended that he should avoid any work 
environment with dust, sprays, pains, or fumes.  I recommended that
he may need to switch to another area of work if they are using strong
chemicals for cleaning and disinfecting or seek other employment.  
With his disease, any exposure to these environmental factors will
only exacerbate his condition. (CX #1,p. 23).
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The medical records offered by respondents reflects that the claimant received extensive

treatment under care of Dr. Mittal for respiratory complaints covering the period preceding his

March 2009, employment with respondent-employer.  (RX #1,p. 1-22; 29-31; 34-39). The

medical records relative to the claimant’s treatment subsequent to September 4, 2009, are devoid

of any history of being sprayed in the face with a cleaning product/chemical by a co-worker.

Subsequent to the hearing the claimant tendered medical records regarding a procedure he

underwent November 5, 2010.  The respondents objected to the inclusion of the afore in the

record.. Over the objection, the afore exhibit is herein included in the record as Claimant

Supplemental Exhibit and blue backed along with the objection of respondents, pursuant to Ark.

Code Ann. §11-9-705 (a) (1)..

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical report and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On September 4, 2009, the relationship of employee-employer-carrier existed 

among the parties, during which time the claimant earned an average weekly wage of $316.82,

which generates compensation benefit rate of $211.00/$158.00, for temporary total/permanent

partial disability.

3. The claimant has failed to sustain his burden of proof by a preponderance of the 

evidence that he sustained a pulmonary or respiratory injury within the course and scope of his
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employment, pursuant to Ark. Code Ann. §11-9-114.

CONCLUSIONS

 The claimant asserts that while within the course and scope of his employment, on 

September 4, 2009, he was sprayed in the face by a co-worker with a cleaning product, and that

the same resulted in respiratory difficulties, which required medical treatment.  Claimant seeks

corresponding workers’ compensation  medical and indemnity benefits as a result of the incident. 

Respondents deny that the claimant sustained a respiratory or pulmonary injury in the course and

scope of his employment. 

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.

Compensability

There is not a dispute regarding the duration of the claimant’s employment with

respondent-employer.  The claimant performed the duties of a security guard and was assigned to

the Tenaris Plant in Blytheville, Arkansas.  The claimant commenced his employment with

respondent-employer in March 2009.  The claimant attributes his respiratory complaints to a

September 4, 2009, incident in which he was sprayed in the face by coworker with a

disinfectant/cleaning product.

The claimant asserts a claim for workers’ compensation as a result of

respiratory/pulmonary difficulties experienced subsequent to the September 4, 2009, incident. 

Ark. Code Ann. §11-9-114, Heart or lung injury or illness, provides, in pertinent part:
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(a) A cardiovascular, coronary, pulmonary, respiratory, or
cerebrovascular accident or myocardial infarction causing injury,
illness, or death is a compensable injury only if, in relation to 
other factors contributing to the physical harm, an accident is the
major cause of the physical harm.
(b) (1) An injury or disease included in subsection (a) of this
section shall not be deemed to be a compensable injury unless
it is shown that the exertion of the work necessary to precipitate 
the disability or death was extraordinary and unusual in 
comparison to the employee’s usual work in the course of the
employee’s regular employment or, alternately, that some 
unusual and unpredicted incident occurred which is found to 
have been the major cause of the physical harm.

In the instant claim, the evidence preponderates, contrary to the testimony of the claimant, that he

experienced respiratory difficulties prior to his employment with respondents.  Further, the

evidence discloses that the claimant had been diagnosed with COPD, for which he had received

treatment long before September 4, 2009.  Additionally, the claimant has a forty (40) year history

of  multiple packs smoking.

The claimant had undergone heart surgery in December 2008, and as a consequence of the

afore was under the regular care of his cardiologist.  The first medical treatment received by the

claimant subsequent to September 4, 2009, was a September 23, 2009, scheduled visit to his

cardiologist, Dr. Mihaela Savu.  The medical records of the claimant’s treating physicians

subsequent to September 4, 2009, are devoid of any history of being sprayed in the face with a

cleaning product by a co-worker.  There is no medical in the record attributing the claimant’s

need for medical treatment to chemical exposure as a result of a specific incident within a

reasonable degree of medical certainty.  The claimant has failed to sustain his burden of proof by a

preponderance of the evidence that he sustained a respiratory or pulmonary injury within the
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course and scope of his employment with respondents on September 4, 2009.  This claim is

respectfully denied and dismissed.

IT IS SO ORDERED.

           ________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE  


