
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F900349

DORIS HARRISON CLAIMANT

RICH MOUNTAIN NURSING AND REHAB RESPONDENT
                                                       
GALLAGHER BASSETT, TPA         RESPONDENT

OPINION FILED NOVEMBER 2, 2011

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES in  Fort Smith,
Sebastian County, Arkansas.

Claimant represented by LAURA BETH YORK, Attorney, Little Rock,
Arkansas.

Respondents represented by GUY WADE, Attorney, Little Rock,
Arkansas. 

STATEMENT OF THE CASE

On August 9, 2011, the above captioned claim came before the

Workers’ Compensation Commission in Fort Smith, Arkansas, for a

hearing. A pre-hearing conference was conducted on July 21, 2011,

and a pre-hearing order was amended on July 29, 2011. The amended

pre-hearing order at the request of the claimant was amended to add

an additional issue to be litigated which was the claimant’s

entitlement to additional medical treatment in the form of follow

ups with her family doctor for prescription medications.  A copy of

the pre-hearing order with modifications has been marked as

Commission’s Exhibit No. 1 and made part of the record without

objection.  At the pre-hearing conference the parties agreed to the

following stipulations:

1. On April 15, 2008, the relationship of employee-employer-

carrier-TPA existed between parties.
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2. The appropriate weekly compensation benefits are $203.00

for total disability and $154.00 for permanent partial

disability.

3. On April 15, 2008, the claimant sustained a compensable

injury to the pelvis/hip.

4. There is no dispute over medical services, except for

some medications.

5. There is no dispute over temporary total disability

benefits.

6. The healing period ended on August 20, 2009.

7. The respondents have accepted and paid permanent partial

disability benefits based on a permanent physical

impairment rating of 2% to the body as a whole, at the

weekly rate of $203.00.

8. The respondents would be entitled to a credit for the

above benefits paid.

9. On August 9, 2011, prior to hearing,  the respondents and

claimant agreed that respondents would pay the cost of

the claimant’s medications. The medications to be paid

for are Gabapentin and Skelaxin or its generic form

Metaxalone.

At the pre-hearing conference the parties agreed to litigate

the following issues:

1. The extent of permanent partial disability for loss of

wage earning capacity.

2. Appropriate attorney’s fees.
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3. The claimant’s entitlement to additional medical

treatment in the form of follow ups with her family

physician for prescription medication.

The claimant contends that on April 15, 2008, she sustained a

compensable injury to her hip in the course and scope of

employment. The claimant sustained a pelvic fracture when she was

taking trash to the dumpster and fell.  The respondents have

provided medical treatment and the claimant was ultimately released

with a 2% permanent physical impairment rating which the

respondents paid on November 13, 2009. Claimant contends that she

is entitled to wage loss, medical and her attorney is entitled to

attorney’s fees. 

The respondents contend that they have accepted a 2% permanent

partial disability rating. They contend that the claimant is not

entitled to any additional permanent partial disability for wage

loss benefits.  The respondents also contend that any need for

additional medical benefits is the result of a pre-existing

condition and not the responsibility of the respondents.

The stipulations agreed to by the parties at the pre-hearing

conference conducted on July 21, 2011, and contained in the amended

pre-hearing order filed on July 29, 2011, and also amended prior to

hearing on August 9, 2011, are hereby accepted as fact. From a

review of the record as a whole to include medical reports, and

documents properly before the Commission, and having had the

opportunity to hear the testimony and observe the witness and her

demeanor, the following decision is rendered.
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FACTUAL BACKGROUND

The claimant is a 51 year old female who worked for the

respondent for 22 years (Record 8/9/2011 at p. 10, 24).  She

testified she was injured on April 15, 2008, while taking trash to

a dumpster. Claimant said that after putting the trash in the

dumpster, she stepped off an elevated step and fell, injuring her

right side, hip, and lower back (Record 8/9/2011 at p. 14-15).

There is no dispute over the claimant’s injury and the respondents

have accepted it as compensable (Commission’s Exhibit No. 1 at p.

1). The respondents have accepted and paid permanent partial

disability based on a 2% permanent physical impairment rating at an

average weekly wage of $203.00 (Commission’s Exhibit No. 1 at p.

2).  

The claimant saw multiple doctors to address continued pain

issues. She was allowed to return to work at all times during her

treatment on light duty with restrictions (Claimant’s Exhibit No.

1 at p. 4, 6, 8, 14).  Respondents provided light duty work for the

claimant until she was terminated on August 15, 2009 (Record

8/9/2011 at p. 20). Claimant’s continued pain was diagnosed as a

problem with her right sacroiliac joint until her first visit to

Dr. Sprinkle (Claimant’s Exhibit No. 1 at p. 42).  

On September 30, 2008, Dr. Sprinkle notes in his initial

evaluation, that the right sacroiliac joint as a source of symptoms

seems atypical (Claimant’s Exhibit No. 1 at p. 42). He questioned

the sacroiliac diagnosis and ordered another MRI.  On October 20,

2008, in reviewing the claimant’s MRI, he first notes a pelvic
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fracture.  Dr. Sprinkle, on that date, notes that the claimant’s

MRI of the pelvis is “quite interesting” (Claimant’s Exhibit No. 1

at p. 43). 

The claimant continued to treat with Dr. Sprinkle until he

released her to maximum medical improvement (MMI) on February 12,

2009. The release to MMI was with a 2% permanent physical

impairment rating (Claimant’s Exhibit No. 1 at p. 58). He noted

that he was unable to explain the claimant’s continued pain, but

that she had a real injury and real pain (Claimant’s Exhibit No. 1

at p. 58). 

In March of 2009, the claimant had a Functional Capacity

Evaluation which demonstrated that she could perform light duty

with occasional lifting up to 30 pounds (Claimant’s Exhibit No. 1

at p. 61).  The claimant saw Dr. Weber in March of 2009, after a

fall in her kitchen. Dr. Weber noted an incompletely healed

fracture to the inferior pelvic ramus (Claimant’s Exhibit No. 1 at

p. 73, 88). Another MRI in July of 2009 confirmed the above

diagnosis (Claimant’s Exhibit No. 1 at p. 93). Claimant was

terminated by the respondent on August 15, 2009 (Record 8/9/2011 at

p. 20). The claimant testified that she last saw Dr. Sprinkle in

September of 2010, and that he prescribed Skelaxin and Gabapentin

and that she would like to see her family doctor to keep up those

prescriptions (Record 8/9/2011 at p. 19). The claimant also

testified that Dr. Sprinkle had recommended that her medications

could be maintained by her family doctor (Record 8/9/2011 at p.
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48).  Dr. Sprinkle also noted in a letter dated September 23, 2010,

drafted at the request of the case manager, the following:

“I see no reason to do future MRI of the
pelvis or lumbar spine or lumbar x-rays or
bone scan or EMG or lab studies related to
this injury. I see nothing else further to
offer her from an orthopaedic standpoint or
pain management standpoint, therefore, I see
no need for future orthopaedic or pain
management visits. She does relate that the
Lyrica and Skelaxin are helpful. I do believe
these should be continued in the future but
these medications can easily be maintained by
her regular physician.” (Claimant’s Exhibit
No. 1 at p. 103).

Claimant testified that she completed the eighth grade and had

never obtained her GED (Record 8/11/2011 at p. 11). She had no

other formal training or education beyond the eighth grade (Record

8/9/2011 at p. 11). Since leaving school, she worked in nursing,

housekeeping, and laundry type jobs (Record 8/9/2011 at p. 12).

She testified that she worked as a CNA prior to the time when

certification was required (Record 8/9/2011, at p. 12). She began

work for the respondent in 1987 and her duties included at first,

laundry duties, then housekeeping duties.  She testified that her

duties in housekeeping included doing windows, dusting, sweeping,

mopping, doing tables, stripping floors and waxing as well as

taking out the trash (Record 8/9/2011 at p. 13).  Claimant

testified that she feels that she can’t do housekeeping duties

anymore. She stated that she has continued problems with her back,

hip, and leg.  Her back constantly hurts and that she can’t do any

bending or lifting. She also testified that her leg goes out

causing her to fall and that she uses a cane (Record 8/9/2011 at p.
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20-21). She testified that she has not worked since she was

terminated by the respondent (Record 8/9/2011 at p. 21). She also

stated that she did not have her current symptoms prior to April

15, 2008 and she doesn’t think she could do any type of employment

(Record 8/9/2011 at p. 22).  She testified that she is much less

active than before her accident and has trouble with some daily

tasks (Record 8/9/2011 at p. 23).  She stated that she had applied

for some jobs since her termination, prior to applying for

disability.  Those jobs included a Wal-Mart greeter position, work

at McDonald’s, work at a grocery store and at a dollar store in her

community.  She testified that she would like to work if she could

(Record 8/9/2011 at p. 24).

DISCUSSION

Because claimant sustained an injury to a portion of her body

that was not scheduled under the Workers’ Compensation Act, her

entitlement to permanent disability benefits is controlled by

A.C.A. §11-9-522(B)(1) which provides:

“In considering claims for permanent partial
disability benefits in excess of the
employee’s percentage of permanent physical
impairment, the Workers’ Compensation
Commission may take into account, in addition
to the percentage of permanent physical
impairment, such factors as the employee’s
age, education, work experiences, and other
matters reasonably expected to affect his or
her future earning capacity.”

Under this statute when a claimant has been assigned an

anatomical impairment rating to the body as a whole, the Commission

has the authority to increase the disability rating and it can find

the claimant totally and permanently disabled based on wage loss
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factors. Hensley v. Cooper Tire and Rubber Company, 2011 Ark. App.

593, citing Lee v. Alcoa Extrusion, Inc. , 89 Ark. App. 288, 233,

201 S.W. 3d 449, 454 (2005).  The wage loss factor is the extent to

which a compensable injury has affected the claimant’s ability to

earn a livelihood, Id. The Arkansas Supreme Court has affirmed that

the wage loss factor is the extent to which a compensable injury

has affected the claimant’s ability to earn a livelihood. Grimes v.

North American Foundry, 316 Ark. 395, 872 S.W. 2d 59 (Ark. 1994).

     Here the first issue that must be addressed is the claimant’s

entitlement to wage loss based on the 2% impairment rating or an

amount in excess of the impairment rating. In Logan County v.

McDonald, 90 Ark. App. 409, 206 S.W. 3d 258 (205), the Arkansas

Court of Appeals found that the Workers’ Compensation Commission

had substantial evidence to justify its decision of awarding the

employee a 25% wage loss in excess of an impairment rating under

subdivision (B)(1) of § 11-9-522.  In that case, the claimant was

58 years old, had limited education, and had worked as a mechanic

for many years. In the instant case, the claimant is a 51 year old

female, with a work history of housekeeping, nursing, and laundry

type jobs which she testified constituted physical labor in the

form of doing windows, dusting, sweeping, mopping, doing tables,

and stripping and waxing floors, as well as taking out trash.  All

duties which would include the physical activities of bending,

stooping, lifting, and standing.  The claimant testified in this

case that she had attended school until the eighth grade, had never

completed her GED, and had no other formal training once she left
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the eighth grade.  During the course of treatment for her injury

the claimant was allowed to return to work on light duty but with

the restrictions of no repetitive bending, limited kneeling and

squatting, no climbing stairs or ladders, no pushing or pulling 25

pounds, no lifting over 15 pounds, no awkward positions, and no

twisting of the back.  These restrictions were placed upon her the

day after her injury on April 16, 2008, and continued throughout

her treatment (Claimant’s Exhibit No. 1 at p. 4, 6, 8, 14). She was

released on February 12, 2009, by Dr. Sprinkle who recommended that

she was at maximum medical improvement and was assessed a 2%

impairment rating to the body as a whole based on a non displaced

non articular healed without neurologic deficit pelvic fracture.

He noted that seemed most reasonable based on her injury

(Claimant’s Exhibit  No. 1 at p. 59).  

Based on the claimant’s testimony related to her education,

and work history, as well as the doctor’s notations of his

inability to explain her continued pain, the claimant’s pool of

available jobs is obviously much smaller due to her compensable

injury and its effects.  The nature of her prior work history and

educational background would require her to find a job in which she

could not meet the restrictions under which she would need to work.

Based on her work history, education, and experience, jobs for

which she would be qualified would be impossible for her to perform

due to her compensable injury.  She testified that she felt as

though she could not continue to do housekeeping type jobs.  While

she testified that she would like to return to work and indeed
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applied for jobs as a Wal-Mart greeter, a worker at McDonald’s, a

grocery store and merchandise store employee.  It is inconceivable

to the trier of fact based on her continued pain issues, the fact

that she has fallen repeatedly, and the fact that she testified to

the effects her condition has caused on her daily life that she

would be able to perform at the jobs for which she has applied.

Especially given the fact they all require some degree of physical

labor, in the form of standing, bending, stooping, and lifting.

After considering all of the evidence including age,

education, and work experience, I find that the claimant’s

employment opportunities have been substantially reduced by the

physical limitations caused by her compensable injury. In my

opinion this loss of wage earning capacity would entitle the

claimant to an amount of wage loss impairment that would be equal

to a whole body impairment rating of 6%. This amount is over and

above any consideration of anatomical impairment. While the

Commission can find that the wage loss factors are such to render

the claimant permanently and totally disabled, I do not find that

the wage loss factors of this case reach the level of permanent

total disability.  In considering the claimant’s testimony, and her

willingness to apply and try to work, and the results of her

Functional Capacity Evaluation, it is possible that some of the

jobs for which one applied could have accommodated her limitations

allowing her to find some type of suitable employment.  However,

she is now on disability.
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The second issue to be addressed is the claimant’s entitlement

to additional medical services in the form of follow ups with her

family doctor for the purposes of prescription medications. Ark.

Code Ann. §11-9-102(4)(F)(i) states that: 

“When an employee is determined to have a
compensable injury, the employee is entitled
to medical and temporary disability as
provided by this chapter.”

It is factually settled that the claimant sustained a

compensable injury on April 15, 2008, while in the employee of the

respondents.  Once it is settled that the claimant has sustained a

compensable injury, medical services must be determined by looking

at the facts in question and determining if the medical services

are reasonably necessary for the treatment of the claimant’s

injury. Ark. Code Ann. §11-9-508(a) requires that:

“The employer shall promptly provide for an
injured employee such medical, surgical,
hospital, chiropractic, optometric, podiatric,
and nursing services and medicine, crutches,
ambulatory devices, artificial limbs,
eyeglasses, contact lenses, hearing aides and
other apparatus, as may be reasonably
necessary in connection with the injury
received by the employee.”

What constitutes reasonable and necessary treatment under Ark.

Code Ann. §11-9-508(A) is a fact question for the Commission.

Wright Contracting Company v. Randall, 12 Ark. App. 358, 676 S.W.

2d 750 (1984).  In a G E Rail Car Repair Services Workers’ Comp v.

Hardin, 62 Ark. App. 120, 969 S.W. 2d 667 (1998), the Arkansas

Court of Appeals has held that a physician’s note constituted

essential evidence that continued treatment of an employee for a

work-related injury was reasonable and necessary.  In this case we
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have the claimant’s testimony that Dr. Sprinkle had told her she

could continue her prescription medications through her family

doctor. We also have her testimony that she wished to continue

seeing her family doctor to update her prescription medications.

Most notably, we have Dr. Sprinkle’s letter dated September 23,

2010, which he reiterates that he can no longer find any other

treatment for the claimant but that he believes that the medication

she is on is helpful to her condition and he believes that they can

be continued in the future and maintained through her regular

physician (Claimant’s Exhibit No. 1 at p. 103). 

The claimant in this case has provided sufficient evidence in

the form of testimony and physician’s notes and recommendations to

prove that her request for additional medical services in the form

of follow up with her family doctor for prescription medications

are reasonably and necessarily related to the treatment of her

compensable injury sustained on April 15, 2008.  The record is

clear that Dr. Sprinkle believes that these medications can be

maintained through the claimant’s family physician.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has proven that she suffered a loss in wage

earning capacity as a result of the compensable injury

that occurred on April 15, 2008.  The amount of wage loss

for earning capacity is in an amount equal to a 6%

impairment.

2. The claimant’s attorney is entitled to a fee based on

wage loss equal to a 6% impairment.
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3. The claimant has proven through sufficient evidence

including the claimant’s testimony and other documentary

evidence, in the form of Dr. Sprinkle’s recommendations,

that her request for follow ups with her family physician

for prescriptions is reasonable and necessary. She is

entitled to additional medical services in the form of

follow ups with her family physician for the purpose of

continuing prescription medication.

ORDER

The respondents shall pay to the claimant a 6% impairment due

to wage loss capacity.

The respondents shall pay for the claimant’s additional

medical services in the form of follow up with her family physician

for the purpose of prescription medications.

The respondents shall pay to the claimant’s attorney an

attorney’s fee based on wage loss for the 6% impairment rating.

IT IS SO ORDERED.   

                                                          
                                  AMY GRIMES
                             ADMINISTRATIVE LAW JUDGE
                                         


