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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
CLAIM NOS. G007868 & G007869

JAMIE HARRIS              
CLAIMANT

LITTLE CAESARS PIZZA OF ARKANSAS        RESPONDENT EMPLOYER

MASSACHUSETTS BAY INSURANCE COMPANY   RESPONDENT CARRIER

ORDER AND OPINION FILED JULY 7, 2011 

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE WILLIAM FRYE, Attorney at Law,
Little Rock, Arkansas.

Respondents represented by the HONORABLE GUY ALTON WADE, Attorney at
Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Little Rock, Arkansas, on June

1, 2011.  A Prehearing Conference was held on March 15, 2011, and a

Prehearing Order was filed the same date.  A copy of the Prehearing Order was

marked as Commission #1 and made a part of the record without objection.

At the Prehearing Conference and before the hearing, the parties agreed

to the following stipulations:

1.  There was an employer/employee relationship on April 16, 2010

and July 1, 2010.

2.  The compensation rates are $387/290.

The claimant contends he sustained an injury when he was crossing the
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street to get Cokes for the employees and was involved in a motor vehicle

accident.  The claimant returned to work and on July 1, 2010, he began

experiencing additional problems.  The claimant contends those problems are

just a recurrence of his prior problems.  The claimant is contending he is entitled

to medical benefits, temporary total disability benefits from April 17, 2010,

through May 12, 2010, and again from July 3, 2010, to a date to be determined,

and attorney’s fees.  All other issues are specifically reserved.  

Respondents contend the claimant was not performing employment

services at the time the injury occurred.  Respondents contend the claimant was

not getting drinks for co-employees but was instead on break and buying

cigarettes.  Respondents have controverted the claim in its entirety. 

Respondents are also contending the claimant did not provide notice of a work

injury until August 26, 2010, when he filed the AR-C form.

ISSUES TO BE LITIGATED

1.  Compensability

2.  Medical Benefits

3.  Temporary Total Disability Benefits

4.  Attorney’s Fees

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are made in
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accordance with Ark. Code Ann §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  There was an employer/employee relationship on April 16, 2010,
and July 1, 2010.

2.  The compensation rates are $387/290.

3. The claimant has failed to prove by a preponderance of the
evidence that he was performing employment services at the time
of his accident on April 16, 2010.

DISCUSSION

The claimant, 33 years old, has worked for the respondent employer since

2008 where he began as an hourly employee and shortly after, became a store

manager.  The stores carried Pepsi products and the employees were not

supposed to drink Pepsi products at all.  The policy was a prevention for loss of

drinks as it is difficult to control who has or has not paid for the products.  The

claimant was working at the Tanglewood store on Cantrell at the time of the

accident.  

The claimant’s duties were supervising the 8 to 13 employees, counting

the food, preparing the end of week paperwork, cleaning the store and doing all

tasks involved in running the store.  

The claimant testified that the employees could drink Pepsi products if he

purchased them for the employees.  The claimant typically would go to the

grocery store next door and buy drinks, however, the grocery store closed for a

time.  The claimant would go across the street to the Shell station to purchase
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drinks after that.  The claimant testified that using three giant ovens and having

lots of equipment caused the store to be about 20 degrees hotter than the

outside.  It was important for the employees to stay hydrated.

The claimant testified that the managers were encouraged to get out of

the store and do some local marketing asking people to try their pizza.  The

claimant testified that he had taken pizza to the Shell station where he bought

soft drinks.  The claimant testified that he would go purchase drinks sometimes

two or three times per day and as the manager, he did not clock out to make the

drink runs.  

According to the claimant, on April 16, 2010, around 9:00 p.m., the rush

was over and everyone was thirsty, so he went to the Shell Station to get soft

drinks.  The claimant somehow crashed his motorcycle and injured his ankle and

shoulder/arm.  The claimant had surgery to put a couple of plates and screws in

his arm below his shoulder.  Dr. Nguyen, the claimant’s surgeon, also had to put

his foot back in place and used screws and plates for that. 

The claimant returned to work about six or seven weeks after the accident

as the manager and returned doing most of his regular duties.  After he was

back at work, he was standing at the register and his leg began hurting badly

and he had to go home.  According to the claimant, he was admitted to the

hospital and his ankle actually exploded from the infection and the infection got

into the bone.  A portion of the bone had to be removed and he was treated with

IV antibiotics for six weeks.  At the time of the hearing, the claimant understood
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that he still has infection in his bone and another surgery is planned on June 9,

2011, where the ankle will be fused and another surgery will follow later where

the plates and screws will be removed.  According to the claimant, the doctor

does not want him working with his ankle problem.  The claimant was

terminated.  

Under cross examination, the claimant was questioned about whether he

actually bought the drinks he went after and if he bought anything else.  The

claimant remembered getting the drinks but did not recall if he made any other

purchases.  The claimant confirmed he smoked about a pack of cigarettes a day 

The claimant testified that after he left the employer in July 2010, he was

advised he could not return to work until he was 100% healed.  The claimant

applied for unemployment benefits in August 2010, but he was denied those

because he missed a phone hearing.  The claimant confirmed that he first filled

out paperwork about his injury on August 26, 2010, and was released to return

to work on August 24, 2010.  The claimant also confirmed that his group health

insurance paid most of his medical bills regarding the injury except the

deductibles.

Robin Rohloff, area manager for the respondent employer, testified that

the claimant had been a store manager for about a year and a half.  Mr. Rohloff

confirmed the policy of discouraging employees from drinking Pepsi products to

differentiate what was purchased and what might be the store’s products.  Mr.

Rohloff was asked if the manager going out and purchasing drinks for the
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employees was a benefit to the employer.  Mr. Rohloff stated he had no

objection to the claimant doing that.  T. p. 55.  Mr. Rohloff testified that the

manager buying drinks away from the store was not outside the bounds of his

employment.  T. p. 56.

Mr. Rohloff testified that when the claimant returned to work, he asked the

claimant how the accident happened.  Mr. Rohloff testified in part:

A.  Well, I had asked him when he came back to work what had

happened, and he had told me, his words were he had gone across

to the Shell station to get some cigarettes. He said when he came

back out of that, he jumped out–he was on his motorcycle, he

jumped out in traffic, and when he pulled onto the second lane,

because you basically make a little short S-curve to get right–it’s

right across from the  store, he said he jumped out behind a car

and the car hit their brakes or stopped short, and he said “I was

either going to hit the back end of the car, or I had to goose it to go

across the street to get out of the traffic.” And he said, “I goosed it,

and when I did, my bike went down, and then went over the top this

way or that,”  and he landed on his shoulder and his ankle, and he

told me, his exact words were, “I wanted to get up off of the street

and get out of the way of traffic. I didn’t want to get hit by a car.

And when I got up, I went right back down.” 

Q.  You don’t recall him mentioning the Cokes?

A.  No.

Quote T. p. 57, lines 14-25, then p. 58, lines 1-6.

Mr. Rohloff testified that if employees purchased Pepsi drinks from the cooler,

they were to attach the paid receipts to the drink itself to show it had been paid

for.  

Under cross examination, Mr. Rohloff verified the claimant told him he

was buying cigarettes and there was no mention of his purchasing drinks for the

employees.  Mr. Rohloff confirmed that the employer made accommodations for
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the claimant when he returned to work in May 2010, but he was not paid while

he was off work in April 2010.  Mr. Rohloff testified that the claimant was told to

bring documentation so accommodations could be made within his restrictions. 

Mr. Rohloff remembered seeing some documentation that the claimant would

need to be 100% to come back to the store as a manager.  Mr. Rohloff testified

that he had not received any documentation about the claimant’s ability to return

to work and he tried to call the claimant after July 2010 about 14 or 15 times and

could not get in touch with him.  Mr. Rohloff testified that he was not aware the

claimant was contending his injury was work related until August 26, 2010, when

the claimant completed the Form AR-C.  

Mr. Rohloff testified that when the claimant was released on August 24,

2010, he was present when the claimant spoke with Beverly Marks, the

operations director.  Ms. Marks advised the claimant he would have to bring a

doctor’s report about the limitations and when he was 100% available to return

to work, we would put him back to work.  Mr. Rohloff testified that the claimant

did not report a work related injury until August 26, 2010.

Ernestine Anthony, co-manager from the respondent employer, testified

that she was not working when the claimant was injured but she was called to

come in by a fellow employee.  Ms. Anthony arrived at the scene and spoke with

the claimant and she did not observe any bags tied to the motorcycle or see any

packages.  Ms. Anthony next spoke with the claimant after he returned to work

and she asked him what happened.  According to Ms. Anthony, the claimant told
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her he was going to get some cigarettes with no mention of anything else he

might be buying.  Ms. Anthony was unaware the claimant was contending his

injury was work related until the day of the hearing.    Ms. Anthony testified that

the claimant had gone to the Shell station to get drinks for the employees in the

past.

ADJUDICATION

A compensable injury is an accidental injury causing internal or external

harm that arises out of and in the course of employment Ark.Code Ann. §11-9-

102(4)(A) (i)(Supp. 2005).  A compensable injury does not include an “[i]njury

which was inflicted upon the employee at a time when employment services

were not being performed.”  Ark. Code Ann. § 11-9-102(4)(B)(iii).  An employee

is performing employment services when he or she is doing something that is

generally required by his or her employer.  Collins v. Excel Spec. Prods., 347

Ark. 811, 69 S.W.3d 14 (2002).  The test for determining whether an employee

was injured while performing employment services is the same as the test for

determining whether an injury occurred out of and in the course of employment:

whether the injury occurred within the time and space boundaries of the

employment when the employee was carrying out the employer’s purpose or

advancing the employer’s interest directly or indirectly.  Id; White v. Georgia-

Pacific Corp., 339 Ark. 474, 6 S.W.3d 98 (1999); Olsten Kimberly Quality Care v.

Pettey, 328 Ark. 381, 944 S.W.2d 524 (1997).  Thus, the critical issue is whether

the interests of the employer were being directly or indirectly advanced by the
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employee at the time of the injury.  Collins, supra.  

In the present case, the claimant has failed to prove by a preponderance

of the evidence that he was performing employment services at the time of his

accident.  The claimant was a store manager for the respondent employer and

he testified that he had the accident on April 16, 2010, when he was returning to

work after purchasing drinks for his employees.  There was competing testimony

from the area supervisor and from a fellow co-manager that the claimant told

them that he had gone to the Shell Station to purchase cigarettes and there was

no mention of purchasing drinks.  The claimant told both the supervisor and the

co-manager this after returning to work in May 2010, following the accident.  The

claimant did not complete a report of work injury until August 26, 2010, when he

was not allowed to return to work without a release from his doctor.  I give the

opinions of the area supervisor, Robin Rohloff, and the co-manager, Ernestine

Anthony, more weight.  Both Mr. Rohloff and Ms. Anthony had positive things to

say about the claimant and his work, however, both credibly testified that the

claimant told them he was going to get cigarettes on the evening of his accident

with no mention about drinks for the employees.  I simply find that getting

cigarettes was not furthering the employer’s interests and cannot be considered

performing employment services.  

ORDER

The claimant has failed to prove by a preponderance of the evidence that

he was performing employment services at the time of his accident on April 16,
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2010.  The claim for benefits is respectfully denied and dismissed.

IT IS SO ORDERED.
_______________________________
LINDA K. MARSHALL
Administrative Law Judge


