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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On January 31, 2011, a pre-hearing conference

was conducted in this matter, from which a Pre-hearing Order of the same date was filed.  The

Pre-hearing Order is herein designated a part of the record as Commission Exhibit #1.  The parties

specifically reserved the issue of the claimant’s entitlement to temporary total disability benefits.

The testimony of Barbara Harpole, the claimant, along with the February 11, 2005, and

July 10, 2010, depositions of the claimant, and the April 12, 2011 deposition of Dr. Rebecca

Barrett-Tuck, coupled with medical reports and other documents comprise the record in this
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claim.  Also incorporated by reference are the transcripts of the May 6, 2005, and May 30, 2008,

as well the rulings growing out of the hearings.

DISCUSSION

Barbara Jean Harpole, the claimant, with a date of birth of March 4, 1950, completed the

ninth grade and later obtained her GED in 1985.  The claimant was employed by respondent-

employer for four to five years as a part-time cafeteria worker prior to her September 14, 2000,

compensable injury.  The claimant also worked as a substitute bus driver for respondent #1

following the September 14, 2000, compensable injury.

The claimant sustained an injury to her low back within the course and scope of her

employment while removing the bag of trash from one trash can.  On May 6, 2005, a hearing was

conducted before the Arkansas Workers’ Compensation Commission on the claimant’s claim of

additional medical treatment.  The record developed during the afore hearing disclosed that on

May 29, 2001, the claimant underwent a decompression at L4-5 on the right and L5-S1 on the

right under the care of Dr. Gregory Ricca, a Jonesboro neurosurgeon.  Following her release from

light duty, the claimant resumed her pre-surgery job duties in the employment of respondent-

employer, which included lunch room duty and bus driving duties.  

On March 31, 2004, a Change of Physician Order was entered by the Medical Cost

Containment Department of the Arkansas Workers’ Compensation Commission changing the

claimant’s treating physician from Dr. Terence Braden to Dr. Troy Stallcup in connection with the

treatment of the claimant’s September 14, 2000, compensable injury.  Pursuant to the March 31,

2004, Change of Physician Order the claimant was seen by Dr. Stallcup on April 6, 2004.  Dr.

Stallcup recommended that the claimant undergo MRI scan of her lumber spine, which respondent
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contended was not reasonably necessary medical treatment.  The June 14, 2005, ruling growing

out of the May 6, 2005, hearing, awarded the medical treatment recommended by Dr. Stallcup as

reasonably necessary in connection with the treatment of the claimant’s compensable injury. 

The claimant ultimately came under the care and treatment of Dr. Rebecca Barrett-Tuck, a

Jonesboro neurosurgeon, in treatment of her September 14, 2000, compensable injury.  On May

30, 2008, a hearing was conducted before the Arkansas Workers’ Compensation Commission on

the claimant’s entitlement to additional medical treatment as recommended by Dr. Barrett-Tuck. 

At the time of the May 30, 2008, hearing, the claimant had undergone two (2) surgical procedures

in connection with the treatment of her September 14, 2000, compensable injury.  The claimant’s

first surgery was performed on May 29, 2001, by Dr. Ricca, and the second surgery was

performed on February 2, 2007, by Dr. Barrett-Tuck.  The additional medical treatment

recommended by Dr. Barrett-Tuck, which was the subject of the May 30, 2008, hearing, was a

fusion procedure and was awarded in the August 20, 2008, ruling of the Administrative Law

Judge.  The August 20, 2008, ruling of the Administrative Law Judge was appealed by

Respondent #1 to the Full Commission, which affirmed and adopted same in a May 12, 2009,

Opinion and Order.

The claimant testified that her employment with respondent #1 was terminated on July 24,

2002, as far as her job duties in the lunch room when her contract was not renewed.  During her

February 11, 2005, deposition, the claimant explained:

They didn’t renew my contract in the, in the lunchroom.
The supervisor didn’t like me and she gave me a lot of trouble.
Even while I was with my, where I was not supposed to be doing
certain things, she’d throw fits because I couldn’t do them and 
made my life really terrible.  And, so they, when it come time
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for my contract to be renewed, they didn’t renew my contract, 
even though I had gone to the school board several occasions
with it.  They never corrected it. 

Well, they terminated me in the lunchroom and then I 
tried substituting on a bus route, you know, doing the bus route.
And in January of that, in 2003, no, December, sometime in 
December was the last day I drove the bus.  I got where when I
would get back to school from on a route, I would have to turn
around, grab a hold of the bar, pull myself our of the seat, and 
hold onto the backs of the seats and walk to front to back before
I could ever go down the steps. (JX #1, p.10).

As noted above the claimant has undergone two (2) surgical procedures in connection

with the treatment of her compensable injury.  The claimant’s testimony reflects that she is in

discussion with Dr. Barrett-Tuck regarding a third surgical procedure.  Regarding the status of

the afore, the claimant testified:

Well, if she said she thought it would help, I would go 
right now and get it done. (T. 18).

The claimant testified that she wants some kind of relief from her symptoms, explaining regarding

the afore:

Well, to begin with, my life is completely, completely
different.  I can’t do the things - - I used to garden.  I used to 
help mow the yard.  I used to get out and play with my kids 
and my grand-kids.  I can’t do that no more.  If I get out and 
work in the garden or yard, I’m down.  If I get out - - 

Well, if I just get out - - I’ll get out, and maybe pull a 
few weeds, and I’ll get down on my knees and pull it, and I can’t
even hardly get up.  And just - - 

Yes, sir.  Maybe five to ten minutes at the most.  (T. 18-19).

The claimant elaborated on her daily activities, attributable to restrictions bought on by the

September 14, 2000, compensable injury and subsequent surgeries:
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You’ll probably find me in my recliner leaned backwards
as far back as I can get it to flatten out with the television going.
Either that, or I would have my computer on in the bedroom with
the keyboard lying on my bed and - - laying down and play on my
- - working my keyboard with my computer.  I’ve got a desktop, 
and I’m wanting a laptop, but - - so I make do with what I’ve got.
So we’ve got the - - (T. 19).

The testimony of the claimant reflects that during a typical day she is in her recliner at least three

(3) hours, and on the bed two (2) to three (3) hours.  The claimant added that she will get up and

work for a while, and then go lay back or sit back down.  The claimant summarized her

usual/typical day as working a little while and then having to go sit down.  The claimant offered

that she is productive a total of two (2) to three (3) hours during a typical day.  Of the afore time

period, the claimant testified that the longest duration that she can perform an activity

continuously is fifteen (15) to twenty-five (25) minutes before having to sit or lay down.(T. 20). 

The testimony of the claimant reflects that the task she would be performing during the afore:

Putting a meal on, trying to get food, I’ll get in on the
stove, and then I’ll go sit down. (T. 21).

The claimant testified that she usually takes at least one (1) nap during the day of about an

hour’s duration, although she does not feel refreshed afterwards.  Claimant noted that she is

always tired.  The claimant’s testimony reflects that she does not sleep well at night, in that she is

up about every two to three hours walking the floor due to pain.  The claimant explained that her

pain or hurting is in her low back, adding:

Yes, and leg cramps, foot cramps.  I can turn over in bed, 
and I’ll have cramps go down both legs. (T. 21).

The claimant testified that she always has some pain, and while it gets worse, she is never pain-

free.  The claimant offered that on an average night, using a pain scale of from zero to ten, her
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pain level is about a four to five, which she describes as moderate pain.  The testimony of the

claimant reflects that she experiences severe pain pretty often - - two to three times a day.  The

testimony of the claimant reflects regarding the source of the severe pain:

If I move, twist, if I turn too fast, walking, if I walk fast, 
try to move, you know, like if I’ll get up, and I’ll forget, and I’ll
take off, you know, because I still want to do like I used to, and
I’ll start and I’ll walk fast, and then it hurts. (T. 22-23).

The claimant testified regarding the impact of her symptoms from her efforts to take a small trip:

We took a trip to my brother’s, down, just down on the 
other side of Memphis.  And we stopped, I think, four times on
the way down there, because my legs goes numb on me.  And 
after I got there, I had leg cramps so bad I couldn’t hardly stand
it all night.  And then the next day it was the same way.  And it
lasted - - well, actually, in between the leg cramps and hurting, I
just - - it took me a week to get over it just where I could get 
back to halfway normal. (T. 23).

The claimant confirmed that the pain levels that she continues to experience is present her

medications of Methadone and Lyrica.  Claimant offered that without the afore medicines she

“would be screaming and crying”. (T. 23). 

The testimony of the claimant reflects, with respect to the frequency of pain going down

into either or both legs:

If - - as far as, it has a lightening like thing that goes
down my leg.  It’s just like someone takes a pin or a needle 
and just sticks straight down my leg.  Now, that will happen 
three or four times a day.

Probably four or five minutes.  And then - -   (T. 24).

The claimant testified that she is able to obtain relief the above symptom by stretching her leg out. 
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The claimant’s testimony reflects that because of the limited time that she is productive as

a result of her compensable injury, her husband does most of the housework and yard work.  The

claimant explained that she is bothered because of the afore:

Yes.  I always took care of the house, kept - - when I 
worked, he took care of it, but when - - anytime I was home, 
I was the one keeping it.  He does a lot of the cooking.  He 
does a lot of the cleaning. (T. 24).

The testimony reflects, regarding her employment history, that she was first employed

outside of the home at the age of seventeen (17) working at a shoe factory operating a stitch mark

machine.  The afore employment was approximately a year and a half duration.  Thereafter, the

claimant was employed at a shirt factory for six to eight years operating a sewing machine,

beginning in 1972. The claimant testified that she left the afore employment because she wanted

to stay home with her children for a while.  Later the claimant worked at Delaplaine School as a

janitor in 1978 and 1979.  The claimant left the janitorial job in 1979, and did not again work until

1982 when she working at Ely and Walker, a shirt factory.  Claimant remained at the shirt factory

for three or four years, until it closed.  The claimant received unemployment compensation

benefits for a brief period.  The claimant then worked at Golf Bag in Walnut Ridge as a sewing

machine operator for a little over a year.  The claimant left the afore employment to return to Ely

and Walker, which had opened back up.  Claimant remained in the employment of Ely and Walker

an additional two to three years until it went bankrupt.  Thereafter, the claimant returned to Golf

Bag and remained for approximately three months.  The claimant provided details of her

employment history through her last period of employment by Respondent #1. (JX #1, p. 33-36).  

The claimant elaborated on the specifics of her job duties in the employment of
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Respondent #1:

I worked in the lunchroom, and I would run the 
dishwasher, and just anything that needed to be done, 
like in the cafeteria, you know. (T. 25-26).

The claimant’s testimony reflects that she had to lift heavy weights of 35 to 40 pounds from time

to time.

The claimant testified that she has been on a number of different medicines - - Oxycodone,

Hydrocodone, Tylenol, Ibuprofen, Zoloft - - for depression for pain.   In assessing her symptoms

and condition of the past years since her injury, the claimant offered:

The leg cramps are getting worse, and the lightening 
going down my leg is getting worse. (T. 26).  

The claimant added that the pain is “beginning to get worse” as well. (T. 27).  In terms of her

current medicine intake levels, the claimant testified:

I’m taking three 100 milligrams of Lyrica a day, and I’m
taking two 5 milligrams of Methadone a day, and I’m taking - - 
I’ve got my list back there.  There’s six prescriptions that I have 
to take. 

I take Methadone.

Five milligrams, morning and night.

I take Lyrca three times a day, 100 milligrams [each pill].

And I take Sertraline, the same thing as Zoloft, 50 
milligrams, one daily [for depression].

Yes, sir.  And Meloxicam, 15 milligrams daily, and that’s
to help my back.  Oxaprozin, 20 milligrams daily because of the
medicine that I’m taking.  It’s hurting my stomach.  I’m having 
to take Senokot.  That’s a laxative, or same thing as.  I have to 
take two pills of a morning and two at night to keep my stomach 
going, because the Methadone blocks your stomach.  It don’t let 
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It work through like it’s supposed to.  And then, of course, I take,
and then I’ve got Voltaren, V-O-L-T-A-R-E-N gel that I rub on 
my back when I need it. (T. 27-28).

Respondent #1 is paying the claimant’s medical/prescription bills.  

The claimant testified that she is currently seeing Dr. Barrett-Tuck about once every four

months.  The claimant has been treating with Dr. Barrett-Tuck over a period of five to six years in

connection with the September 14, 2000, compensable injury.  The claimant desires to continue

under the care of Dr. Barrett-Tuck.  Dr. Stallcup provides the claimant’s medicines in conjunction

with the treatment by Dr. Barrett-Tuck.  

The claimant testified that if a job was provided to her where she could sit and stand at

will or when she wanted, and which also provided for a fifteen minute break in the morning and

another fifteen minute break in the afternoon with thirty minuted for lunch she would be unable to

stay productive the entire eight hour shift.  The claimant’s testimony reflects, regarding the afore:

I don’t think I could give 100 percent to it, no, because
I just, I would be in so much pain that it would take away from 
being able to do what I should do. (T. 30).

The claimant concurred with the assessment of Dr. Barrett-Tuck that her day is to continue to get 

relief from pain and to do whatever behavior that would reduce her pain level.   The claimant

estimates that she underwent a series of three or four lumbar epidural Cortisone injections that

provided a day or two relief of some of the pain.

Regarding the end of her employment with Respondent #1, the testimony of the claimant

reflects, in pertinent part:

Well, they didn’t re-up my contract in the lunch-
room, and they went ahead and let me substitute drive 
the bus until December.  And the - - Dr. Jarmin (phonetic) 



10

is the doctor I was going to.  It was a chiropractor. He sent 
me to a neurosurgeon in Memphis, and I had already went 
and seen you, and he said, you have - - 

Okay.  And I didn’t go to the neurosurgeon to get 
knocked off work, to keep from going to work.  I just wanted 
to know what I could get done for my back.  And Dr. Jarmin 
sent me to Dr. Rodney Fields in Memphis.  And I took that 
questionnaire that Mr. Spencer had given me.  And when I got 
back to Dr. Jarmin’s office that afternoon, and we sat down 
together, and he was reading it.  And when we  got either to the 
last page or next-to-last page, it said, you cannot work anymore.
And it floored me, because I was not expecting that.  And I 
hadn’t even looked at the papers until we got back to the doctor’s
office.  And that’s when I come back to you and told you, 
called you and told you what he said. (T. 31-32).

The claimant maintains that she enjoyed working.

The testimony of the claimant reflects that after the bus driving job ceased, she filed for

and was approved for Social Security disability benefits.  The claimant now receives Medicare,

which she has been getting for a number of years.   The claimant asserts that although she is

receiving Social Security Disability benefits, if she was able to go back to work she would be glad

to do so.  

The claimant testified that during a typical night she averages six hours of sleep, off and

on.  The claimant added that she does not feel rested follow the afore.  In terms of her activities

during a typical day, the testimony of the claimant reflects:

Well, I get up, and I’ll straighten our bed, and my
husband always cooks breakfast, and I’ll go in and eat breakfast.
And then I’ll wash the breakfast dishes.  And then I’ll go in and 
sit down, and we listen to the radio.  And then after that goes off,
then I’ll get up, if there’s a load of clothes, and I’ll put that in the
washer.  Then I go sit back down or lay down.  And when that 
gets done, I will take that out of the washer, and my husband 
carries it out.  We’ve got a stand, fixed a thing to put in the back-
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yard for us to sit our basket on where I don’t have to bend over.
And he helps me, and we hang the clothes on the clothesline. 
And then after we get that done, I’ll usually come back in and 
sit down and rest again.  And then I’ll get up and start lunch, and
I’ll sit down again.  And then after I rest a while, I’ll get up, and
maybe I’ll try to clean the floors up.  And he’ll see me, and he’ll
take over cleaning the floors up.  And then we finish lunch, and 
I’ll rest after we get through with lunch.  And then I’ll wash the
dishes, and then I sit down for a couple of hours and watch a 
couple of television shows I like and rest during that time.  And 
then I get up, and he gets the clothes in, and I put them back - -
put them up.  And then by that time, it’s time for me to lay down,
and I’ll take a nap.  And I’ll get up, and then we’ll just, you know,
I guess basically from that time on, I don’t do very much of any-
thing else the rest of the night. (T. 33-34).

The claimant testified that the laundry is done just one day a week.  The claimant added regarding

the afore:

No, since it’s just me and him, we don’t have over two
or three loads a week, and so he helps me.  He hangs all, you
know, carries all the clothes out for me, and even helps hang 
most of them up.  Basically I’m just getting out of the house. 

Yeah.  Well, either that, or I’ll hand him a piece, or I’ll 
- - you know, we’ve got it high enough that I can get it, I can 
reach up, and the clotheslines is not real high, so I can reach 
them. (T. 34-35).

During cross-examination, the claimant confirmed that Dr. Stallcup is responsible for

prescribing her current medications.  The claimant acknowledged that Dr. Stallcup is also her

regular family physician that she sees for general health concerns.

The claimant acknowledged that during the time she worked in the cafeteria at the

Delaplaine School District, it was on a part-time basis of four (4) hours a day.   The claimant

worked similar hours driving the school bus, two (2)  hours in the morning and two (2) hours in

the afternoon.
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The claimant does not dispute that after Dr. Ricca performed surgery in May 2001, she

was allowed to return to work full duty in November 2001.  The claimant continued working for

Respondent #1, either in the cafeteria or as a bus driver, until December 2002, when she sent to

see Dr. Fields, who completed a questionnaire taking her off work. 

The claimant’s Social Security disability was dated back to January 2003.  The claimant

was required to attend a hearing in order to be approved and awarded Social Security Disability

benefits, which she has now been receiving since 2005.  When she applied for Social Security

Disability benefits, the claimant listed her back complaint, arthritis in her knees and hands, and

having a stroke in 2001 after her back surgery, as well as her migraines. 

The claimant acknowledged that she has not applied for jobs any place since she stopped

work for Delaplaine School District , Respondent #1, in December 2002.   As to her efforts at

training or classes, the claimant testified:

Yes, ma’am.  I called, after I hurt my back, I called 
workers’ comp and asked them if they would train me, and 
they told me it was not their duty to. (T. 38).

The claimant concedes that the afore occurred while she was still working at the school district. 

The claimant’s husband is now on Social Security Retirement, though from 1985 he received

Social Security Disability benefits.

The testimony of the claimant reflects that in 2009, she took a trip to Arizona of ten to

fourteen days duration.  The claimant testified that she has not been to one of her periodic trips to

Branson, Missouri in four (4) or five (5) years.

The testimony in the record reflects that residence consist of a house and thirty-nine (39)

acres, with some chickens and a horse.  The claimant concedes that she is able to drive. 
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Regarding the absence of any exercises around the house to help with her back, the claimant

testified:

Well, after I started having these leg cramps real bad,
Dr. Tuck told me to start doing stretches to see if that would
help, and I’ve been doing them. (T. 40).

The testimony of the claimant also reflects that she and her husband go to Wal-Mart, and she

walks “around in there quite a bit”. (T. 40).  The claimant offered that due to the increase in gas

prices, she now does the walking exercise in Wal-Mart about once a week.  

The claimant testified regarding the history that she relayed to Dr. Stallcup in 2009, about

having left shoulder pain:

Yeah, and I had a crick in my neck over on my - - over 
here, let’s see, on this side, right there (indicating).

The claimant acknowledged that she was involved in a motor vehicle accident in which she 

injured her neck and underwent fifty-nine (59) visits of chiropractic treatments.  The claimant

explained that her problems with her neck in January 2011, was due to a crick in her neck which

kept coming back.  

The claimant acknowledged that she is still able to go to church.  The claimant was able to

help with the children during Vacation Bible School.  The claimant added, regarding the afore:

But I haven’t helped in it in about three years now,
two or three years, something like that. (T. 42).

The claimant’s testimony reflects that she no longer gathers around the piano and sings at church. 

In terms of her hobby of sewing, the claimant offered that she will still “piddle”, however only

sew for a few minutes at a time.  The claimant acknowledged that she did not follow through with

the testing to determine if she has fibromyalgia, or a sleep evaluation to see if she has sleep apnea. 
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In explaining the afore actions, the claimant testified that she could not afford it and she could not

obtain assurance that the sleep evaluation would be paid by Medicare. (JX #2, p. 25).

During further direct examination, the claimant’s testimony reflects that as a part of the

application process for Social Security Disability benefits she was required to list everything;

however, on the application she attributed her disability to the injury to her back. The claimant

maintains that from the time of her September 14, 2000, injury until the present, her main focus

has been the low back and the symptoms in to her legs.  The claimant further testified regarding

the amount of Social Security Disability benefits she receives:

$269, I believe.  I’d have to look at my checkbook
to find out for sure, but I think that’s what I’m drawing.
Because when my social security started and then workers’
comp and social security went together and workers’ comp
was paying - - give me half of my social security.  Social
security people was giving me the other half.  That’s what
they said. (JX #2, p. 23).

Eddie Harpole, the claimant’s husband was present to testify on behalf of the claimant. 

The parties stipulated that if called to testify, the testimony of Mr. Harpole would corroborate

that of the claimant. 

The testimony of Dr. Rebecca Barrett-Tuck was obtained by the parties during a

deposition of April 12, 2011, which is included in the record as Claimant’s Exhibit #2.  Dr.

Barrett-Tuck is a board certified neurosurgeon who has practiced her specialty in Jonesboro since

1988.  Prior to the afore, Dr. Barrett-Tuck did her residency training, which was five years

neurosurgery.  

The testimony of Dr. Barrett-Tuck reflects that she first treated the claimant in 2006 in

connection with the September 14, 2000, compensable injury.  The claimant had undergone
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surgery by Dr. Ricca on May 29, 2001, in the form of a decompression at L4-L5 and L5-S1 with

diskectomies, relative to the compensable injury. 

The claimant underwent bilateral surgery at L4-L5 and on the left L5-S1 on February 2,

2007, under the care of Dr. Barrett-Tuck. The testimony of Dr. Barrett-Tuck reflects that

following a November 17, 2010, visit, the claimant was last seen by her on March 29, 2011. 

Regarding the point in time that the claimant reached maximum medical improvement as a result

of the February 2, 2007, surgery, Dr. Barrett-Tuck testified:

You know, she had a lot of pain postoperatively; and
obviously we did a lot of conservative treatment.  She had a 
lot of tests done.  So, saying this is arbitrary, let’s say if, if 
someone did extremely well, planning to go back to work, I 
would, I would say let’s give her four months; say at the end
of four months - - you’ve reached maximum medical improve-
ment.  You know, considering the fact that we did not find a 
recurrent disk rupture; we did not find anything that would 
impair her natural healing other than the fact there was some 
concern that she was continuing to degenerate and would 
need fusion.  So I will put the arbitrary number of four months
for healing from the surgery. (CX #2, p. 4-5).

Dr. Barrett-Tuck continued:

Ms. Harpole has never fully recovered, and she 
continues to have pain.

So, you know, if we’re, that’s why I’m saying it’s
arbitrary, particularly in her case.

Because we’ve never really been satisfied with 
the degree of improvement that, that she got.

So she has had pretty consistent pain.

Really all along.  So, you know, her maximum medical
improvement was not great.  So, you know, you could pretty 
much arbitrarily put that number almost anywhere.  You know,
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we could think of it in terms of just basically tissue healing; 
and, like I say, it’s entirely arbitrary in her case because she 
really didn’t recover like we would have hoped. (CX #2, p. 5-6).

In terms of the claimant’s present status, Dr. Barrett-Tuck did offer regarding the possible

outcome if different treatment measure had been undertaken:

Well, I, I don’t know.  I’ll say that to begin with.  I 
just don’t know.  We don’t have a crystal ball.  And we can’t
go back and say okay what if - - we had done this fusion very
early on right after before she had been on Methadone long 
term, before she had developed this cycle of chronic pain.  I
don’t know.  I don’t know.  I think it is possible had we done
the fusion early on right away that she would have responded 
well.  But I certainly don’t know that.  You know, going - - 
(CX #2, p. 6-7).

As to the possibility of further surgery in the treatment of the claimant ‘s injury, Dr. Barrett-

Tuck’s testimony reflects:

So many years have gone by, and Ms. Harpole has 
been on Methadone now for so many years.  She’s been 
impaired in her abilities for so many years that at this point 
I would be looking for something quite objective before I 
would have her undergo two level fusion because I almost 
feel like it’s too late and that it’s unlikely that she’s going to
do well with it. 

Yes, sir.  I would like to just manage her and see what
the future holds and have the ability to do the right thing at the
right time. (CX #2, p 8).

The claimant has been referred by Dr. Barrett-Tuck to Dr. Greaser for pain management.

Dr. Barrett-Tuck addressed the 12% anatomical impairment that she had previously

assessed the claimant.  Using the AMA Guide to Evaluation of Permanent Impairment, 4th edition,

page 113, Dr. Barrett-Tuck testified during the deposition:

Yes.  Looking at the recommendations on the AMA 
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guide, the recommendations are 10 percent for a surgically-
treated disk with residual pain.  1 percent for an additional 
level.  That would be 11 percent for the first surgery.  And 
then add 2 percent for second operation.  That actually would
be 13 percent rather than 12 percent. (CX #2, p. 9).

Dr. Barrett-Tuck reaffirmed the opinion expressed in her report of October 20, 2009, regarding

the usefulness, or lack thereof, of the claimant participating in a functional capacity evaluation,

adding:

It is very definitely my opinion.  That will do nothing
but cause her more pain. (CX #2, p. 9).

Dr. Barrett-Tuck testified that is her opinion that the claimant is not employable due to September

14, 2000, compensable injury. (CX #2, p. 10).

The testimony of Dr. Barrett-Tuck reflects that claimant’s family physician is providing

the claimant’s pain medication, noting that the claimant was originally to her by same.  Dr.

Barrett-Tuck testified regarding the afore:

And he has continued to prescribe her pain medication.
She takes Lyrica, her Methadone as well as an antiinflammatory
medication, I believe.  (CX #2, p. 10-11).

Dr. Barrett-Tuck testified regarding the claimant’s future medical treatment relative to the

compensable injury:

We could probably go to an annual basis.  I’ve actually
I’ve been seeing her a little more frequently than that.  I had
planned to see her back in four months. 

My plain would be just to evaluate her clinically as far
as symptoms and function.

MRI every year or two as indicated by her symptoms and 
function.  And, if something changes in the future that would 
indicate further deterioration, then certainly I think that fusion
might be a consideration; but at this point she’s been very stable



18

as far as her MRI appearance is concerned. (CX #2, p. 11).

During cross examination, Dr. Barrett-Tuck confirmed that she performed the second

surgical procedure in the treatment of the claimant’s compensable injury.  Dr. Barrett-Tuck

further confirmed that the surgery she performed generated a 2% anatomical rating based on the

AMA Guides, 4th edition.  While acknowledging that Dr. Ricca performed the first surgery on the

claimant, Dr. Barrett-Tuck offered regarding the any prior rating:

Well, we went through the proper impairment rating; and 
I, you know, I reviewed that and went through it.  So her total 
should be 13 percent.  I don’t believe I know what she was given 
previous.  (CX #2, p. 12).

Dr. Barrett-Tuck testified regarding the claimant’s progress since coming under her care

in 2006:

Pretty much.  For a little while it seemed that she might
actually be getting better several years ago.  But then the pain 
once again seemed to escalate.  And I’ve not really seen her at 
any point that she felt she was better in a long time. (CX #2, p. 13).

As far as any objective findings to correspond with the claimant’s increase pain 

symptoms/complaints, Dr. Barrett-Tuck testified:

Not a lot really.  She has EMGs and nerve conduction 
studies that show some chronic changes to prove that she does
have affect on the nerves; but, as far as any paralysis, she does
not have any, you know, any clear numbness that we can 
demonstrate.  You know, she walks.  She has always worn her 
brace very consistently and felt that it helped her; but now she’s
having, feels that it increases her bladder symptoms such as 
having to decrease her brace usage.  So, as far as paralysis, 
when we talk neurologic deficit from the back, no paralysis, 
no numbness.  Sometimes she’s sitting straighter than others
or, you know, walking slower.  That’s all you could say for 
objective. (CX #2, p. 13-14).
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Regarding the claimant’s ability to work four (4) hours a day, Dr. Barrett-Tuck’s testimony

reflects:

I really don’t.  She complains of pain constantly.  She’s
on Methadone, and she’s on Lyrica; and both of these things 
impair your thinking ability.  So, I mean, the answer would have 
to be no.  I really don’t think this lady is employable. (CX #2, p. 14).

Dr. Barrett-Tuck opined that the claimant is unable to work even on a part-time basis. 

The testimony of Dr. Barrett-Tuck reflects that the claimant’s medication needs are being

addressed by Dr. Stallcup, her primary care physician.  As to any conversation with Dr. Stallcup

about other avenues of medication, Dr. Barrett-Tuck testified:

I have no reason to.  She seems to be adequately, smoothly
controlled on the Methadone.  He is willing to monitor that and 
watch her dosage.  She’s been stable.  It’s probably the better choice
rather than trying to maintain her on hydorcodone or oxycodone or
something else that’s shorter acting. (CX #2, p. 15).

Although in her March 28, 2007, report, in which she evaluated the claimant following the

February 2, 2007, lumbar surgery, Dr. Barrett-Tuck assessed the an permanent physical

impairment, she opined that the claimant was not at maximum medical improvement at the time.

(CX #2. 15-16).  Dr. Barrett-Tuck had no recollection of the claimant registering complaints

regarding her neck growing out of a July 18, 2006, motor vehicle accident.   The testimony of Dr.

Barrett-Tuck reflects regarding any complaints of shoulder pain relayed by the claimant:

I don’t recall us talking about shoulder pain.  Of course we,
when she visits my office, we’re pretty much focused on her low 
back because that is what we are expected to treat.  But I don’t
recall her discussing her shoulder with me. (CX #2, p. 17).

In 2009, Dr. Barrett-Tuck recommended that the claimant participate in the Silver

Sneakers Program.  Dr. Barrett-Tuck elaborated on the afore:
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The Silver Sneakers Program is basically a, I believe a no
cost to individuals that qualify on certain Medicare plans so that 
they are able to go to the Wellness Center and use any of the 
equipment.  And there’s a walking track; there’re treadmills.  There’s
a steam room, a pool, weights, pretty much anything that someone
would want to use. (CX #2, p. 17-18).  

Dr. Barrett-Tuck testified that she does not believe that the claimant followed through on the

recommendation.  

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. The employment relationship existed on September 14, 2000, when the claimant 

sustained an injury to her low arising out of and in the course of her employment, during which

time she earned wages sufficient to entitle her to weekly compensation benefits of $78.00, for

total/permanent partial disability.

3. The claimant has sustained a 13% whole person permanent physical impairment 

as a result of the September 14, 2000, compensable injury.

4. The claimant reached the end of period on September 15, 2009, as a result of the 

September 14, 2000, compensable injury.

5. Respondent #1 shall pay all reasonable hospital and medical expenses arising out 

of the injury of September 14, 2000.

6. The claimant has sustained her burden of proof by a preponderance of the 
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evidence of her inability, because of the September 14, 2000 compensable injury, to earn any

meaningful wages in the same or other employment, and, as such has been rendered permanently

totally disabled, pursuant to Ark. Code Ann. §§11-9-519 (c) and (e)(1).

7. Respondent #1 has controverted the claimant’s entitlement to permanent total 

disability benefits and the claimant’s anatomical impairment in excess of 10% to the body as a

whole.

CONCLUSIONS

The compensability of the claimant’s September 14, 2000, compensable injury is not

disputed.  Two (2) prior hearings have been conducted in this claim and the records generated as

a result of same as well and the rulings are incorporated and made a part of this record.  Before

the Commission at this juncture are the limited issues of the appropriate anatomical impairment,

and permanent total disability/wage loss.  The contentions of the parties are as set forth in their

respective responses to the pre-hearing questionnaires.  

The Second Injury Fund was at one point a party to this claim, but later dismissed.  The

parties did not submit evidence regarding the constitutionality of the Arkansas Workers’

Compensation Act, and the same was not identified as an issue in the January 31, 2011, Pre-

Hearing Order.  Respondent #2 did request that the claimant’s maximum medical improvement

and end of the healing period date be made an issue in the April 15, 2011, hearing.  Neither the

claimant or Respondent #1 objected to the afore.

Maximum Medical Improvement

The claimant underwent two (2) surgical procedures relative to her September 14, 2000,

compensable low back injury.  The first surgery was performed on May 29, 2001, by Dr. Gregory
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Ricca, a Jonesboro neurosurgeon, for which she was assessed with a 10% whole body

impairment.  On February 2, 2007, the claimant underwent the second surgical procedure in

connection with the treatment of the September 14, 2000, compensable low back injury under the

care of Dr. Rebecca Barrett-Tuck.

While under the care of Dr. Barrett-Tuck a fusion was recommended in the treatment of

the claimant’s compensable injury.  The additional medical treatment in the form of the fusion was

the subject of May 30, 2008, hearing before the Arkansas Workers’ Compensation Commission. 

Further medical treatment was subsequently awarded.  The claimant did not undergo the spinal

fusion.

Ark. Code Ann. §11-9-102(12) (Supp. 1999), defines the healing period “as that period fo

healing of an injury resulting from an accident”.  Objective medical findings are not required to

find that the claimant’s healing period continues.  Chamber Door Industry, Inc. v. Graham, 59

Ark App. 224, 956 S.W. 2d 196 (1997).  The healing period is that period is that period for

healing of an injury which continues until the claimant is as far restored as the permanent

character of the injury will permit. Arkansas State Highway and Transportation Department v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981); Georgia-Pacific Crop. v. Carter, 62 Ark.

App. 162, 969 S.W.2d 677 (1998).  If the underlying condition causing the disability has become

more stable and if nothing further in the way of treatment will improve that condition, the healing

period has ended. Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  

Whether an employee’s healing period has ended is a factual determination to be made by

the Commission. Ketcher Roofing Co. v. Johnson, 50 Ark. App. 63, 901 S.W.2d 457 (1994).  

The issue of temporary total disability benefits was specifically reserved by the parties.  In
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addressing the claimant’s maximum medical improvement date and end of healing period, the

parties questioned Dr. Barrett-Tuck regarding same during the April 12, 2011, deposition.  The

question put to Dr. Barrett-Tuck was when did the claimant reach “maximum medical healing and

improvement from that surgery” of February 2, 2007.  While qualifying that the date would be

somewhat arbitrary, Dr. Barrett-Tuck offered that “if someone did extremely well” and was

planning on going back to work, she would place the period at four (4) months out from the

surgery date.  The afore would place at June 2, 2007.

The “healing period” is not defined as healing from a procedure, but rather healing of an

injury resulting form the accident.  As noted above, the evidence discloses that recommended

additional medical benefits, to include a fusion, in the treatment of the claimant’s compensable

injury was the subject of hearing before the Commission in May 2008, which was awarded.  The

claimant was seen by Dr. Barrett-Tuck on September 15, 2009.  The office note of the visit

reflects, in pertinent part:

She continues to complain of low back pain.  She underwent
a new MRI of the lumbar spine.  Her disc spaces are very well
preserved.  There are no new disc ruptures.  There is absolutely
no evidence of listhesis or instability that has developed in the 
several years since Ms. Harpole’s initial injury.  Certainly, she 
does have facet disease at L4-L5. After reviewing this new MRI
and seeing that there is absolutely no progression of degenerative 
changes. No slippage.  No clear-cut evidence of instability.  I am 
not comfortable with proceeding with a fusion for Ms. Harpole.
I think we have given this test of time and the fact that we have
seen no progression to speak of, I think it tends to lead me 
away from pursuing surgery.  I have asked for EMGs and nerve
conduction studies of the lower extremities.  She does wear her
back brace on an as-need basis.  I will see Ms. Harpole back after
the electrodiagnostic.  She will remain on her current medication
regimen.  Apparently, Workmen’s Comp has approved her for 
surgery; therefore, if it seems that that is the right thing for her 
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at some point in the future, we do have the approval, but right 
now I am hesitant to proceed. (CX #1, p. 84).

The April 12, 201l, deposition testimony of Dr. Barrett-Tuck makes it clear that a surgical fusion

is not presently warranted in the treatment of the claimant’s compensable injury.  The evidence

preponderates that the claimant reached the end of her healing period and maximum medical

improvement as a result of the September 14, 2000, compensable low back injury on September

15, 2009.      

Permanent Physical Impairment

In the present claim, the claimant underwent two (2) separate surgical procedures in the

treatment of her September 14, 2000, compensable low back injury.  Ark. Code Ann. §11-9-704

(c)(1)(B) (Repl. 2002), provides:

Any determination of the existence or extent of physical
impairment shall be supported by objective and measurable 
physical or mental findings.    

 Objective findings are those which cannot come under the voluntary control of the patient. Ark.

Code Ann. §11-9-102 (16)(A).  Arkansas Workers’ Compensation Rule 099.34, Impairment

Rating Guide General Provisions, mandates the use of the Guides to the Evaluation of Permanent

Impairment (4th ed. 1993) in the assessment of anatomical impairment.  Permanent impairment is

any permanent functional or anatomical loss remaining after the healing period has been reached.

Johnson v. General Dynamics, 46 Ark. App. 188, 878 S.W.2d 411 (1994).

During her April 12, 2011, deposition, Dr. Barrett-Tuck, utilized the Guides, 4th edition,

to assess the extent of the claimant’s anatomical impairment growing out of the September 14,

2000, compensable low back injury and subsequent surgeries.  Dr. Barrett-Tuck used Table 75, at
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page 3/113, to arrive at a 13% permanent physical impairment based on a surgically treated disc

lesion with residual, medically documented pain and rigidity, which provide 1% per level and 2%

for a second operation.  The claimant has sustained her burden of proof by a preponderance of the

evidence that she has incurred a permanent physical impairment of 13% to the body as a whole as

a result of the September 14, 2000, compensable injury.  Respondent #1 has controverted the

claimant’s anatomical impairment in excess of 10% to the body as a whole.

Permanent Total Disability

The claimant, with a date of birth of March 4, 1950, completed the ninth grade, and later

obtained her GED in 1985.  The claimant’s employment history has consisted primarily of factory

work.  The claimant suffered a compensable injury to her low back on September 14, 2000, while

within the course and scope of her employment.  The claimant has undergone two surgical

procedures in the treatment of the compensable injury and has incurred a 13% permanent physical

impairment to the body as a whole.

The claimant now suffers significant limitations on her physical capabilities.  During the

course of a typical day the claimant is productive no more than two to three hours.  The claimant

is unable to engage in prolonged or continuous activities more than fifteen to twenty-five minutes,

before having to sit or lay down.  The claimant spends at least three (3) hours during a typical day

in her recliner and two to three hours on the bed. The claimant usually take at least one nap of one

hour duration during the day, however is not refreshed following same.  The claimant is unable to

sleep comfortably or restfully at night.  The claimant is unable to sleep more than three (3) hours

continuously before being awaken by her residual pain from the compensable injury and

subsequent surgeries.  The claimant is never pain free.  Claimant experiences pain in her low back
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as well as cramps in both legs.  The claimant is physically limited in the amount of time that she is

able to stand or sit on a continuous basis.  The claimant is also limited in the amount of weights

that she is able to lift.  The credible testimony presented on behalf of the claimant reflects that the

claimant is unable to perform routine house chores and activities on a continuous and consistent

basis.    

The claimant is prescribed and takes Methadone and Lyrica for her continuous back and

leg pain.  The claimant wears a back brace daily in an effort to reduce her pain. Dr. Barrett-Tuck

opined that the claimant is unable to perform any work activity on either a full time basis or part

time basis, in light of the symptoms she experiences and the side effects of the prescription

medications that she takes to address her symptoms. 

Ark. Code Ann. §11-9-519 (e)(1), provides that permanent total disability means the

inability, because of a compensable injury, to earn any meaningful wages in the same or other

employment.  Subsection (c) of the afore provision reflects that permanent total disability shall be

determined in accordance with the facts.  In the present claim, the claimant was sixty-one (61)

years of age at the time of the April 15, 2011, hearing.  The claimant completed the 9th grade and

later obtained her GED in 1985.  The claimant present a consistent employment history primarily

of working in a factory setting.  The claimant has operated sewing machines in shoe factories,

shirt factories, and a golf bag factory.  The evidence preponderates that the claimant is unable to

earn meaningful wages in the same or other employment due to the residuals of her September 14,

2000, compensable injury.  The claimant has sustained her burden of proof by a preponderance of

the evidence that when her age, education, work experience, permanent physical impairment, and

other matters reasonably expected to affect her future earning capacity, are considered that she
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has been rendered permanently totally disabled from engaging in gainful employment within the

purview of the Arkansas Workers’ Compensation Act.  Respondent #1 has controverted the

claimant’s entitlement to permanent total disability benefits.

AWARD

Respondent #1 is herein ordered and directed to pay to the claimant indemnity benefits to 

correspond with the claimant 13% permanent physical impairment to the body as a whole as a

result of the September 14, 2000, compensable injury.  Said sums accrued shall be paid in lump

without discount.  Respondent #1 may claim credit for sums heretofore paid toward the discharge

of the afore obligation.

Respondent #1 is herein order and directed to pay to the claimant permanent total

disability benefits at the weekly benefit rate of $78.00, as a result of the September 14, 2000,

compensable injury. Said sums accrued shall be paid in lump without discount.  Respondent # 1

may claim credit for sums heretofore paid toward the afore obligation.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

Matters not addressed herein are expressly reserved.

IT IS SO ORDERED.

___________________________________________
 ANDREW L. BLOOD
Administrative Law Judge       

      
      


