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STATEMENT OF THE CASE

A hearing was conducted in the above style claim pursuant to a Motion to Dismiss filed by

the respondents.  On May 2, 2011, a pre-hearing conference was conducted in this matter, from

which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order is herein designated

a part of the record as Commission Exhibit #1.

The Motion to Dismiss, coupled with the Brief in Support of the Motion Dismiss, coupled

with other documentary evidence comprise the record in this claim.

DISCUSSION

Carla A Harper, the claimant, with a date of birth of December 3, 1964, commenced her

employment with respondents as a commercial driver on February 20, 2010.  The claimant filed a

Claim for Compensation, Form AR-C, with the Arkansas Workers’ Compensation Commission
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on April 14, 2010, contending that she sustained an injury on March 17, 2010, when while within

the course and scope of her employment delivering parts to a customer she lost consciousness and

suffered a fall resulting in medical treatment and a diagnosis of a bulging disc for which surgery

was recommended.

On April 29, 2010, respondent filed an Employer’s Intent to Accept or Controvert Claim,

Form AR-2, controverting the compensability of the claimant’s claim.  Thereafter the claimant

secured representation of an attorney, who in correspondence dated May 14, 2010, requested that

the claim be referred to an Administrative Law Judge for a hearing of compensability.   In

accordance with the claimant’s hearing request, the file was assigned to an Administrative Law

Judge and pre-hearing questionnaires were forwarded to the parties on May 18, 2010, with the

scheduling of a June 28, 2010, pre-hearing conference.  Pursuant to the request of the claimant’s

attorney, on June 28, 2010, the claim was returned to the general files of the Commission.

In correspondence dated March 31, 2011, and filed with the Arkansas Workers’

Compensation Commission on April 5, 2011, respondents filed a Motion to Dismiss, with

accompanying exhibits.  The file was reassigned to the Administrative Law Judge to address the

Motion to Dismiss.  By certified mail - return receipt requested, date April 8,2011, the claimant

was notified through her attorney of record of the filing of the Motion to Dismiss, with responses

solicited regarding the Motion to Dismiss and the filing of Pre-hearing Questionnaire Response. 

Further, the afore provided notice of the scheduling of a May 2, 2011, pre-hearing teleconfrence.

The claimant failed to submit a response to the Motion to Dismiss, a Pre-hearing

Questionnaire Response, or to participate in the scheduled May 2, 2011, pre-hearing

teleconference.  During the pre-hearing conference a June 24, 2011, hearing was scheduled in
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Luxora, Mississippi County, Arkansas on the Motion to Dismiss.  The claimant failed to attend

the scheduled hearing on the Motion to Dismiss.

The evidence discloses that the respondents denies the compensability of the claimant’s

claim from its inception and have not paid any workers’ compensation benefits to or on behalf of

the claimant as a result of the claim.  While the claimant requested a hearing on her claim, through

her attorney of record, she has failed to take affirmative measures to pursue the same beyond the

hearing request.  Ark. Code Ann. §11-9-702 (d) provides:

If, within six (6) months after the filing of a claim for compensation,
no bona fide request for a hearing has been made with respect to the 
claim, the claim may, upon motion and after hearing, be dismissed
without prejudice to the refiling of the claim within limitation periods
specified in subdivisions (a) (1) - (3) of this section.

Rule 099.13 of the Commission provides, in pertinent part:

Upon meritorious application to the Commission from either party 
in an action pending before the Commission, requesting that the 
claim be dismissed for want of prosecution, the Commission may,
upon reasonable notice to all parties, enter an Order dismissing the
claim for want of prosecution. 

In the instant claim, notice of the Motion to Dismiss and the Pre-hearing Order of the

hearing on the Motion was forwarded to the last known address of the claimant as well as to the

attorney of record for the claimant.  The claimant failed to participate in the scheduled pre-hearing

conference or to attend the scheduled June 24, 2011, hearing on the Motion to Dismiss.  The

evidence preponderates that the respondents have contested compensability of this claim in its

entirety and have not paid any workers’ compensation benefits to or on behalf of the claimant. 

The evidence further preponderates that the claimant has failed to prosecute this claim, and that

pursuant to Rule 099.13 of the Arkansas Workers’ Compensation Commission this claim should
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be and herein is dismiss for want of prosecution.

IT IS SO ORDERED.

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE


