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Claimant represented by the HONORABLE M. SCOTT WILLHITE, Attorney at Law,
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Respondents represented by the HONORABLE MELISSA WOOD, Attorney at Law, Little
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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  A pre-hearing conference was conducted in this

claim on January 20, 2011, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.

The testimony of Jason Harmon - the claimant, and Eric Scott Holden, coupled with

medical reports and other documents comprise the record in this claim.

DISCUSSION

Jason Harmon, the claimant, with a date of birth of June 1, 1980, has a high school

education.  The claimant’s work history consist of factory work, welding, and forklift operator. 



2

The claimant commenced his employment with respondent on April 12, 2010, as a general

laborer.  In June 2010, the claimant was assigned through respondent-employer and worked at

Harvest Rice.  Prior to June 10, 2010, claimant worked through respondent at Thomas and Betts,

and the Darragh company.

The testimony of the claimant reflects his first day working at Harvest Rice was June 10,

2010, the date of his injury.  The claimant job duties at Harvest Rice on June 10, 2010, was to

stack 35 pound boxes of rice on a pallet.  The testimony of the claimant reflects that he started

work at 7:00 a.m. and had been at work for about seven hours at the time of the accident, which

occurred at 3:00 p.m.  The claimant described the mechanics of the June 10, 2010, accident:

This other guy had brought a pallet up of boxes that were
on another pallet.  And he snipped the bands, and I turned to grab
a box off the machine to put on my pallet, but my foot got tangled
up in the bands.  And when I turned, my whole body went except
for my knee down, my right knee, and I felt a pop.  I mean, it was 
hard.  And I almost went down, and I caught myself on the pallet
that I had stacked up.  And it was just instant pain, hard to walk, I
had to limp. (T. 11).

The claimant testified that he reported to Angel, who was the team leader of the area that he was

working in. 

The claimant was seen by Dr. Michael Lack the following day and remained under the

treatment of same for just under a month.  Claimant estimates that he saw Dr. Lack on three or

four separate occasions.  The claimant is uncertain if he was referred by Dr. Lack to Dr. Spencer

Guinn, or if he was told that he could select someone.  The testimony of the claimant reflects that

the cost of his medical treatment under the care of Dr. Lack was paid by respondents.  The

claimant testified that once he commenced treatment with Dr. Guinn those bills were also paid by

the workers’ compensation carrier.  
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The claimant testified that Dr. Guinn eventually performed surgery on his right knee.  The

testimony of the claimant reflects that the surgery performed by Dr. Guinn on his right knee

relieved his symptoms.  The claimant testified that prior to the right knee surgery he was

experiencing “a lot of pain, shooting pain sent to my knee, just stand on it ...  it just felt like it was

going to snap, just break”. (T. 13).  The claimant offered that his knee felt ten times better

following the surgery.  The testimony of the claimant reflects that he was followed by Dr. Guinn

until October 2010, at which time he was sent to physical therapy.  

The physical therapy was provided downstairs from Dr. Guinn’s office, by a facility

associated with St. Bernards Medical Center.  In terms of the activities performed during physical

therapy, the testimony of the claimant reflects:

Lateral lunges, I had to put my back on the wall and squat
for a period of time.  I had to get on this machine and stand on it 
and make it stay level. (T. 14).

The claimant estimates that the physical therapy sessions were of an hour duration, during which

40 to 45 minutes were devoted to strenuous activities with his legs.  The claimant elaborate on an

entry in the records Dr. Guinn regarding a left knee complaint and a nexus to the original work-

related injury:

I was doing physical therapy one day, and I just got this 
shooting pain.  It took me down to my knee.  And I told my therapist
about it.  And he looked at it, and he just told me I needed to talk to
Dr. - - (T. 14).

The claimant relayed the incident to Dr. Guinn, who recommended obtaining an MRI of the left

knee.  The claimant’s testimony reflects that he has not undergone any diagnostic testing in

connection with his left knee complaint.  

The claimant testified that he continued to suffer from the same symptoms to his left knee
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that grew out of the physical therapy.  The claimant explained that the left knee is giving him

difficulty:

Just standing a period of time, sitting, just makes it
shoot pain through it.  That’s about it. (T.16).

The claimant maintains that prior to the physical therapy session he did not have any problems

with his left knee.  The claimant offered that the problem with his left knee is limiting him in his

ability to perform work “a little”.  The claimant was given a full release in connection with his

right knee by Dr Guinn on December 29, 2010, with a zero impairment rating.  

The testimony of the claimant reflects that he is not having any additional problems with

his right knee.  The claimant testified that only his left knee continues to bother him.  The claimant

testified that he has not been able to get any other medical care for his left knee problems.  

The claimant testified that while he has started work yet, he has recently gotten a job with

Wal-Mart.  The claimant added that he is to start Monday, March 21, 2011, for orientation in the

new Wal-Mart job.  

The claimant testified that before the Wal-Matt job he made requests at respondent-

employer to be put back to work.  In terms of his actions/efforts regarding the afore, the claimant

testified:

Just call into the office, talk to the lady up at the front, 
told them I was available for work.  They said they would put 
me on the availability list. 

I make several phone calls to them like once a week is 
when they usually tell you to call in. (T. 18).

The claimant testified that the first day that he called in to respondent-employer to let them know

of his availability to work was the day that he was released by Dr. Guinn, which was December
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29, 2010.  The claimant maintains that he did not receive any offers to go to work from

respondent-employer.  The claimant testified that he has not contacted respondent-employer and

relayed that he was unable to do any sort of work.

During cross-examination, the claimant confirmed his February 16, 2011, deposition

testimony that he has one child and is current on his child support obligation, despite the fact that

as of August 2010 he owed $4,051.93, past due in child support payments.  The claimant

graduated high school in 1999.  In addition to his work history of doing some assembly line work,

welding, and forklift operator, the claimant has also owned his own company/business, a tile

company, for approximately one (1) year. 

The claimant acknowledged sustaining a prior work-related injury while employed at

Barton’s Lumber company.  The afore was sustained by the claimant while carrying sheet-rock

with another employee and resulted in an injury to his back.  The claimant underwent surgery for

a herniated disc at L5-S1, and was off work for approximately a year following the injury.  

The claimant signed with Express Personnel Services following his recovery from the low

back surgery.  The claimant has previously signed with respondent-employer seven to eight years

earlier. As noted above the claimant signed with respondent-employer on April 12, 2010.  The

claimant was assigned to duties at Thomas and Betts working on a pipeline.  After the Thomas

and Betts job ended the claimant was assigned to Harvest Rice.  The claimant injured  his right

knee on the first day of work at Harvest Rice.  The claimant confirmed that as of the February 16,

2011, deposition his right knee was doing fine.  The claimant last saw Dr. Guinn in late December

2010.  

Regarding the onset of his left knee complaint, the testimony of the claimant reflects:
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Just during physical therapy.  It was probably about 
middle ways through like me going to physical therapy. (T. 23).

The claimant testified that he told his physical therapist about his symptoms, to included the

complaints regarding the left knee.  The claimant has not sought treatment on his own for his left

knee complaints.

The testimony of the claimant reflects that his job duties at Wal-Mart will be those of an

overnight stocker.  The claimant testified that he did not tell the people at Wal-Mart that he had

any restrictions.  The claimant will be working as a part-time employee of Wal-Mart because that

was all that was available.  

The claimant maintains that he called in every week to tell personnel at respondent-

employer that he was available for work following his release by Dr. Guinn, in accordance with

the policy of same.  The claimant testified that there was not a certain day or specific time of day

recommended that he call to relay his availability.              

At the time of his February 16, 2011, deposition, the claimant testified that he felt he could

return to the same type of work that he did at Harvest Rice.  One job application submitted by the

claimant included  J.T. White driving forklifts and pulling order.  The claimant also applied for

and received unemployment compensation benefits of $100.00 per week.  The claimant has last

received an unemployment compensation benefit check on Tuesday, March 15, 2011.  The

claimant also applied/registered with two (2) other temporary employment services - - A.I.D. and

People Search.  Neither service had anything available for the claimant.  The claimant

acknowledged that he called in to the companies and relayed that he was available for work.  

The claimant acknowledged that during his February 16, 2011, deposition the testified that

he had not raced any cars since 2006.  The claimant conceded that in August 2010, he had
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actually taken his uncle’s car out.  

The testimony of the claimant reflects that following his right knee injury and surgery, he

returned and worked light duty for a while through respondent-employer, sitting and typing on a

computer.  With respect to the other job applications, the claimant acknowledged that he relayed

that he was available to work full-time, overtime and that he could do industrial type/heavy work.

The unemployment application of the claimant reflects that he was no longer working for

respondent-employer because the job assignment ended.  The application further reflects that the

claimant did not contact respondent-employer after his last day of work because it was not

required.  The job applications completed by the claimant which inquired why he left the

employment of respondent-employer reflect that he replied because there was no work. (T. 29).

During further examination, the claimant testified that his knowledge of the absence of

work at respondent-employer came from information relayed to him by respondent-employer. 

The claimant denied that he ever received a telephone call from respondent-employer after

December 29, 2010, informing him of a job.  The claimant testified that while his left knee

continues to give his problems, he nevertheless wants to return to work.  

Eric Scott Holden, co-owner of the Express Employment Professional Franchise in

Northeast Arkansas, testified that he has been owner of the location since July 2007.  Mr. Holden

testified that he is familiar with the claimant, and that he is aware that the claimant is seeking

workers’ compensation benefits to include an MRI of the left knee, as well as section 505 benefits

and temporary total disability.  The testimony of Mr. Holden reflects that he first became aware of

the claimant’s left knee claim on October 18, 2010, at which time he turned it in to the insurance

company.   



8

Mr. Holden testified regarding the policy of respondent-employer as far as making

employees who are signed up with the company available for different jobs:

We make our placements based on skills and avail-
ability. And according to the handbook that they sign, if they 
are available for work, they will contact us on a daily basis.  
If the assignment ends, they will contact us within 48 hours 
of the assignment as available for work and then maintain 
weekly contact with us. 

It’s [the policy] in our handbook that an associate is 
gone over with by our employment consultant.  They sign it, 
and it’s also in our pre-employment video. (T. 35).

The testimony of Mr. Holden reflects that while the claimant may have signed with the company

seven to eight years earlier, which was prior to his ownership of same, upon signing again in

2010, the claimant would have gone through the entire application process again. Mr. Holden

elaborated on the concept a “profile” as used in his industry:

When we’re sitting down in our interview with our 
associates, we go through their job history, and we try to drill 
down to what they want to do.  So essentially if someone said, 
I’ve been a welder all my life, but I don’t ever want to weld 
again, we would not profile them as a welder.  So we build a 
profile on the associate again like they can do, will do, and 
want to do.  And then as we are profiling our client’s job order,
then the profile would help us make an accurate placement. (T. 36).

Regarding the claimant’s profile, which is a part of the respondents’ exhibit, the testimony of Mr.

Holden reflects:

This is the Associate Profile Summary theat was printed
out of our Two-Three Data Base.  The profile, as listed here, is
lifting, that he can do light, medium, heavy, forklift, grounds, 
yard work, welder, and MIG wiring stick, and general labor. (T. 36).

Mr. Holden’s testimony reflects that the claimant has a 30 mile commute distance restriction.  The

claimant lives in Harrisburg, which is within the 30 mile distance to work in Jonesboro.  Mr.



9

Holden testified regarding documents contained in Respondents Exhibit #2, specifically page #6:

This is some information that I pulled out of our system
for open job orders that we had from December 29th through 
actually the end of February.

Because that was the day that he was released to go back
to work full duty.

And I stopped in February, because we had no contact 
with Mr. Harmon during the whole month of - - actually this is 
January, and we only had four times of contact with him through
the month of January as available for work. (T. 37).

Regarding the claimant’s availability for work, Mr. Holden testified regarding page 17 of

Respondent Exhibit #2:

This was what we printed out of Mr. Harmon’s profile 
within our two-Three Data Base.  It shows four dates here that
he called in available: One being January 6th, 2011 at 8:43 a.m.,
one on January 7th, 2011 at 12:56 p.m., one on January 17, 2011
at 1:23 p.m., and one on January 21st, 2011 at 12:20 p.m. 
(T. 37-38).

Mr. Holden explained the policy of respondent-employer of retaining the above information:

Well, it’s real easy.  If someone calls in available, it 
doesn’t matter who they speak to, whether it’s me or front office
coordinator, or any of our employment consultants.  The associates
ask to be marked available for that day.  You just click a stop light.
It says, are you sure you want to mark available?  We hit yes.  So
it’s a very simple process. (T. 38).

Mr. Holden testified that his records disputes the claimant’s assertion that he called in on every

day that he was released to full duty.

Regarding the best time that an employee should call in to relay availability to work, the

testimony of Mr. Holden reflects:

Certainly a lot or our business, ASAP type work, we 
may get a call at 7:00 a.m. saying, we need two people there 
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immediately.  So we actually encourage our associates to call
in first thing in the morning.  If you even want to call in before
our hours of operation at 7:00 a.m., we have an answering 
machine, and it is specifically set up for those call-in’s.  It actually 
says on that answering machine, if you’re calling in available 
for work to please leave your name, the last four digits of your 
Social Security Number, and a contact number where you can be
reached.  So it’s a pretty simple, easy process to mark yourself 
available for work with us. (T. 39).

As to the availability of work on the dates recorded by respondent-employer that the claimant 

called in, the testimony of Mr. Holden reflects:

January 6th, 7th, 17th, and 21st of January.  And might I add,
I even checked it again this morning before I left the office.  And,
again, there’s been no recent availability since January 21st. (T. 40).

Regarding the January 6, 2011, date, Mr. Holden testified:

There was one at the Arkansas Methodist Medical Center
in Paragould in their environmental services department.  We 
would not have considered him for that job, because it doesn’t 
match his commuting requirements.

Axis is Paragould, again, doesn’t match the recruiting
[commuting] requirements.  Okay.  We’ve got a job order in at
Ditta Door on 1-6.  They called and said it was an ASAP order
to be filled immediately.  It was filled with - - it was filled 
before the associate actually called in available that morning.

Exactly, because we have - - I mean, there’s at least 
minimum of eight to ten people that call in available prior to us
getting there at 7:00.  And then at 7:00, those phones start ringing
off the hook.  And there’s times where all six lines are lit up at 
once, people calling in to get their name on our availability list.

Let’s see here.  There was a GT Management called in an
accounting position, which would not have met Mr. Harmon’s 
skills profile.  That’s the same page.  Okay.  Here’s one.  Thomas
and Betts, in which - - 

Yes, ma’am, page 11, Thomas and Betts.  His assignment
was ended due to the client was dissatisfied with his work 
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performance.  They have a no-rehire policy.  If someone, their 
is ended due to unsatisfactory work, they do not want them back
out on assignment with the company. 

That his work, essentially it was that his work performance
- - he wasn’t keeping up fast enough with the production.  Again,
there’s another one at Thomas and Betts, another one at Thomas 
and Betts, and the rest here at Thomas and Betts.  And then the 
last two doesn’t match those dates, but they are in Paragould any-
way as an accounts receiving clerk, which wouldn’t have met his 
skills profile. 

Actually it covered from 12/29 through the end of January.
So it covered any open job order that we received.  We pulled 
information out of our system by the formal name of the client,
the job title, the order date, the start date, the approximate end
date, the people that were requested, and then the research that I 
did on each of these job orders as to why Mr. Harmon would not 
have been considered for the assignment.  (T. 40-42).

Mr. Holden testified that if there was one open and available job that met the claimant’s profile

there would not have been a reason not to send him on the job. 

During cross-examination, Mr. Holden elaborated on the entry in the record reflecting that

the claimant did not want to continue assignment at the Harvest Rice job:

Actually, on Jason’s lunch-break the day of his injury, he
contacted Debra Waldron, which is one of our employment 
consultants, and told her that he did not want to stay out there, 
that he could not perform his job.  It was too fast paced for him.
She asked would he continue the day out, so we could work on 
getting him a replacement.  And like he indicated in his testimony,
he did injure his knee a couple of hours later, so. (T.43).

Regarding the Breathe Green general labor job order which was placed on January 5, 2011, with 

a start date of January 6, 2011, Mr. Holden explained why the claimant was not placed at the job 

since he called in as available for work on January 6, 2011, at 8:43 a.m.:

The client orders the job on 1/5.  We fill it with someone
who is available on 1/5 that could start on 1/6.  They need some-
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one out there that morning of January 6th. (T. 44).

With respect to jobs that were available on dates that the claimant did not call in, Mr. Holden 

offered: 

No, it doesn’t say that in my record, but he knows 
based off of what he signed in our employee handbook that
we have a daily availability list.  That availability list could
change any day from day to day. (T. 44-45).

Mr. Holden testified regarding the Ditta Door job order of January 6, 2011.  In explaining why 

the claimant was not placed at that job, Mr. Holden testified that the order was a ASAP order:

If he would’ve called in early that morning and he was
available before we got the order filled with someone else, yes,
we could. (T. 47).

As to the time the job order from Ditta Door came, Mr. Holden testified:

I don’t have that, but when I was looking at it, it was 
an ASAP order, which means Mark, who calls and placed their
orders, would’ve called shortly after we were open, or maybe 
he called our on-call phone prior to being open and say, I need
someone out here ASAP. (T. 47).

Respondent-employer opens for business at 7:00 a.m.  The claimant called in at 8:43 a.m. on 

January 6, 2011.  

Mr. Holden’s testimony reflects, regarding the claimant’s light duty job at respondent-

employer during the time he was released to light duty for his right knee injury by Dr. Guinn:

Filing.  He was helping us with some data entry on the 
computer.  He was helping us with - - we were going through a 
purging process, getting some of our applications that were out-
dated to be shredded, so he was helping us with some of that. (T. 48).

Regarding the duration of the afore, Mr. Holden continued:

I don’t have that information in front of me.  But it 
seems like his surgery - - well, he started in June, and he was 



13

released to go back to work in December. 

Well, he was actually in our office.  Once we found out
what his restrictions were, and the client company, you know, 
couldn’t meet the restrictions, besides Mr. Harmon didn’t want
to go back out there anyway, so we bought him in there while we
were there waiting to hear what medical treatment - - Dr. Lack 
referred to Dr. Guinn to see what was going on with that.  So he 
was in there pretty quickly after his injury. (T. 48-49).

The testimony of Mr. Holden reflects that the claimant was performing light duty work in the

office of respondent-employer following the injury and prior to the July 7, 2011, right knee

surgery by Dr. Guinn, as well as afterwards.  

Mr. Holden acknowledged that he was aware that the claimant had been releases without

restrictions on December 29, 2010, when he received the paperwork.  Mr. Holden testified that he

received the paperwork shortly after the December 29, 2011, date.  Mr. Holden acknowledged

that from the time he learned that the claimant had been released without restrictions forward he

was aware that the claimant could be put back to work doing any job, “that matched his skills and

availability”.  (T. 50).  

During further direct examination, Mr. Holden offered the following assessment of the

staffing industry:

.    .   .  We get a lot of last-minute, we need people here
ASAP.  And we go by a daily availability list, because someone’s
daily availability could change.  He could’ve received a job from 
one of these other companies that he applied for; never call us.  We
would’ve never known he was not working, or working at another 
company, unless he’s calling in available.  So as people call in 
available and the job orders match their skills, we get them out there
in a very timely manner.  Because right now, companies are so lean,
they’ve laid off a lot of their core staff through this recession.  And
they get an order from a client that says, we need it pushed out 
ASAP, they need two, three, four people to come help push that 
order out.  That’s why they contract us, to get those people placed
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in a very timely manner.  A lot of our clients want us to have their
job orders filled within an hour or so after they call.  They realize
someone didn’t show up for work, or they realize someone walked
out and quit, and they need that position placed so they don’t lose 
productivity, and that’s why they lean on us. (T 52).

During further examination, the claimant testified that he provided the December 29,

2010, unrestricted release to Mr. Holden.  The claimant maintains that at the time he provided the

release to Mr. Holden he had a conversation with him:

I gave him the paper and told him that he released me, 
and I was back for work, and he said he would find me a job. (T. 57).

As to whether he called respondent-employer other than the dates reflected in the records of

same, the claimant testified:

It seems like it.  I’ve went up there in person, and I talked
to them a few times, but it would probably be no more than that. (T. 58).

The claimant acknowledged that even though he personally furnished the December 29, 2010,

report of Dr. Guinn to Mr. Holden and relayed that he was available for work, he was also aware

that he still had to call in as available.

The medical in the record reflects that the claimant was seen at Occupational Health

Partners by Dr. Michael Lack on June 11, 2010, relative to his June 10, 2010, right knee injury. 

The June 11, 2010, Chart Note regarding the afore visit reflects, in pertinent part:

ASSESSMENT/PLAN:
Doctor’s Report: Pt works for Express at a rice mill.  He 
caught his right foot and twisted his knee.  His knee popped.
Pt states there was some swelling which has resolved.  Pt has
no burising (sic).  He has used ice and heat.  He has taken 
hydorcodon left over from back surgery.  Pt is able to walk 
but was driven to the office. Pt has pain medial to joint line
anteriorly.

*         *       *
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Pt has good rom in the knee with crepitants.  Point tenderness
over the anterior medial joint line.  No swelling or discoloration.
 
Knee x-ray to be red by the radiologist.

Assessment:
KNEE SPRAIN, ACUTE (CX #1, p. 1-2).

Treatment provided to the claimant by Dr. Lack during the June 11, 2010, visit consisted of

ibuprofen, ice, and an Ace wrap.  The claimant was released to return to work on June 11, 2010,

with restriction of keeping the leg elevated with ACE - - sitting only job. 

The claimant was again seen by Dr. Lack on June 18, 2010, in follow-up of his June 10,

2010, right knee injury.  The Chart Note of the afore visit reflects, in pertinent part:

Injury: f/u pain R knee. Pt has been wearing ace warp to his R 
knee as instructed.  He has taken ibuprofen and used ice to his 
R knee as recommended.  Pt states his knee is still tender
 especially when lifting his R leg, he denies any swelling currently.

*          *       *

ASSESSMENT/PLANS:
Doctor’s Report: Pt states his knee is better.  No swelling or 
discoloration.  Pt has improved rom. X-ray was read as normal.
He has been using his ace.

No crepitants.  Pt has good rom.

*         *         *

Treatment: Stop ibuprofen
tylenol

Return to work on:6/18/2010

RESTRICTIONS
Wear splint/brace at work

Other: Please allow to alternate sitting with standing for comfort.
No squatting.  (CX #1, p. 7-8).
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The medical evidence reflects that the claimant was again seen in follow-up by Dr. Lack on June 

24, 2010.  The Chart Note of the afore visit reflects, in pertinent part:

Nursing Assessment
Chief Complaint: follow up on rt knee pain.  Patient states pain
is a 7/10 today.  Patient states he has kept knee wrapped in ace 
wrap and taking ibuprofen as directed.  Patient states knee feels
like it pops sometimes when he is walking. (CX #1, p. 9).

The claimant was released to return to work on June 24, 2010, with restrictions of being allowed 

to alternate sitting with standing for comfort.  Additionally, an MRI was arranged.  Following the 

MRI, Dr. Lack referred the claimant to Dr. Spencer H. Guinn, a Jonesboro orthopedic surgeon. 

(CX #1, p. 12-13).

The claimant was seen by Dr. Guinn, pursuant to the above referral, on July 7, 2010.  The 

July 7, 2010, Chart Note regarding the claimant reflects, in pertinent part:

History of Present Illness:
Mr. Harmon is in with a new problem today, his right knee.

He was at work picking up a box when his knee twisted and he felt
a pop.  It was painful.  He had some swelling.  He pints medially as 
the source of the pain.  No locking or catching, but it has continued
to be painful. he is on light duty.

*        *       *

PHYSICAL EXAM: Pleasant male in no apparent distress.  Alert 
oriented and responds appropriately to exam right lower extremity.
No skin changes or wounds.  Neurovascularly intact to sensory and
vascular exam.  Compartments are soft.  He has a mild effusion. 
Very tender medial and posteromedial.  None laterally.  He may 
have some slight translation with Lachman but it has a firm end-
point.  No medial, lateral or posterior instability.
X-RAY: Standing AP, lateral, 45 degrees PA and merchant view
of the knee reveal no obvious fracture, dislocation or bony lesion.
.   .    .  We have an MRI report which indicates a medial meniscus 
tear.

ASSESSMENT: Right knee medial meniscus tear.
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PLAN: We had a discussion about his options.  Due to his age and
activity level, he wants to go ahead and have surgery.  I am going to
set up for a right knee arthroscopy.  I will evaluate his meniscus and
treat as indicated.   .     .   (CX #1, p. 14-15).

A August 18, 2010, off work release authored by Dr. Guinn regarding the claimant

reflects that the claimant would be off work from August 18, 2010 through September 15, 2010

because of the right knee scope.   (RX #1, p. 9).  The claimant underwent physical therapy at St.

Bernard’s Medical Center.  The record reflects the presence of physical therapy notes covering

the period August 26, 2010 through August 30, 2010.  (RX #1, p. 10-21).  

On September 15, 2010, the claimant was seen by Dr. Guinn for re-examination.  The

Chart Note regarding the afore visit reflects, in pertinent part:

History of Present Illness:
Mr. Harmon is about 6 weeks out from his right knee

arthroscopy.  He is doing well.  He has been gong to physical
therapy.  His therapy report is in the chart.  He has made great
progress.

*       *       *

PHYSICAL EXAM: His knee looks good.  He has a strong 
straight leg raise.

PLAN: He reports he still gets some swelling, so I am going to 
get him a prescription for a knee sleeve.  He is going to continue
physical therapy three times a week plus a daily home program.
See him back in a month with a therapy report. (CX #1, p. 18-19).

The claimant was seen in follow-up by Dr. Guinn on October 13, 2010.  The Chart Note of the 

afore visit reflects, in pertinent part:

History of Present Illness:
Mr. Harmon is about 2 months out from right knee 

arthroscopy.  He is doing very well on this side.  He has been 
going to therapy.  He is very pleased with the progress on the
right.  He reports that he has had pain in his left knee since his
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original injury.  He thought it would improve since the right 
one was so much worse.  Unfortunately now that he has 
increased his activities in physical therapy the left knee is 
becoming extremely painful.  He is tender anterior and medial.

*       *       *

PHYSICAL EXAM: On exam of his right knee it looks great.
Strong straight leg raise.  No effusion.  No tenderness.  We 
don’t have a therapy report today.  His left though has a 
moderate effusion.  He is very tender medial and posteromedial 
with positive McMurray.  He is also tender at the inferior pole 
of his patella.

PLAN: I am going to have hm continue with his physical therapy
on the right.  On the left, this appears to be related to his original
work related injury.  It appears he has a medial meniscus tear and
has developed some patellar tendinitis during his therapy.  We are
gong to forward this to over to Workman’s Comp.  We need to 
see if we can get an MR of his left knee. (CX #1, p. 20-21).

The record reflects the presence of an October 19, 2010, return to work slip authored by Dr.

Guinn regarding the claimant.  The afore reflects that the claimant was released to return to work

on October 20, 2010, to sitting duty only. (RX #1, p. 22).  

The claimant was again seen by Dr. Guinn on December 29, 2010.  The Chart Note

relative to the afore visit reflects, in pertinent part:

History of Present Illness:
Mr. Harmon is here for follow-up of his right knee, 

Workman’s Comp denied the left one.  The right one is still a 
little bit sore by the end of the day.

*       *       *
PLAN: We had a discussion, unfortunately he is still having
pain in the left one, so that is going to complicate the overall
progress.  But as far as the right knee is concerned he is at 
MMI. (CX #1, p. 22-23).

The record reflects that on October 25, 2010, a Form AR-C, Claim for Compensation,
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date October 20, 2010, was filed with the Arkansas Workers’ Compensation Commission by the

claimant, through his attorney.  In describing the injury, the Form AR-C, reflects the entry “hurt

knee moving boxes”. (RX #1, p. 5).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On June 10, 2010, the employee-employer-carrier relationship existed among the 

parties during which time the claimant earned an average weekly wage of $314.00, which

generates weekly compensation benefit rates of $209.00/$157.00, for temporary total/permanent

partial disability.

3. On June 10, 2010, the claimant sustained an injury to his right knee arising out of 

and in the course of his employment, and reached the end of his healing period as a result of same

on December 29, 2010, with a zero permanent physical impairment. 

4. The claimant has failed to sustain his burden of proof by a preponderance of the 

credible evidence that he sustained an injury to his left knee arising out of the June 10, 2010,

work-related accident or in the form of a compensable consequence of his compensable June 10,

2010, right knee injury.

5. The claimant has failed to sustain his burden of proof by a preponderance of the 

evidence that the respondents without reasonable cause refused to return him to work where

suitable employment was available within his physical and mental limitations.
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CONCLUSIONS

It is undisputed that on June 10, 2010, while within the course and scope of employment

the claimant sustained an accidental injury to his right knee.  The claimant asserts that in addition

to the injury to his right knee, he also sustained an injury to his left at the time of the accident or

as a compensable consequence of the right knee injury while undergoing treatment for same. 

Claimant contends that he is entitled to medical treatment for his left knee complaint as well as

possible temporary total disability benefits.  The claimant further contends that following his

December 29, 2010, release to full duty work, respondents without reasonable cause refused to

return him to work where suitable employment was available within his physical or mental

limitations.  Claimant seeks the afore corresponding workers’ compensation benefits as well as

controverted attorney fees.

Respondents deny that the claimant sustained an injury to his left knee, either in the form

of a new injury or as a compensable consequence of the compensable June 10, 2010, right knee

injury.  Further, respondents deny that they unreasonably refused to return the claimant to work

within his physical and mental limitations.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provisions.

Compensability

There is not a dispute regarding the occurrence of the claimant’s June 10, 2010, work-

related injury to his right knee.  At the time of the June 10, 2010, the claimant had been employed

by respondent since April 12, 2010.  The claimant was discharging duties at Harvest Rice through
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his employment with respondent-employer.  The claimant provided a description of the mechanics

of the June 10, 2010, accident with resulted in the injury to his right knee. (T. 11).  The claimant

reported having sustained an injury to his right knee to appropriate supervisory personnel

following the June 10, 2010, occurrence.

The evidence disclosed that the claimant was furnished appropriate medical treatment in

connection with the June 10,2010, right knee injury.  The claimant obtained medical treatment

relative to the right knee injury on June 11, 2010, under the care of the designated medical

provider of respondents, Occupational Health Partners and Dr. Michael Lack.  The medical

records of Dr. Lack reflect the claimant’s chief complaint as right knee pain and a diagnosis of

acute knee sprain.  The medical treatment provided to the claimant by Dr. Lack was all directed to

the treatment of a right knee complaint.  Following an MRI of the right knee, the claimant was

referred by Dr. Lack to Dr. Spencer H. Guinn, a Jonesboro orthopedic surgeon.

The medical records of Dr. Guinn reflect that the claimant’s chief complaint was that of

right knee pain.  The claimant’s right knee complaint was diagnosed as a medial meniscus tear. 

The claimant underwent surgery under the care of Dr. Guinn.  Following his surgery, the claimant

was prescribed physical therapy, as well as placed on restricted duties.

The claimant asserts that he sustained an injury to his left knee as a result of the June 10,

2010, work-related accident, for which medical treatment is required.  Specifically, the claimant

asserts that a left knee MRI is reasonably necessary in connection with the treatment of the left

knee complaint, which was either injured in the June 10,2010, accident or is a compensable

consequence of the June 10, 2010, injury.

For a claimant to establish a compensable injury as a result of a specific incident, the
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following requirements of Ark. Code Ann. §11-9-102 (4)(A)(i) (Repl. 2002) , must be

established: 1) proof by a preponderance of the evidence of an injury arising out of and in the

course of employment; 2) proof by a preponderance of the evidence that the injury caused internal

or external physical harm to the body which required medical services or resulted in disability or

death; 3) medical evidence supported by objective findings, as defined in Ark. Code Ann. §11-9-

102 (16), establishing the injury; and 4) proof by a preponderance of the evidence that the injury

was caused by a specific incident and is identifiable by time and place of occurrence.   If the

claimant fails to establish by a preponderance of the evidence any of the requirements for

establishing compensability of the claim, compensation must be denied.  Mikel v. Engineered

Speciality Plastic, 56 Ark. App.126, 938 S.W.2d 876 (1997).  

It is not a prerequisite to compensability that the claimant identify the precise date upon

which an accidental injury occurred.  Edens v. Superior Marble & Glass, 346 Ark. 487, 58

S.W.3d 369 (2001).  The claimant must only prove that the occurrence of the injury is capable of

being identified.  Id. 

The first reference to any complaint regarding the claimant’s left knee does not appear in

the medical records until October 13, 2010.  The claimant filed a October 20, 2010, Form AR-C,

Claim for Compensation, on October 25, 2010, regarding the June 10, 2010, work-related

accident, however did not identify both knees as the injured body parts.  In his testimony before

the Commission, claimant attributed his left knee complaint to his activities during physical

therapy.  Nevertheless, the October 13, 2010, report of Dr. Guinn recites that the claimant relayed

that he had been having pain in the left knee since “his original injury”.  The afore is not borne out

in the claimant’s medical records preceding the October 13, 2010, visit to Dr. Guinn.  The
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claimant has failed to sustain his burden of proof by a preponderance of the credible evidence that

he sustained an injury to his left knee within the course and scope of his employment on June

10,2010.

The claimant asserts, as an alternate, that the left knee complaint is a compensable

consequence of the June 10,2010, compensable right knee injury.  Specifically, as noted above,

the claimant maintains that while participating in physical therapy in the treatment of his right

knee, he sustained the injury to his left knee.  Further, the claimant maintains that he relayed the

complaint regarding his left knee to the physical therapist at the time of its occurrence.  

When a worker sustains a compensable injury, then every natural consequence of that

injury is also compensable.  Hubley v. Best Western Governor’s Inn, 52 Ark. App. 226, 916

S.W.2d 143 (1996).  The issue then becomes whether there is a casual connection between the

initial injury and the alleged consequential condition. Jeter v. B.R. McGinty Mechanical, 62 Ark.

App. 52, 968 S.W.2d 645 (1998).  Consequential injuries need not arise within the time and space

boundaries of the employment.  An employer may be liable for injuries resulting from medical

treatment obtained in response to a work-related injury.  Air Compressor Equipment Co. v.

Sword, 69 Ark. App. 162, 11 S.W.3d 1 (2000).

As noted above, in the October 13, 2010, chart notes of Dr. Guinn, the claimant relayed

that his left knee pain has been present since original injury of June 10, 2010.  Medical records of

the claimant treatment generated prior to October 13, 2010, are devoid of any documented

complaints of left knee pain being registered by the claimant.  While the record contains physical

therapy records of the claimant’s treatment in August 2010, there are none of the claimant’s

treatment subsequent to September 2, 2010.  The August 2010, physical therapy records are
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devoid of any complaints or incident involving the claimant’s left knee.  At the time of the

claimant’s September 15, 2010, visit to Dr. Guinn, the treatment plan contained in the chart notes 

reflects that the claimant would be continuing physical therapy three time a week in addition to a

daily home program.  The evidence does not reflect the presence of physical therapy notes

covering the afore period in which the claimant testified that the left knee incident occurred.

It is noteworthy that the claimant did not assert a specific maneuver or exercise as the

basis of his left knee complaint at the time of his October 13, 2010, visit to Dr. Guinn, but rather

attributed the pain to June 10, 2010, accident.  The claimant has failed to sustain his burden of

proof by a preponderance of the credible evidence that his left knee complaint grew out of

physical therapy sessions in the treatment of his compensable right knee injury.  

Temporary Total Disability Benefits

The claimant sustained a compensable injury to his right knee on June 10, 2010.  The

compensable right knee injury is a scheduled injury under the Arkansas Workers’ Compensation

Act.  Ark. Code Ann. §11-9-521.  An employee who has suffered a scheduled injury is to receive

temporary total or temporary partial disability benefits during his healing period or until he is

returned to work. Wheeler Construction Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822

(2001).

In the instant claim it is undisputed that the claimant reached maximum medical

improvement as a result of the June 10, 2010, compensable right knee injury on December 29,

2010.  The claimant was released to return to full duty by his treating orthopedic surgeon on

December 29, 2010, with a zero percent anatomical impairment.  Claimant acknowledged that at

the time of his December 29, 2010, release by Dr. Guinn his right knee was improved and that he
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was capable of performing his pre - injury job duties as far as his right knee was concerned.  

The evidence discloses that the claimant filed for and received unemployment

compensation benefits through March 2011.  The claimant obtained part-time employment with

Wal-Mart as a night stocker in March 2011.  The claimant has failed to sustain his burden of

proof that he remained within his healing period subsequent to December 29, 2010, and

correspondingly entitled to temporary total disability benefits.

§505 (a) Benefits

Ark. Code Ann. §11-9-505(a) (Repl. 2002) is part of a statutory section dealing with

rehabilitation of injured workers.  The afore provides:

(a) (1) Any employer who without reasonable cause 
refuses to return an employee who is injured in the course of
employment to work, where suitable employment is available
within the employee’s physical and mental limitations, upon 
order of the Workers’ Compensation Commission, and in 
addition to other benefits, shall be liable to pay to the employee
the difference between benefits received and the average weekly
wages lost during the period of the refusal, for a period not 
exceeding one (1) year. 

In order to prove entitlement to benefits pursuant to Ark. Code Ann. §11-9-505 (a)(1), the

employee must establish 1)  that he sustained a compensable injury; 2)  that suitable employment

was within his physical and mental limitations was available with the employer; 3)  that the

employer refused to return the employee to work; and 4)  that the employer’s refusal to return the

employee to work was without reasonable cause. Torrey v. City of Fort Smith, 55 Ark. App. 226

934 S.W.2d 237 (1996).

It is undisputed that the claimant sustained a compensable right knee injury on June 10,

2010.  Further, the evidence discloses that the respondent, a staffing agency, had available suitable
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employment within the claimant’s physical and mental limitations.  The fails to disclose that the

respondent-employer refused to return the employee to work.

The claimant was aware of the procedure of calling in to notify respondent of his

availability to work.  At the time the claimant re-signed with respondent-employer in 2010, he

signed a notice of receipt of the employer handbook detailing the procedure of notifying the

employer of his availability to work.  The claimant acknowledged that when he provide his

December 29, 2010, release to full duty from Dr. Guinn to his supervisor, Eric Scott Holden, on

the date he received it and said that he was available for work, he was aware that he still had to

call-in to relay his availability to work.  From the time the claimant was released to return to work

on December 29, 2010, the record documents that he only called in to relay his availability to

work on four (4) separated occasions.  On each of the afore occasions, jobs within his profile

were either not available by the time he called in, had already been assigned, or the client had

designated him as “non re-hire”.  The claimant has failed to sustained his burden of proof by a

preponderance of the evidence that the respondents unreasonably refuse to return him to work. 

This claim is respectfully denied, and dismissed.

IT IS SO ORDERED.

     
___________________________________________________

         Andrew L. Blood, ADMINISTRATIVE LAW JUDGE  
    


