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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
CLAIM NO. F811921

WESLEY P. HARDIN                         CLAIMANT

OLIVE GROUP NORTH AMERICA        RESPONDENT EMPLOYER

AMERICAN HOME ASSURANCE COMPANY            RESPONDENT CARRIER

ORDER AND OPINION FILED JANUARY 18, 2011 

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE M. SCOTT WILLHITE, Attorney at Law,
Jonesboro, Arkansas.

Respondents represented by the HONORABLE MELISSA WOOD, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Jonesboro, Arkansas on November

12, 2010.  A prehearing conference was held on April 20, 2010 and a prehearing order

was filed the same date.  A copy of the prehearing order was marked as Commission

Exhibit #1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was a compensable May 8, 2008, low back injury.

2.  The compensation rates are $522/392.

3.  Respondents accepted the 1% permanent impairment rating.

4.  There was a change of physician order to Dr. Rebecca Barrett-Tuck on

March 26, 2009.

The claimant contends he is entitled to additional medical benefits and that he
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has not reached maximum medical improvement and is entitled to additional temporary

total disability benefits. Alternatively, if the claimant has reached maximum medical

improvement, he contends he is entitled to wage loss disability benefits and attorney’s

fees.

Respondents contend that additional medical is not reasonable and necessary

and it is unauthorized.  The only authorized treating physician was Dr. Tuck. 

Respondents contend Dr. Tuck released the claimant in May 2009 and did not

recommend additional treatment and assigned a one percent (1%) impairment rating. 

Dr. Pratt released the claimant in February 2009 with a zero impairment rating. 

Respondents contend additional temporary total disability benefits are not owed nor is

wage loss owed.  Respondents argue major cause and contend the claimant had a

previous twelve percent (12%) impairment rating and only a 1% rating from the 2008

injury. 

ISSUES TO BE LITIGATED

1.  Additional Medical Benefits

2.  Temporary Total Disability Benefits

3.  Wage Loss

4.  Attorney’s Fees

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.
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§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was a compensable May 8, 2008, low back injury.

2.  The compensation rates are $522/392.

3.  Respondents accepted the 1% permanent impairment rating.

4.  There was a change of physician order to Dr. Rebecca Barrett-Tuck on
March 26, 2009.

5.  The claimant has failed to prove by a preponderance of the evidence that
additional medical treatment is reasonable and necessary and related to
the compensable injury.  

6. The claimant has failed to prove by a preponderance of the evidence that
he remains in his healing period and totally unable to earn wages.  

7. The claimant has failed to prove by a preponderance of the evidence that
he has sustained diminished wage loss as a result of the May 8, 2008
compensable injury.  

8. The claim for benefits is specifically denied and dismissed.

DISCUSSION

The claimant, 42 years old, worked in the mechanic shop for the respondent

employer.  According to the claimant, on May 8, 2008, he was taking off the cylinder

heads weighing roughly 75 to 80 pounds and turned to hand it off and felt a stabbing

pain in his left hip.  The claimant had previously had back surgery in 1991 and was

assigned a 12% permanent impairment rating.  The claimant testified that he had not

sought medical or chiropractor treatment for his back since 1991 until the 2008

incident.  The claimant has worked for several employers between 1991 and 2008 and
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has been a mechanic and all required heavy lifting.  

The claimant has not had surgery following the 2008 incident and has worked

only one day since the incident.  The claimant was treated by Dr. Pratt in Memphis and

was released with no restrictions on February 17, 2009.  The claimant also participated

in a Functional Capacity Evaluation on February 5, 2009 and he testified that he was

having sharp pains in his left leg during the evaluation but he did the best he could. 

The claimant next saw Dr. Tuck for one visit in May 2009.  According to the claimant,

he spent about 10 minutes with him but did no diagnostic testing nor did he do a

physical examination.  The claimant also saw Dr. Jerry Floyd, his primary care doctor

and he referred the claimant for an MRI on April 2, 2010.  The claimant was

experiencing the same sharp pains in his left leg and these progressed to the right leg. 

According to the claimant, he had an injection on July 1, 2010 and his pain was

relieved about 80%.  The claimant attempted returning to work and worked part of one

day.  The claimant testified that he is unable to work the strenuous job as a mechanic

because of the pain in his hips and legs.  He would like to continue seeing Dr. Park, for

pain management.  The claimant had Tenn Care, an insurance for the unemployed in

Tennessee for six months but he no longer has that insurance.  The claimant confirmed

that he did draw some unemployment benefits, but did not draw any group disability

benefits nor social security benefits.  The claimant testified he was unaware of the AR-

N form and did not recall receiving such a form.  

The claimant testified that his inability to stand, sit or strain for any long periods

prevent him from securing a mechanic job.  He has a high school education and ASC
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certification to work as a mechanic.

Under cross examination, the claimant verified that he requested a change of

physician and saw Dr. Tuck once, however, he was not told he could not return to see

Dr. Tuck.  He verified that he went to see his family doctor on his own and knew it was

unauthorized.  

The claimant verified that Dr. Park’s records identified an L-5 nerve root irritation

that he thought needed to be addressed and the injection he recommended was to

address this concern.    Also, Dr. Park on April 14, 2010 advised the claimant to avoid

lifting, bending and rotational type movements.

ADJUDICATION

Arkansas Code Annotated section 11-9-508(a)(Repl.2002) requires employers to

provide such medical services as are reasonably necessary in connection with the

injury received by the employee.  The injured employee has the burden of proving by a

preponderance of the evidence that medical treatment is reasonably necessary for

treatment of a compensable injury.  Ark. Code Ann. 11-9-705(a)(3)(Repl. 2002): Jordan

v. Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995).  What constitutes

reasonable and necessary treatment under section 11-9-508(a) is a fact question for

the Commission.  General Elec. Railcar Repair Servs. v. Hardin, 62 Ark. App. 120, 969

S.W.2d 667 (1998).  The Commission has the authority to accept or reject medical

opinions and its resolution of the medical evidence has the force and effect of a jury 

verdict.  Estridge v. Waste Mgmt., 343 Ark. 276, 33 S.W.3d 167 (2000).  Medical

treatment which is required to stabilize and maintain an injured worker’s status remains
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the responsibility of the employer.  Artex Hydrophonics. Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).  A claimant may be entitled to ongoing treatment after the

healing period has ended if the treatment is geared toward management of the injury. 

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004). 

In the present case the claimant has failed to prove that additional medical

treatment is reasonable and necessary and related to the compensable May 8, 2008

compensable injury.  The claimant sought treatment with Dr. Edward Pratt and was

treated conservatively with physical therapy, medication and facet injections.  A

Functional Capacity Evaluation (FCE) was conducted on February 5, 2009 by David

Brick, Occupational Therapist who concluded after the evaluation that the claimant

demonstrated “blatant symptoms magnification and self-limited performance on this

evaluation.”  Mr. Brick stated that if Dr. Pratt determined the claimant had some

significant medical findings, he may need to have medium range work limitations. 

Following the FCE evaluation results, Dr. Pratt released the claimant at maximum

medical improvement with no impairment.  Dr. Pratt opined that the diagnostic testing

done at OrthoMemphis showed only old arthritis and previous surgery without evidence

of an acute injury.  The claimant next requested a change of physician to Dr. Rebecca

Barrett-Tuck and saw her on May 27, 2009 and she reviewed his diagnostic tests and

performed her examination.  Dr. Tuck concluded the tests reveal the claimant does

have some degenerative changes, most significantly at L5-S1 but no nerve root

impingement.  Dr. Tuck did not recommend any surgery and indicated that appropriate

conservative treatment had been provided and nothing further was offered.  Dr. Tuck



7

did assign a 1% permanent impairment rating.

The claimant, on his own, sought some additional medical treatment through his

family doctor, Dr. Jerry Floyd and was referred to Dr. Ashley Park.  On April 14, 2010

Dr. Park indicated that it was “conceivable” that the claimant’s symptoms were

emanating from L5 root irritation and she recommended some epidural injections.  The

medical records indicate that the claimant had an epidural injection at L5-S1 on June

30, 2010. The claimant had his one time change of physician to Dr. Tuck and was

seen by her and released.  While the claimant testified that he attempted to make a

follow-up appointment with Dr. Tuck’s office, he did not contact the insurance company

to arrange the appointment.  I give Dr. Pratt’s and Dr. Tuck’s opinion considerable

weight after each studied the diagnostic tests that were given the claimant and

provided physical therapy, injections and the prescription medications when they both

opined that the claimant was released at maximum medical improvement and further

conservative care was not warranted.   The Functional Capacity Evaluation report

indicated the claimant was demonstrating symptom magnification.  The therapist’s

report noted the claimant indicated he had not been working or performing any activity,

however, his hands had a significant amount of dirt and grease on the fingernails and

hands.  This is inconsistent with his account of no activity.  I was not persuaded that the

claimant’s current symptoms were related to the May 8, 2008 compensable injury.  

The claimant next contends that he remains in his healing period and is unable

to earn wages or alternatively, is entitled to wage loss benefits.  In order to be entitled

to temporary total disability benefits, the claimant must remain in his healing period and
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be totally unable to earn wages.  Ark. State Hwy. & Transp. Dept. v. Breshears, 272

Ark. 244, 613 S.W.2d 392 (1981).   

In the present case, the claimant has failed to prove by a preponderance of the

evidence that he remains in his healing period and is totally unable to earn wages. Both

Dr. Edward Pratt and Dr. Rebecca Barrett-Tuck have released the claimant at maximum

medical improvement and have indicated that surgery is not recommended and

conservative treatment has been provided. There is nothing in the medical evidence to

suggest the claimant has been taken off work since Dr. Tuck’s release. 

The claimant alternatively requests wage loss benefits if he is found to have

reached the end of his healing period.  In regard to wage loss disability, claimant’s

entitlement to permanent disability benefits is controlled by Ark. Code Ann. § 11-9-522,

which states in pertinent part:

(b)(1) In considering claims for permanent partial disability benefits in excess
of the employee’s percentage of permanent physical impairment, the Workers’
Compensation Commission may take into account, in addition to the percentage
of permanent physical impairment, such factors as the employee’s age,

education,
work experience, and other matters reasonably expected to affect his or her
future earning capacity.

Pursuant to this statute, when a claimant has been assigned an anatomical

impairment rating to the body as a whole, the Commission has the authority to increase

the anatomical rating, and it can find a claimant totally and permanently disabled based

upon wage-loss factors.  See Whitlatch v. Southland Land & Development, 84 Ark. App.

399, 141 S.W.3d 916 (2004); Cross v. Crawford County Memorial Hospital, 54 Ark.

App. 130, 923 S.W.2d 886 (1996).  The wage-loss factor is the extent to which a
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compensable injury has affected the claimant’s ability to earn a livelihood.  Emerson

Electric. v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001).  The Commission is

charged with the duty of determining disability based upon a consideration of medical

evidence and other matters affecting wage loss, such as the claimant’s age, education,

and work experience.  Eckhardt v. Wills Shaw Express, Inc., 62 Ark. App. 224, 970

S.W.2d 316 (1998).  In considering factors that may affect an employee’s future

earning capacity, the court considers the claimant’s motivation to return to work, since

a lack of interest or a negative attitude impedes our assessment of the claimant’s loss

of earning capacity.  Ellison v. Therma Tru, 71 Ark. App. 410, 30 S.W.3d 769 (2000).  

In the present case, the claimant has failed to prove by a preponderance of the

evidence that he is entitled to wage loss benefits as a result of his compensable injury. 

The claimant is a young man with a high school education and a skill in mechanics.  He

sustained a 1% permanent impairment rating as a result of his compensable lifting

injury on May 8, 2008. He was treated conservatively by specialists and no surgery

resulted from this injury. The claimant treated with medication, physical therapy and

some injections before being released without restrictions. The claimant’s Functional

Capacity Evaluation on February 5, 2009 revealed symptom magnification. The

claimant has attempted working only one day and made it for five hours. He has drawn

14 months of unemployment benefits. While the claimant contends his pain level

prevents him from working, Dr. Pratt and Dr. Tuck have both released the claimant

without restrictions. While the claimant may continue to have some back symptoms, I

was not persuaded the claimant demonstrated motivation to return to work following his
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May 8, 2008 compensable injury where he has received conservative care and

treatment and no surgery and was released with a 1% permanent impairment rating.  I

find the claimant has failed to prove by a preponderance of the evidence that he has

sustained diminished wage loss because of the May 8, 2008 incident.  

ORDER

The claimant has failed to prove by a preponderance of the evidence that

additional medical treatment is reasonable and necessary and related to the

compensable injury.  The claimant has failed to prove by a preponderance of the

evidence that he remains in his healing period and totally unable to earn wages.  The

claimant has failed to prove by a preponderance of the evidence that he has sustained

diminished wage loss as a result of the May 8, 2008 compensable injury.  The claim for

benefits is specifically denied and dismissed.

IT IS SO ORDERED.

_______________________________
LINDA K. MARSHALL
Administrative Law Judge


