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STATEMENT OF THE CASE

On November 2, 2010, the above-captioned claim was heard in Batesville,

Arkansas.  A prehearing conference took place on August 30, 2010.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions are properly set forth in the order.
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Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  They are the following nine, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee/employer relationship existed on or about August 23, 2007,

when Claimant sustained a compensable injury to her cervical spine as the

result of a motor vehicle accident.

3. Claimant ultimately came under the care of Dr. Scott Schlesinger, who

performed an anterior cervical discectomy at C4-5 and C5-6 and an anterior

cervical fusion at C4-5 and C5-6.

4. Claimant reached maximum medical improvement and the end of her healing

period on July 14, 2009.

5. Dr. Schlesinger assigned a ten percent (10%) permanent impairment rating.

6. Respondents No. 1 accepted the claim and paid benefits, including medical

benefits, temporary disability benefits, and benefits for the ten percent (10%)

impairment rating, which has been paid in full.

7. Claimant’s average weekly wage of $500.00 per week entitles her to a

temporary total disability rate of $333.00 and a permanent partial disability

rate of $250.00.

8. Claimant’s currently authorized treating physician is Dr. William Ackerman.
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9. Respondents No. 1 have controverted Claimant’s entitlement to additional

permanent disability compensation.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

They are as follows:

1. Whether Claimant is permanently and totally disabled.

2. Whether Claimant is entitled to an attorney’s fee.

Contentions

The respective contentions of the parties are the following:

Claimant:

1. Claimant contends that she was employed by Respondent employer as a delivery

truck driver.

2. On August 23, 2007, she sustained compensable injuries to her cervical

spine when she was involved in a motor vehicle accident.

3. She eventually came under the care of Dr. Scott Schlesinger, who performed

an anterior cervical discectomy at C4-5 and C5-6 and an anterior cervical

fusion at C4-5 and C5-6.

4. In a narrative statement dated July 14, 2009, Dr. Schlesinger opined that

Ms. Hardin had reached maximum medical care and assigned a 10%

permanent physical impairment rating.

5. Ms. Hardin did not obtain a good result from the surgeries, and her condition

actually worsened after the surgeries.
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6. She is currently under the care of Dr. William Ackerman for pain

management.

7. She contends that she is permanently and totally disabled as a result of her

injuries.  Alternatively, if she is not found to be permanent and totally

disabled as a result of her injuries, she contends that she sustained a

substantial impairment to her earning capacity in excess of the 10%

impairment rating assigned by Dr. Schlesinger.

8. She also contends that Respondents have controverted her entitlement to

any permanent disability benefits not previously paid, and that her attorney

is entitled to a fee on any permanent disability benefits awarded.

9. All other issues are expressly reserved.

Respondents No. 1:

1. Respondents No. 1 contend that Claimant is not entitled to permanent and

total disability benefits, nor is she entitled to wage loss benefits.

2. Claimant’s attorney is not entitled to an attorney’s fee.

Respondent No. 2:

1. If Claimant is found to be permanently and totally disabled, the Trust Fund

stands ready to commence weekly benefits in compliance with A.C.A. § 11-

9-502.  Therefore, the Trust Fund has not controverted Claimant’s

entitlement to benefits.

2. The Death and Permanent Total Disability Trust Fund will state its remaining

contentions upon completion of discovery.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that she is

permanently and totally disabled.

4. Claimant has proven by a preponderance of the evidence that she is entitled

to seventeen percent (17%) in wage loss disability benefits over and above

the ten percent (10%) whole-body anatomical impairment rating assigned for

her compensable cervical spine injury.

5. Claimant has proven by a preponderance of the evidence that her attorney

is entitled to a 25 percent (25%) controverted attorney’s fee on the indemnity

benefits awarded herein, one-half of which is to be paid by Claimant and

one-half to be paid by Respondents No. 1, in accordance with Ark. Code

Ann. § 11-9-715 (Repl. 2002).

CASE IN CHIEF

Summary of Evidence
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Claimant and her husband, Calvin Hardin, testified at the hearing.

In addition to the prehearing order discussed above, the other exhibits admitted into

evidence in this case were Claimant’s Exhibit 1, a compilation of her medical records,

consisting of two index pages and 78 numbered pages thereafter; and Respondents No.

1 Exhibit 1, another compilation of her medical records, consisting of one index page and

18 pages thereafter.

Testimony

Marilyn Hardin.  Claimant testified that she is 49 years old and has been wed to

Calvin Hardin for 29 years.  She dropped out of school in the ninth grade to get married,

but obtained a graduate equivalency degree (“GED”) in 1989.  Her only other education

was a one-year course of study in office administration at Gateway, a vocational technical

school.  Because her grades were low, and she was having trouble completing her course

work, she did not return for a second year and obtain an associates degree.

After marriage, she initially was a homemaker.  Thereafter, she went to work as a

waitress.  Later, she became a nurse’s aide in a home health setting.  In this capacity, she

bathed patients and prepared meals for them.  She also took care of their other personal

needs and ran errands for them.  After this job, she worked in a hospital as a nursing

assistant.  Her job there was to bath patients, change their linens, and help them in and

out of bed.  Next, she worked in various factories.  One was a poultry plant, where

Claimant made sure the product was placed in the proper places.  At a sewing factory, she

operated a sewing machine and later worked as an inspector.  She also worked at a plant

that manufactured molded plastics.  Thereafter, she worked as a bank teller.  Next, she
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was a chiropractic assistant.  In this capacity, she prepared massage rooms and performed

massage therapy on patients.

After this job, Claimant went to work for Respondent J&J Express, LLC (hereinafter

“J&J”).  She described her duties there:

We picked up and delivered freight.  Sometimes, we picked up and delivered
letters to the businesses.  We–at the shop, we had to unload trucks and
divide it up between the routes, and then we would reload and then head out
on our routes.

Claimant stated that the freight she handled weighed up to 120 pounds; and if the item was

a vehicle transmission, she received help in loading it onto the truck.  She was the only

person in the vehicle.

Her testimony was that on August 23, 2007, she was delivering freight on her route

when her truck was struck from behind by another vehicle.  As a result, she developed

pain in her neck that went into her right arm.  Claimant stated that she tried to continue

working, but the lifting, standing and bending required by the job caused the pain to

worsen.  At first, she treated with a chiropractor with the approval of Respondents;

however, the treatment there hurt her so bad that she ended up going to the emergency

room.

Eventually, she went to Dr. Michael Calhoun, a neurosurgeon.  At this point, she

was having neck pain, burning pain down both arms, and numbness in her hands.  An MRI

showed a ruptured cervical disc.  She was sent to Dr. Scott Schlesinger, who

recommended surgery.  Dr. John Adametz, whom she saw for a second opinion,

concurred.  Schlesinger performed a fusion.
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According to Claimant, her pain initially lessened after the surgery.  Later, however,

her prior symptoms returned and became more severe.  She described her present

symptoms as follows:

I’m still having a lot of pain in my neck, running down my right and left arm.
I have numbness in my hands.  I’ve been experiencing the numbness in my
feet and I have a pain running down my right leg.

Her pain is “constant”; but her medication does lessen it.  She has “good” days and “bad”

days.  On a “good” day, her pain is 7/10 to 8/10, and on a “bad” day “it’s ten or above.”

In addition to drugs, she uses heat, ice and a TENS machine to alleviate the pain.  Her

understanding is that her condition will worsen.  Medication does not completely relieve

the symptoms in her extremities.

Claimant’s husband drove her to the hearing.  Sitting or standing for long periods

of time increases the pain in the back of her legs.  As a result, she cannot sit longer than

45 minutes, or stand longer than 40 minutes, at a time.  Her injury has affected her ability

to bend.  She did not think she can lift more than 10 pounds at present; but she can lift a

gallon of milk.  Her husband now does all of the grocery shopping.  Claimant testified that

she can no longer operate the push mower or weed trimmer.  She can no longer clean her

house frequently.  Her husband works as a real estate agent and an auction broker; but

she does not assist him.

It was Claimant’s belief that she could no longer work as a waitress because

standing requirement.  Likewise, she felt that the lifting involved in being a nursing

assistant would foreclose her ability to return to that profession.  As for factory work,

Claimant testified that she could not meet the standing or lifting requirements.  Similarly,



Hardin - Claim No. F710210 9

it was her belief that the standing and sitting needed to be a bank teller would prevent her

from doing that job again.  When she worked for the chiropractor, she sat much of the time

in order to work on the computer, and had to bend over patients in order to massage them.

She did not feel should could do this work anymore.

Claimant stated that she has not attempted to find employment “[b]ecause of the

pain that I’ve been in and my limitations to what I can do or what I can handle.”

Claimant denied having pre-existing neck problems.  She admitted that when she

worked as a nurse’s aide and performing home health services, she suffered a severe

back strain.  This occurred sometime between 1985 and 1990.  She stated that she

recovered from that injury, had no further problems, and was able to resume her job duties

thereafter.

When questioned by Respondents, Claimant testified that Dr. Ackerman informed

her on several occasions that her condition would worsen, and that she would be on

medication.  However, she was not sure if these conversations were documented in her

medical records.  Dr. Schlesinger never told her that he does not believe that she can

return to work; he simply informed her that he could not do anything else for her.  In

addition to surgery, Schlesinger treated Claimant with a series of epidural steroid

injections, both before and after the operation.  He also tried rhizotomies and facet block

injections.  She underwent another MRI after her surgery.

According to Claimant, she has not been treated for the symptoms in her

extremities.  Treating personnel have not performed tests to look for the cause of the

symptoms.
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Her testimony was that on a typical day, she watches television, reads, and does

light housekeeping.  She either sits or lies on the couch.  As part of her housekeeping, she

generally mops and sweeps the linoleum floors in her kitchen and bathroom.  She cleans

the bathrooms every three to four weeks.  Claimant does some cooking.  In addition, she

does the laundry one to two times per week.  This activity includes moving wet items from

the washer to the dryer, and folding them, She sometimes puts away the finished items.

According to Claimant, the town in which she resides, Salem, has a poor job market.

The cities to which she would have to travel to obtain employment, such as Batesville,

Mountain Home, Conway or Searcy, are a significant distance from her home.  The job that

she held in the chiropractic office required that she operate a vibrating massager.  In

addition to scheduling appointments, she helped with billing.  She used a computer–a skill

she had been taught at Gateway.  Claimant held this job for three and one-half to four

years, and it was located around 23 miles from her home.

Under further questioning from her counsel, Claimant stated that Dr. Ackerman told

her that she cannot work because her condition will continue to worsen.  He did not believe

that her surgery was effective–he felt that she had been “butchered.”  Dr. Schlesinger did

not inform her why she was continuing to have problems; he simply offered additional

procedures in an effort to control the pain.  But her testimony was that the injections and

the rhizotomy provided only very temporary relief.  She denied having any accident since

the August 23, 2007 collision.
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With respect to the functional capacity evaluation that Claimant underwent, she

testified that she put forth her best effort.  After undergoing the test, she “was down for

three or four days” because of the lifting and bending she had been required to perform.

While she previously cooked elaborate meals, at present she fixes simple things.

She does not clean as often as she used to because of the pain it causes.  When she tries

to do “too much,” she has problems getting out of bed.  It was her testimony that she has

no desire to be unable to work.  Her condition has made her depressed.

Under additional cross-examination by Respondents, Claimant testified that her

husband was present when Ackerman made the “butchered” comment.  However, Claimant

has nothing from Dr. Ackerman containing such a statement, and she never asked him to

put such into writing.  Ackerman recently performed another MRI, but the results were not

available as of the time of the hearing.  Dr. Schlesinger was the doctor who recommended

that she see Ackerman.

When questioned by me, Claimant stated that she was never a certified nursing

assistant because such a designation was not required for her position.

Lying on her side affords her some relief from her symptoms, provided that she

change positions at times.  Her testimony was that even after taking medication, her pain

never is below 7/10.  The prescriptions she is on are Tramadol, Lipiderm, pain patches,

Lyrica, and Amitriptyline; and she takes over-the-counter pain medication as well.  She

took all of these things the morning of the hearing, but she insisted that they do not affect

her ability to testify truthfully and accurately.  However, she later admitted that they affect
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her ability to recall information.  She elaborated:  “I have a lot of problems remembering

things, you know, dates.  I have problems sometimes.”

Claimant has applied for Social Security disability benefits, and her case is currently

on appeal before an administrative law judge.  She last worked on August 28, 2007–right

after she sustained the neck injury.

Calvin Hardin.  Called by Claimant, Mr. Hardin (hereinafter “Hardin”) testified that

he has been married to Claimant for 29 years.  He has noticed a change in her since the

August 2007 accident–it shows up in all of her activities.  While she was good

housekeeper before, the house is less clean now.  She does not work in the yard anymore

because she is no longer able to do so.

Hardin stated that he accompanied his wife on her doctor visits.  However, he was

not aware of Dr. Ackerman giving an opinion as to whether she is able to work.
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Exhibits

The medical records of Claimant introduced at the hearing that are contained in

Claimant’s Exhibit 1 and Respondents No. 1 Exhibit 1reflect the following:

Claimant presented to Dr. Shawn McGehee on August 27, 2007 following a motor

vehicle accident four days prior, with progressively worsening pain in her neck, shoulders,

head and right arm.  She was noted to have reversal of normal cervical spine curvature.

After several instances of chiropractic treatment in Dr. McGehee’s office, and being placed

on Hydrocodone and Flexeril, she was sent to Dr. Calhoun, a neurosurgeon.  She still

presented with pain in the right shoulder with diffuse radiation into the right arm.  A CT

scan of the cervical spine performed at Conway Regional Hospital was unremarkable

except for the reversal of the lordotic curve.  Calhoun recommended a cervical MRI.  This

test, done on November 16, 2007, showed a large right sided disc herniation osteophyte

complex at C4-5 and significant root impingement at C5-6.  Dr. Calhoun proposed an

anterior cervical discectomy and fusion at these two levels, but Respondents denied this.

The doctor informed Claimant that they were “somewhat in a predicament” because he

could not keep her on narcotics for the long term.  On January 14, 2008, he refilled her

Hydrocodone, Flexeril and Ambien for the last time.

Dr. Scott Schlesinger saw Claimant on February 6, 2008.  He read her MRI to show

spondylosis at C4-5, C5-6 and C6-7, along with mild to mild-to-moderate neural foraminal

narrowing at C4-5 on the right and “very questionable” C4-5 neural foraminal compression

of the C5 root.  X-rays showed only degenerative changes.  He recommended

conservative treatment, to include a round of epidural steroid injections, a TENS unit, and
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cervical traction.  An injections was performed on February 14, 2008, and Claimant stated

that it did not help.  She was sent to physical therapy; but she reported that it caused

severe headaches.  Other injections took place on February 28 and March 19, 2008.

Claimant returned the TENS and traction because they did not help; and she related that

cervical traction seemed to make her feel worse.  The injections did not relieve her

symptoms.  EMG/nerve conduction tests were unremarkable, but the myelogram and post-

myelogram CT scan showed definite right C4-5 lateral recess stenosis and neural foramen

encroachment.  On May 28, 2008 Claimant informed Schlesinger that she was electing to

proceed with a cervical fusion and discectomy, although the doctor warned her that it

would not address her symptoms that were not coming from the C4-5 stenosis.

Claimant went to Dr. Adametz on July 1, 2008 for a second opinion.  He noted that

the myelogram was read to show an osteophyte at C4-5 on the right, and a small

herniation at C5-6 on the right.  She informed the doctor that she continues to hurt in her

neck and right arm.  He diagnosed her as having a combination of cervical spondylosis

and a herniation, and stated that they were “probably” related to the work-related motor

vehicle accident.  He added that the C5-6 condition was definitely connected to the wreck,

while it was harder to so relate the C4-5 problem.  Adametz further opined that Claimant

had not reached maximum medical improvement, and that it was reasonable to proceed

with the surgery recommended by Dr. Calhoun.  The doctor later related her spondylosis

and herniation at both levels to the accident, and recommended fusion and discectomy for

both as well.
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On August 12, 2008, Dr. Schlesinger performed an anterior discectomy at C4-5 and

C5-6, plus an anterior fusion at both levels.  On September 22, 2008, Claimant reported

that she could tell a significant difference in her condition–her right arm pain, numbness

and tingling, along with her headaches, were improved.  She went to physical therapy.

When she returned to Schlesinger on November 10, 2008, she stated that while her

radicular pain had resolved, she was still having a burning sensation.  He recommended

another MRI, and perhaps additional epidural steroid injections.  She was again furnished

a TENS unit.  The December 12, 2008 MRI was unremarkable, and she reported that the

TENS unit was helping.

During her December 29, 2008 physical therapy evaluation, Claimant complained

of continued severe cervical pain, along with numbness and tingling radiating into her right

arm and hand.  Activities of daily living cause an increase in pain, which she rated as 8/10-

9/10 on average.  She also stated that she “can’t feel her feet after 20 to 30 minutes of

activity.  Claimant uses the TENS unit.  An epidural steroid injection was performed, and

two more were ordered.  After her second injection, on January 12, 2009, she still reported

continuing pain of 8/10 to 9/10.  Following the third injection, on January 26, 2009,

Claimant stated that her pain had worsened, and was at 9/10 to 10/10.  She was

administered left C4-5 and C5-6 intral-articular facet blocks on March 4 and 25, 2009.

Nonetheless, she still rated her pain at 8/10 to 9/10, and was still having the problem with

numbness in the hands and feet.  Left-sided rhizotomies at C4-5, C5-6 and C6-7 were

performed on April 29, 2009.  On June 8, 2009, Claimant stated that her pain had been

reduced to 6/10, so Dr. Schlesinger ordered right sided rhizotomies.  These took place on
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June 17, 2009.  Her June 9, 2009 MRI showed stable post-surgical changes in C4, C5 and

C6, moderate right-sided neural foraminal narrowing at C4-5, and soft tissue strands in the

right C5-6 neural foramina.

Upon her return to Schlesinger on July 10, 2009, Claimant stated that she doing

well overall, but still has neck pain if she tries to do things such as clean her house.  She

related that she does not feel that she can go back to her regular job.  Dr. Schlesinger

wrote that he had done all he could for her, and was releasing her from care pending the

findings of a functional capacity evaluation.  On July 14, 2009, Schlesinger wrote:

Ms. Hardin was back today in follow-up.  She has had her FCE.  The FCE
determined that she was providing an unreliable effort.  They felt she could
at least do work in the light category.

Because of her unreliable effort, I cannot really give her any limitations, but
based upon the fact she has had a two-level ACF, I would say that she is
probably going to have permanent restrictions at least in the light to medium
category.  If we could get a reliable effort, I would be able to give [sic] more
specific.  I am going to say at this time that she is going to be restricted to
the light to medium capacity as defined by the Labor Department.

She has undergone an anterior cervical surgery at C4-5 and C5-6.  This has
solidly healed.  She has undergone bilateral facet rhizotomies at C4-5, C5-6
and C6-7.  She says that this has helped her quite a bit, but she is still
having pain, particularly with activity.  She does not feel like she can go back
to her regular job.

I will release her from further care at this time.  I think she has reached
maximum medical improvement.  I will give her a disability rating of 10% in
accordance with the ‘American Medical Association Guides to the Evaluation
of Permanent Impairment, 4th Edition’.  The rhizotomy itself can last up to
about nine months to a year and so she may have recurrent increased pain
and desire and acquire another round of rhizotomies.  This may be
necessary down the road, but certainly from the standpoint of her work
injury, I think she has reached maximum medical improvement with no
further treatment indicated at this point.
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As Schlesinger noted, the FCE reflected that Claimant gave an unreliable effort,

with only 41 of 54 consistency measures within expected limits.  She demonstrated the

ability to perform work in at least the Light category.

On August 10, 2009, Schlesinger wrote:

Ms. Hardin was back today in follow-up.  She continues to complain of neck
pain that is nonradicular in nature.

She got a new repeat MRI and this study shows postoperative changes only.
I see no evidence of any surgical problem here.  There is postop artifact
change.  The postoperative plain x-rays show the postoperative changes
fusion changes at C4-5 and C5-6, otherwise unremarkable.

I just do not see anything further I can do from a neurosurgical standpoint.
We have done facet blocks, epidural injections, and lots of therapy.  We are
really at the end of our rope.  She wants pain medications and I am going to
attempt to get her scheduled to see Dr. Richard, who works on chronic
narcotic patients to try to get them off of these narcotics and into a
comprehensive medical pain management program.  I will have Dr. Richard
see her for this.  There is nothing I can do further neurosurgically and I am
going to release her from care.  She has reached maximum medical
improvement.  There is nothing further for me to do.

Dr. Schlesinger referred Claimant to Dr. Ackerman.  He saw her on September 29,

2009.  Ackerman wrote that she was still complaining of pain, with tingling, stinging and

burning sensations in her upper extremities.  She had been sent to Dr. Richard to be

weaned off opioids, but did not wish to stop taking them.  Dr. Ackerman noted that “[t]he

patient does appear somewhat depressed and is crying.”  His assessment reads:

The patient has had surgery by a well-known surgeon in addition to having
epidural steroid injections and facet rhizotomies.  I am unable to determine
where her current pain generators are coming from.  I am in agreement with
Dr. Schlesinger that no narcotics are medically indicated at this time.  She
is healing.  I do not feel that further injection therapy would provide her with
further relief.  She has been given a TENS unit by Dr. Schlesinger, which
she does use.
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The doctor recommended Liboderm patches, Lyrica instead of Neurontin, plus

Amiltriptyline for sleep deprivation and depression.  He added:

It is my medical opinion that opioid therapy is not medically indicated at this
time as she has had multiple modalities, including physical therapy, that
should have helped her.  I do recommend a behavioral medicine
consultation, which may possibly identify the etiology of her chronic pain
syndrome.

On November 25, 2009, Dr. Ackerman informed Claimant that she would require long-term

medications.  She reported only being able to sleep five hours a night, and that sitting,

standing, walking and climbing stairs increase her pain.  The doctor assessed her as

having post-laminectomy syndrome.  No improvement was shown in her February 24, 2010

return visit.  In that instance, Ackerman wrote that Claimant has lumbar spondylosis and

facet syndrome.  He wrote that she could not return to work in the next 30 days.

ADJUDICATION

A. Whether Claimant is permanently and totally disabled.

Claimant has asserted that as a result of her compensable cervical injury and the

surgical treatment thereof, she is permanently and totally disabled; or, in the alternative,

that she is entitled to wage loss disability over and above her ten percent (10%) whole-

body impairment rating.  Respondents No. 1 disputes that she is permanently and totally

disabled or entitled to wage loss disability.

To be entitled to any wage-loss disability in excess of an impairment rating, the

claimant must prove by a preponderance of the evidence that she sustained permanent

physical impairment as a result of a compensable injury.  Wal-Mart Stores, Inc. v. Connell,

340 Ark. 475, 10 S.W.3d 727 (2000).  This standard means the evidence having greater
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weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, ___ S.W.3d ___; Smith v.

Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

Claimant’s compensable cervical spine injury is an unscheduled one.  Cf. Ark. Code

Ann. § 11-9-521 (Repl. 2002).  For that reason, her entitlement to wage loss disability

benefits is controlled by § 11-9-522(b)(1) (Repl. 2002), which states:

In considering claims for permanent partial disability benefits in excess of the
employee’s percentage of permanent physical impairment, the Workers’
Compensation Commission may take into account, in addition to the
percentage of permanent physical impairment, such factors as the
employee’s age, education, work experience, and other matters reasonably
expected to affect his or her future earning capacity.

See Curry v. Franklin Elec., 32 Ark. App. 168, 798 S.W.2d 130 (1990).  Such “other

matters” include motivation, post-injury income, credibility, demeanor, and a multitude of

other factors.  Id.; Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961).  As the Arkansas

Court of Appeals noted in Hixon v. Baptist Health, 2010 Ark. App. 413, ___ S.W.3d ___,

“there is no exact formula for determining wage loss . . . .”  Pursuant to § 11-9-522(b)(1),

when a claimant has been assigned an impairment rating to the body as a whole, the

Commission possesses the authority to increase the rating, and it can find a claimant

totally and permanently disabled based upon wage-loss factors.  Cross v. Crawford County

Memorial Hosp., 54 Ark. App. 130, 923 S.W.2d 886 (1996).

The term “permanent total disability” is defined in the statute as “inability, because

of compensable injury or occupational disease, to earn any meaningful wages in the same

or other employment.”  Ark. Code Ann. § 11-9-519(e)(1) (Repl. 2002).  The wage loss

factor is the extent to which a compensable injury has affected the claimant’s ability to earn

a livelihood.  Emerson Elec. v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001).
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In considering factors that may impact a claimant’s future earning capacity, the

Commission considers his motivation to return to work, because a lack of interest or a

negative attitude impedes the assessment of his loss of earning capacity.  Id.  The

Commission may use its own superior knowledge of industrial demands, limitations, and

requirements in conjunction with the evidence to determine wage-loss disability.  Oller v.

Champion Parts Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982).  Finally, Ark. Code

Ann. § 11-9-102(4)(F)(ii) (Supp. 2007) provides:

(a) Permanent benefits shall be awarded only upon a determination that the
compensable injury was the major cause of the disability or impairment.

(b) If any compensable injury combines with a preexisting disease or
condition or the natural process of aging to cause or prolong disability or a
need for treatment, permanent benefits shall be payable for the resultant
condition only if the compensable injury is the major cause of the permanent
disability or need for treatment.

“Major cause” is more than fifty percent (50%) of the cause, and has to be established by

a preponderance fo the evidence.  Ark. Code Ann. § 11-9-102(14) (Supp. 2009).

“Disability” is the “incapacity because of compensable injury to earn, in the same or any

other employment, the wages which the employee was receiving at the time of the

compensable injury.”  Id. § 11-9-102(8).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and  determine the true facts.  Id.  In so doing, the Commission is not required

to believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.
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The evidence adduced at the hearing reflects the following:  Claimant is 49 years

old, left school in the ninth grade, but obtained a GED.  She studied office administration

for one year at vocational technical school, but did not obtain a degree.  Her career history

has ranged from being a homemaker to being a waitress, nursing aide, factory worker,

bank teller and chiropractic assistant.  Her job for Respondent J&J required that she drive

a delivery truck and handle freight weighing up to 120 pounds.

It was while working there on August 23, 2007 when she sustained a compensable

cervical injury when her truck was rear-ended by another vehicle.  Testing showed

herniation at both C4-5 and C5-6, with significant root impingement at the latter level.  Dr.

Calhoun recommended a fusion and discectomy on C4-5 and C5-6, but Respondents No.

1 denied this.  Thereafter, Claimant went to Dr. Schlesinger and underwent conservative

treatment, including physical therapy, traction, a series of epidural steroid injections and

employment of a TENS unit.  These measures were unsuccessful, and Claimant was still

presenting with neck pain, burning pain down both arms, and hand numbness; so she

elected to proceed with the surgery recommended by Calhoun.  Dr. Adametz concurred

with this plan.

Schlesinger performed the multi-level discectomy and fusion on August 12, 2008.

Claimant’s pain improved at first, and then her symptoms returned and worsened.  She

underwent additional epidural steroid injections, and facet block injections and rhizotomies

as well.  But these only afforded her temporary relief.  She estimates that her pain “on a

good day” remains at 7/10 to 8/10.  Claimant uses prescription medication, heat, ice and

a TENS machine to obtain relief.  She is still treating with Dr. Ackerman, who has been
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unable to find the source of her pain and has stated that further injection therapy would not

benefit her.  This conflicts with Dr. Schlesinger, who before releasing her opined that she

may need more rhozotomies in the future.  He has noted that her post-surgical MRI

reflected only post-operative changes.  While Ackerman has written that opioid therapy is

not medically indicated, he has stated that she requires long-term medication therapy, and

cannot return to work at this time.  The Commission is authorized to accept or reject a

medical opinion and is authorized to determine its medical soundness and probative value.

Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay

Packing v. Bartlett, 67 Ark. App. 332, 999 S.W.2d 692 (1999).  Based upon my review of

the evidence, I credit both Schlesinger and Ackerman and find that Claimant still requires

treatment for her pain.

It was Claimant’s testimony that Dr. Ackerman told her that Dr. Schlesinger had

“butchered” her, and that her condition would only get worse; but neither her medical

records nor the testimony of her husband, who purportedly was present during this

conversation, corroborate her.  Thus, I do not credit this portion of her testimony.  In

assessing her credibility, I note her testimony that her medication has affected her ability

to recall information.  She was clearly sincere in describing her condition; but any belief,

no matter how sincere, is not a substitute for credible evidence.  Graham v. Jenkins

Engineering, 2004 AWCC 46, Claim No. F112391 (Full Commission Opinion filed March

12, 2004).  Thus, her medical records are more probative on the matter of her current

condition.
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As a result of her condition, it is Claimant’s belief that she cannot sit for longer than

45 minutes at a time, or stand for more than 40 minutes.  While she stated that she cannot

lift more than 10 pounds, she admitted that she can lift a gallon of milk.  She no longer

performs yard work, and cleans her house less frequently than she did prior to the

accident.  Her cooking has been curtailed.  Based on her experience as a waitress,

nursing assistant, factory worker, bank teller and chiropractic assistant, she does not think

that her present condition would enable her to return to any of these professions.  The

town in which she lives, Salem, has a poor job market.  She had to live away from home

during the work week in order to work for J&J; and in order for her to again become

gainfully employed, she would have to commute a significant distance to a better job

market. However, her neck condition has made it difficult for her to travel long distances.

Because of her condition, she has become depressed.  Her FCE reflects that she did not

put forth a reliable effort, and that she demonstrated the ability to perform work in at least

the Light category.  Schlesinger opined that she might be able to work in the Light to

Medium category.  I credit these findings over Claimant’s testimony on this matter.  I also

note that Dr. Ackerman has diagnosed Claimant as having lumbar spondylosis–although

such a condition can have no connection to her compensable injury.

She has been thus far unsuccessful in obtaining Social Security disability benefits.

The evidence shows that Claimant is not motivated to return to the workforce.

After consideration of the foregoing, I find that Claimant has not proven by a

preponderance of the evidence that she is permanently and totally disabled.  However, I

do find that after considering her age, education, work experience, the nature and extent
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of her injury, her permanent restrictions, and all other relevant factors, she has sustained

a seventeen percent (17%) impairment to her wage earning capacity in excess of her ten

percent (10%) anatomical impairment.  In so doing, I find that Claimant’s compensable

August 23, 2007 cervical spine injury is the major cause of her wage-loss disability.

B. Whether Claimant is entitled to a controverted attorney’s fee.

I find that Respondents No. 1have controverted Claimant’s entitlement to wage-loss

disability benefits over and above her impairment rating.  Her attorney is thus entitled to

a controverted attorney’s fee on all indemnity benefits awarded to her herein, pursuant to

Ark. Code Ann. § 11-9-715 (Repl. 2002).

CONCLUSION AND AWARD

Respondents No. 1 are directed to pay benefits in accordance with the findings of

fact and conclusions of law set forth above.  All accrued sums shall be paid in a lump sum

without discount, and this award shall earn interest at the legal rate until paid, pursuant to

Ark. Code Ann. § 11-9-809 (Repl. 2002).  See Couch v. First State Bank of Newport, 49

Ark. App. 102, 898 S.W.2d 57 (1995).

Claimant’s attorney is entitled to a 25 percent (25%) attorney’s fee on the indemnity

benefits awarded herein, one-half of which is to be paid by Claimant and one-half to be

paid by Respondents No. 1 in accordance with Ark. Code Ann. § 11-9-715 (Repl. 2002).

See Death & Permanent Total Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65

S.W.3d 463 (2002).

IT IS SO ORDERED.
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________________________________
Hon. O. Milton Fine II
Administrative Law Judge


