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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. E408211

MICHAEL HAND, EMPLOYEE                
CLAIMANT

TRIPLE H ELECTRIC COMPANY, INC., EMPLOYER        RESPONDENT

HOUSTON GENERAL INSURANCE COMPANY, CARRIER        RESPONDENT

ORDER AND OPINION FILED FEBRUARY 7, 2011 

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE JIM BURTON, Attorney at Law, Jonesboro,
Arkansas.

Respondents represented by the HONORABLE MELISSA WOOD, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing on December 10, 2010 in Jonesboro,

Arkansas.  A prehearing conference was held on September 28, 2010 and a prehearing

order was filed on September 29, 2010.  

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was a June 23, 1994 compensable leg injury.

2.  The compensation rates are $267/200.

3.  Respondents #1 accepted a permanent impairment rating of 100% to the

left lower extremity.

4.  The claimant reached maximum medical improvement on October 13,
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2004.

The claimant contends that he is permanently and totally disabled and entitled to

attorney’s fees.  All other issues are reserved.

Respondent #1 contends that the claimant is not permanently and totally

disabled.  Respondents contend all appropriate benefits are being paid with regard to

the medical.

Respondent #2 will defer to the outcome of litigation.

ISSUES TO BE LITIGATED

1.  Permanent and Total Disability Benefits.

2.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann

§11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  There was a June 23, 1994 compensable leg injury.

2.  The compensation rates are $267/200.

3.  Respondent #1 has accepted 100% permanent impairment to the left

lower extremity.

4.  The claimant reached maximum medical improvement on October 13,

2004.
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5.  The claimant has failed to prove by a preponderance of the evidence that

he is permanently and totally disabled.

DISCUSSION

The claimant, 46 years old, worked for the respondent employer in 1994 as a

Master Electrician and on June 23, 1994 he was wiring a building in West Helena.  The

claimant was standing at the corner of the building when a forklift hit him and pinned

his left leg against a parking barrier.  According to the claimant, he was hit about eight

inches above his left knee and his femur was completely severed.  The leg was twisted

backwards with the bone sticking out.  The claimant has had 12 to 15 bone surgeries

on his leg with the last surgery being a titanium rod from his hip to the knee and that

was in 2007.  The claimant has also treated primarily with Dr. Muhlbauer, a

neurosurgeon in Memphis, and has undergone two or three nerve repair surgeries.

According to the claimant, he has no feeling in his left leg from the knee down

through his left foot.  The left leg is one and a half inches shorter than the right leg. 

The claimant wears an orthopedic or built-up shoe on the left foot.  The claimant also

uses a cane.  The claimant is currently receiving social security disability benefits and

some VA compensation.  

The claimant testified that he can stand about ten minutes before he has to sit

and if he does not, his back starts hurting as well as his leg and hip.  He has swelling in

his feet constantly and he wears surgical stockings.  He can sit for about one hour

without propping up his leg to prevent swelling.  He currently takes Cymbalta, Lyrica,

Tizanidine, Trazodone and Hydrocodone.  The medications give him a dry mouth and
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affect his memory and concentration.  He also experiences headaches.  The claimant

has taken various injections but with no lasting relief and he considered his pain level

on a good day to be three or four.  Some days the claimant cannot get out of bed and

he estimated that to be five or six days per month.  

The claimant takes Trazodone to help sleep but sleeps only two to three hours

at a time without waking up in pain.  The claimant’s daughter-in-law comes in and

cleans for him and his 13 year old son cooks some.  The claimant testified that he has

gained weight since the injury as he cannot exercise.  He explained that his previous

job was physical with walking, lifting, climbing and carrying objects.  He also played

softball, bowled and fished and can no longer do those activities.  The claimant sees

his family doctor every three months for prescription refills and last saw Dr. Whittle in

September 2010.  

The claimant testified that he met with two different vocational people and one

time was sent a listing with about 10 jobs for him to pursue.  He explained that one job

was running the cash register at a gas station and he would not be able to stand and

do that.  Another job was a set-up operator for a factory and another was a supervisor

on an assembly line.  He testified that he would not be up to the walking either of these

jobs required.  He further testified that his medication affects his memory and

concentration.  The claimant has not applied for any jobs.  He did met with a lady from

Jonesboro Rehabilitation Services about going back to school.  

The claimant testified at the hearing that he was at an eight pain level and would

be in such pain tomorrow, he would be unable to get out of bed.  The claimant took
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pain medication before making the trip to court.  The claimant verified that he had not

taken any on-line course work since he does not like that type class.  

The claimant confirmed that he had undergone between 15 and 17 surgeries on

his leg since the incident.  He currently wears compression stockings, a special built-up

shoe, uses a cane and sometimes a walker.  The claimant has previously used a

wheelchair and a scooter but no longer has either.  

Monica Fraser, vocational counselor and medical case manager, testified that

she first met the claimant in April 2009.  She was asked to perform an initial

assessment for vocational services which would involve completing a transferrable

skills analysis and labor market survey.  Ms. Fraser testified that she sent the claimant

three letters offering job openings.  Ms. Fraser testified that she reviewed the claimant’s

medical records and noted that Dr. Park indicated the claimant could do work in the

medium physical demand category which would be no lifting over 50 pounds.  Ms.

Fraser testified that she spoke with the claimant about some of the job listings and he

advised her that he was not interested in vocational services because he was receiving

social security disability benefits.

Ms. Fraser testified that she advised the claimant about the Ticket to Work

Program that is offered to people currently on social security disability and it keeps you

from losing your benefits until you have successfully reentered the workforce.  Ms.

Fraser also mentioned the Arkansas Rehabilitation Services.  Ultimately, the vocational

assistance was stopped because of the claimant’s lack of interest.   

ADJUDICATION
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Permanent and total disability is defined as inability, because of compensable

injury or occupational disease, to earn any meaningful wages in the same or other

employment. Ark. Code Ann.§ 11-9-519(e)(1).  The burden of proof shall be on the

employee to prove inability to earn any meaningful wage in the same or other

employment. Ark. Code Ann. § 11-9-519 (e)(2).  The same factors considered when

analyzing wage loss disability claims are usually considered when analyzing

permanent and total disability claims.  See Ark. Code Ann. § 11-9-519 (c); Rutherford v.

Mid Delta Community Services, Inc., _____Ark. App. ____,

____S.W.3d_______(2008).  Such factors include the worker’s age, education, work

experience, medical evidence and any other matters which may reasonably be

expected to affect the worker’s future earning power.  Other factors include motivation,

post-injury income, credibility, demeanor, prior work history and education.  Glass v.

Edens, 233 Ark.786, 346 S.W.2d 685 (1961); City of Fayetteville v. Guess, 10 Ark. App.

313, 663 S.W.2d 946 (1984); Curry v. Franklin Electric, 32 Ark. App. 168, 798 S.W.2d

130 (1990), 54 Ark. App. 130, 923 S.W.2d 886 (1996).  Consideration has also been

given to the medical evidence showing the claimant’s severe pain and the side effects

associated with the narcotic pain medication taken daily.  See Whitlatch v. Southern

Development, 84 Ark. App. 399, 141 S.W.3d 916 (2004).  

The claimant in the instant case has a scheduled injury.  We must consider Ark.

Code Ann. §11-9-519 (c) which provides: “In all other cases, permanent total disability

shall be determined in accordance with the facts.”  This section must be read in

conjunction with Section 519 (b) which references multiple body parts for scheduled
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injuries.  

After considering the testimony, the medical evidence, and all the factors to be

considered in deciding permanent and total disability, I find the claimant has failed to

prove by a preponderance of the evidence that he is permanently and totally disabled.  

The claimant is a high school graduate as well as graduating from a Vo-Tech School in

1984 in industrial electricity and electronics.  The claimant continued his schooling at

night and became certified as a Journeyman Electrician and worked in that capacity

until his compensable injury.  The claimant has undergone 15-17 surgeries on his left

leg and has numbness from the knee down with the left leg being shorter.  The claimant 

wears a built up shoe on the left foot, wears compression stockings and uses a cane.  

The medical evidence provides that on October 6, 1998, Dr. Robert T. Bobo and

Dr. Charlie Taylor opined that the claimant was permanently disabled for any work

activity requiring standing or walking to any significant extent.  (Cl. Exh. 1, p. 112). 

Respondent #1 accepted 100% permanent impairment to the left leg. 

Dr. Paige Whittle’s July 12, 2001 report indicated the claimant was interested in

job retraining.  On January 6, 2004 Dr. Whittle opined that the claimant was limited to

sedentary type work with no more than 30 minutes standing at a time with no more than

one to two hours standing in a day.  Because the claimant uses a cane, he would be

able to perform minimal lifting. There is a November 13, 2007 office note from Dr. Park

at the Campbell Clinic that responds to work status: “Medium work range as according

to US Dept. of Labor: Needs vocational counseling.”  Cl. Exh. 1, p. 143.   Dr. Ashley

Park also opined on November 13, 2007 that the claimant participated in a functional
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capacity evaluation and this provided the claimant could work in the medium range

work capacity but could not return to his pre-injury occupation.  

The claimant has not applied for employment since he reached his maximum

medical improvement.   The claimant failed to pursue the Ticket to Work program

offered in conjunction with social security administration and the Arkansas

Rehabilitation Services as suggested by Monica Fraser in February 2010.  Monica

Fraser, vocational counselor and medical case manager, testified that the claimant told

her he did not want to apply for jobs and jeopardize his social security disability

benefits.  Ms. Fraser discontinued her vocational assistance after that conversation. 

Ms. Fraser had supplied the claimant with a number of openings within a 30 miles

range of his home.  

Ms. Fraser was aware that the claimant took Cymbalta, Lyrica, Tizanidine,

Trazodone and Hydrocodone and did agree that this was a significant medication load. 

The claimant testified that he is unable to get out of bed some days and he has

problems with memory and concentration because of his medications.  

Great weight was given to Dr. Whittle and Dr. Park’s opinions that the claimant

could work in a medium capacity or sedentary type job and each was familiar with the

claimant’s medicine regime. The claimant participated in a functional capacity

evaluation and the results provided that medium work was appropriate.   Certainly it is

understood that a functional capacity evaluation is often a helpful expert opinion, it is

not conclusive evidence of a claimant’s capacity to work.  Second Injury Fund v. Exxon

Tiger Mart, 70 Ark. App. 101, 15 S.W.3d 345 (2000). While it is clear that the claimant
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sustained a serious injury in light of the injury being 100% impairment to the left leg, the

claimant has not demonstrated motivation to return to work.  Respondents #1 provided

vocational assistance in helping the claimant find other suitable employment but the

claimant did not avail himself to the assistance.  The claimant is a young man, 46 years

old, who has a skill as an electrician that would be transferable and was also proficient

with computer skills.  

ORDER

The claimant has failed to prove by a preponderance of the evidence that he is

permanently and totally disabled.  The claim for benefits is respectfully denied and

dismissed.

IT IS SO ORDERED. 

_______________________________
LINDA K. MARSHALL
Administrative Law Judge 


