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Respondent No. 2, represented by Ms. Christy King, Attorney at Law, Little Rock,
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STATEMENT OF THE CASE

On July 7, 2011, the above-captioned claim was heard in Little Rock, Arkansas.  A

prehearing conference took place on May 16, 2011.  A prehearing order entered that same

day pursuant to the conference was admitted without objection as Commission Exhibit 1.

At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  With an

additional stipulation reached at the hearing, they are the following six, which I accept:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee-employer-insurance carrier relationship existed on July 11,

2006, at which time Claimant sustained a compensable back injury.

3. Claimant has been assigned a ten percent (10%) anatomical impairment

rating.

4. Claimant’s average weekly wage of $677.82 entitles her to compensation 

rates of $452.00/$399.00.

5. Temporary total and medical benefits were paid.

6. If called to testify, Claimant’s husband, Emil Hammond, would corroborate

her testimony concerning what she is and is not able to do each day.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

With the amendment of the fourth at the hearing, they read as follows:

1. Whether Claimant is entitled to additional medical treatment.

2. Whether Claimant is entitled to the ten percent (10%) anatomical impairment

rating she was assigned, plus permanent partial disability benefits pursuant

to the rating.

3. On what date did Claimant reach the end of her healing period?

4. Whether Claimant is permanently and totally disabled or, in the alternative,

entitled to wage loss disability benefits.

5. Whether Claimant is entitled to a controverted attorney’s fee.
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Contentions

At the hearing, the parties discussed the contentions set forth in Commission Exhibit

1.  With the amendment of the second contention by Respondent No. 2 pursuant to the

June 28, 2011 letter of counsel contained in Commission Exhibit 2, the respective

contentions of the parties are the following:

Claimant:

1. Claimant contends that she sustained a compensable injury and has

received some benefits.

2. Claimant is under the care of Dr. Chakales, who suggests additional

treatment which has been denied.  The claimant’s condition is worsening;

and because of her injury, she falls on a regular basis.

3. The claimant sustained a ten percent (10%) anatomical impairment rating

and is permanently and total disabled.

4. The claimant has had a functional capacity evaluation that indicates she is

unable to do any type of work, and it was determined she gave a valid effort.

5. These issues have been controverted, and the appropriate attorney fees

should attach.

Respondents No. 1:

1. Respondents No. 1 contend that they have paid appropriate benefits and

that the claimant is not permanently, totally disabled.

Respondent No. 2:

1. Respondent No. 2 contends that if the claimant is found to be permanently

and totally disabled, the Trust Fund stands ready to commence weekly
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benefits in compliance with Ark. Code .Ann. § 11-9-502 (Repl. 2002).

Therefore, the Trust Fund has not controverted the claimant’s entitlement to

benefits.

2. The Death and Permanent Total Disability Trust Fund is deferring to the

outcome of this litigation, but would like to state the following contention:  in

the event that Claimant is determined to be permanently and totally disabled,

she would not be entitled to benefits prior to her last day of employment,

which appears to be approximately March 18, 2010.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant/witness and to observe her demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has proven by a preponderance of the evidence that she is entitled

to additional treatment of her compensable back injury by Dr. Harold

Chakales, including Voltaren gel, injections, physical therapy and a lumbar

MRI.

4. Claimant reached the end of her healing period on March 6, 2008.
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5. It has been proven by a preponderance of the evidence that Claimant is

entitled to a five percent (5%) whole-body impairment rating and permanent

partial disability benefits pursuant thereto.

6. Claimant has not proven by a preponderance of the evidence that she is

permanently and totally disabled.

7. Claimant has proven by a preponderance of the evidence that she is entitled

to twenty-five percent (25%) in wage loss disability benefits over and above

her five percent (5%) impairment rating.

8. Claimant has proven by a preponderance of the evidence that she is entitled

to a controverted attorney’s fee.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing; and as discussed above, the parties

stipulated that her husband, Emil Hammond, would corroborate her testimony concerning

what she is and is not able to do.

In addition to the prehearing order discussed above, the other exhibits admitted into

evidence in this case were Commission Exhibit 2, the June 28, 2011 and June 23, 2011

letters from counsel for Respondent No. 2 to the Commission, plus attachments, consisting

of five pages; and Claimant’s Exhibit 1, a compilation of her medical records, consisting

of three index pages and 87 numbered pages thereafter.

Testimony

Tina Hammond.  Claimant testified that she is 63 years old, is married, and has four

grown children.  She graduated from high school and “did some college.”  Her entire
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working life has been in the insurance industry.  Claimant’s last job was with Respondent

Arkansas Blue Cross & Blue Shield (hereinafter “Blue Cross”), where she was a claims

specialist.  She described her job as follows:  “I processed claims.  I made evaluations on

whether claims could be paid or could not be paid.  That’s about it.”  This was a desk job,

but required that she handle files of all sizes–but no lifting of more than ten pounds.  As

for the other physical requirements of the position, she stated that it involved “[u]p and

down, stooping a lot, bending . . . not that much walking, but a little walking.”

When asked to relate how she was injured on July 11, 2006, she testified:

I was walking down the stairs.  There was a screw that had came out the
wall.  A big screw about that big (indicating) that had came out of the wall,
the handrail.  It was on the steps.  I did not see it.  I stepped down, and I just
rolled all the way down.

Asked what injuries she sustained, she responded, “My back and my neck.  I hit my face,

my head.  I hit my face.”

Respondents initially sent her to a doctor, who in turn referred her to Dr. Fred

Blankenship.  In addition to referring her to Dr. Phillip Kravetz, Dr. Blankenship prescribed

medication and sent her to physical therapy.  However, this treatment did not alleviate her

pain.  She added that the pain in her face went away, her neck pain is “off and on,” and

that her back pain has remained the same.  Kravetz administered injections, which only

helped for a couple of weeks.  He was considering surgery for her at some point, and

wanted to perform a discogram first.  But he was unable to do so because Claimant is

allergic to steroids, a component of the test.  Kravetz ended up referred her to another

physician, Dr. Sunder Krishnan.  Thereafter, Dr. Harold Chakales took over her care at the

request of Respondents.  She again underwent therapy, and he administered shots and
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prescribed a topical analgesic, which she testified helps her condition.  Nonetheless, she

maintained that her problems have never completely ceased.  She has been satisfied with

Chakales’ care, and would like to return to him.  Respondents have prevented her from

treating with him further.

While undergoing treatment, Claimant continued to work for Blue Cross.  Her

longtime job, however, caused her problems because of the sitting and bending involved.

She testified that “the paramedics came a couple of times . . . [b]ecause I just couldn’t

move.  I bent over to get something out of the drawer, and I couldn’t get back up.”  Due to

these problems, she was having to miss work–despite her best efforts to continue.  During

this period, she went straight to bed upon arriving home from work because it took all of

her efforts just to keep working.  Ultimately, she was terminated for lack of attendance, and

has worked nowhere since then.  She was approved in December 2010 to receive Social

Security disability benefits.

Claimant denied having any pre-existing back or neck problems.  She did not miss

much work prior to the accident.  But because of her current back condition, she can no

longer straighten up after she bends over, and is unable to sit for prolonged periods.  Her

job required that she bend a lot in order to access files.  She “fall[s] a lot”–something she

did not do prior to the accident.  Her condition has remained about the same.  Claimant

experiences pain and numbness in her legs.  Activity increases her symptoms.  She stated

that she can walk more readily than she can sit–but added that she “can walk for maybe

a block.”  Claimant has difficulty sleeping, but does not know why.  She has pain “not all

the time.  Some times.”  During a period of about 90 minutes each day, she must sit or lie

down.  Because of her condition, her husband performs most of the household chores.
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She can no longer go bowling or swimming.  Claimant stated that she was involved in an

automobile accident that was caused by her leg becoming numb; for that reason, she only

drives one or two times per week, and only on short trips.  She maintained that the only

thing preventing her from working is her work-related injury.  While she has hypertension

and diabetes, both are controlled by medication.

Under questioning from Respondents, Claimant testified that even though she could

not undergo a discogram because of her steroid allergy, no alternative tests were

discussed.  Her most persistent or severe problems are in her low back.  Dr. Kravetz told

her that surgery for the problem in her low back probably would not achieve a good result.

He also told her that she should not work.

While she has entertained thoughts of undergoing vocational training, she is aware

that to do so would require extensive sitting in class–which she cannot do without great

discomfort.  She is only able to sit about 15 minutes at a time without pain.  Claimant is

able to lift a carton of milk, but was unable to lift the 10 or 15 pounds that was part of her

functional capacity evaluation (“FCE”).  Since her termination, Claimant has not looked for

work because she does not feel that she could do anything.  However, she later stated that

she “send[s] out resumes all the time,” and has applied for positions on six occasions.  She

stated that if any of these prospective employers expressed interest in her, she would try

to follow up with them.  Claimant has been drawing unemployment benefits, in the amount

of $1,283.00 per month, since September 2010; and she will continue doing so into 2012.

Had her situation with Blue Cross not turned out the way that it did, she would have

continued to work there until she reached the age of 66.
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Under further questioning by her counsel, Claimant stated that she now has

problems with swelling in her legs.  Her difficulty with lifting is due to her inability to bend

over; she can lift while in a sitting position.  Were she to reenter the workforce, additional

treatment from Dr. Chakales would be especially beneficial.  But she does not believe that

she could again hold a job that required eight hours a day, 40 hours a week.

When questioned again by Respondents, Claimant stated that the cream prescribed

by Chakales was the only thing that has given her real relief.  Injections have only provided

relief for two to three hours.

Under questioning by me, Claimant testified that she only has two boxes left–about

one month’s supply–of the Voltaren, the analgesic cream.  She is seeking this, along with

injections and physical therapy–which Chakales was also prescribing.

Claimant stated that her ability to stand is better than her ability to sit.  Had she been

offered a standing workstation, she believed that she “probably could” have performed her

job at Blue Cross.  But no such accommodation was offered.  As part of her unemployment

benefits application, she had to certify that she is ready, able and willing to work.  She

added, “And I am if I can find something that I can do.”  These positions she has applied

for are ones involving insurance claims or secretarial work.  She believes that she is

physically capable of performing them because they are only part-time–less than 28 hours

a week.  Each involves a three-day workweek, seven to eight hours a day.  Although they

are sitting jobs, Claimant is of the opinion that she can do them, as long as she can

periodically get up and walk around.  She was able to do this at Blue Cross, “but my case,

they were mad at me, so I could not leave my desk, really.”
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1Claimant purportedly sustained other injuries in her work-related fall.  But
because these are not relevant to the issues before me, they will not be discussed.

Exhibits-Medical

The medical records of Claimant introduced at the hearing that are contained in

Commission Exhibit 2 and Claimant’s Exhibit 1reflect the following:

Claimant presented to Dr. Kevin Hiegel on July 11, 2006, complaining of, inter alia1,

pain in her coccyx.  She related that she stepped on a large screw at work and fell down

some stairs.  The doctor diagnosed her as having a left-sided lumbar strain and coccydynia

from a contusion and prescribed Lorcet and Flexeril.  She returned on July 24, 2006 and

stated that her back pain had worsened.  Hiegel could find nothing objective, but referred

her to physical therapy and to an orthopaedist.

On July 26, 2006, she went to Dr. Blankenship.  He noted that her x-rays were

negative, as did Hiegel, and found no evidence of spasm.  The doctor recommended a

bone scan.  This test, performed on August 2, 2006, showed heterogeneous spinal activity

that suggested multilevel degenerative change, along with peripheral degenerative change.

Blankenship on August 4, 2006 recommended that she undergo a lumbar MRI before

beginning therapy.  The MRI, conducted on September 1, 2006, showed mild central

acquired spinal canal stenosis and a broad-based small focal annular tear at L4-5, with

mild foraminal encroachment; a small broad-based annular tear at L5-S1, abutting the right

S1 nerve root; and a far left posterolateral focal disc protrusion at L3-4 that was not

abutting or compressing the exiting nerve root.  She had degenerative findings as well.

Blankenship on September 8, 2006 wrote that Claimant wanted to return to work and could

do so “as long as she is allowed to sit and get up and get around if she has difficulty.”  An
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EMG and nerve conduction study on September 20, 2006 were normal.  In her examination

on September 27, 2006, she refused to flex her spine because of pain.  Dr. Blankenship

took her back off work and sent her to physical therapy.  She reported feeling better on

October 6, 2006.  The doctor kept her off work, but set her up for a lumbar epidural steroid

injection.  On October 23, 2006, Blankenship let her return to work, but kept her in therapy.

She still complained of pain on December 15, 2006, so Dr. Blankenship referred her to Dr.

Kravetz.

However, the next record in evidence is dated August 17, 2007, and is again from

Dr. Blankenship.  She stated that she was having intermittent pain in the back and both

lower extremities, and denied having pain in the left lower extremity before.  But the doctor

stated that he had no more recommendations to make with respect to these symptoms.

However, she returned to him on December 11, 2007 and reported having increasing

difficulty with her back, and that she had been using a TENS unit.  Blankenship

recommended a repeat lumbar MRI.  This test, conducted on January 17, 2008, showed

a mild infrapedicular and far left lateral annular bulge at L3-4, which contacts the exiting

left L3 nerve root; a mild broad-based annular bulge at L4-5 with associated midline

annular tearing, contacting but not displacing the exiting right L4 nerve root; and midline

tearing at L5-S1 similar to the level above it that contacts the exiting nerve roots.  The

findings at L4-5 and L5-S1 were noted to be degenerative.  Dr. Blankenship on January

23, 2008 wrote that the MRI showed no focal significant disc bulge, herniation or

protrusion.  Claimant presented on that day with considerable back and right lower

extremity pain.  He recommended additional therapy, and review by a radiologist of her

MRIs for comparison.  The comparison showed no changes from 2006, and Blankenship
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wrote that he was “somewhat at a loss to explain this lady’s continuing discomfort . . . .”

He discontinued therapy because it was not helping, and again referred her to Kravetz.

Claimant went to Dr. Kravetz on February 5, 2008.  He recommended injection

therapy, a diagnostic facet injection, and possibly a radiofrequency procedure and

transforaminal epidural steroid injections.  Kravetz wrote:  “From the standpoint of work,

I certainly have no reason to think that at this point the patient could do a sedentary type

of job as her description is.”  When she underwent bilateral facet injections on February

26, 2008, Claimant reported that she is allergic to steroids.  She told Kravetz on March 6,

2008 that the injection was of no help.  He told her that he is not sure that there is much

else that could be done to her other than surgery, and he did not give her with that option

“a particularly good chance of improvement.”  Claimant did not express interest in surgery.

The doctor wrote:

Therefore, today if the patient does not decide to pursue any additional work-
up looking toward surgery, I would have to say that the patient is at maximum
medical improvement.  Based on her complaints of back pain and leg
radiculopathy, she would have a DRE lumbosacral category of radiculopathy
with a 10% impairment rating.  Although, the back pain clearly is worse than
the leg symptoms, she does clearly have leg radicular complaints and
imaging study results that do show stenosis.

Apparently, Claimant overcame her initial opposition to surgery and at least

investigated the option.  She went to Dr. Sunder Krishnan for a diskogram to assist in

surgical work-up.  But she was confused and told Krishnan that she was not sure if she

wanted the procedure or surgery.  For that reason, he instructed her to return to Kravetz

to discuss, and suggested that she see an allergist regarding her steroid allergy.  Krishnan

stated that for patients like Claimant with iodine allergies, he prescribes

Methylprednisolone.  Claimant informed Kravetz that Krishnan would not do the diskogram
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without steroids.  The doctor on July 8, 2008 wrote that he was unsure if steroids were

required, but that “[u]nfortunately the patient[‘s] back pain is still the primary complaint and

really without a diskogram I would not feel comfortable offering her any kind of surgical

intervention.”  He stated that he had nothing else to offer her.  She returned to him on

October 9, 2008, and he wrote:

At this time I had again a very lengthy discussion with the patient.  I made
sure today, again that the patient does understand the terms maximum
medical improvement as well as the impairment rating concept.  The idea of
maximum medical improvement is that with all planned and completed
medical treatment, the patient is as good as she gets.  This would certainly
appear to be the case.  Certainly the patient is not all better, but at this point
there is nothing more than we would expect to be doing.  The patient
continues to have complaints of back pain and leg symptoms.  Of course
with the back pain being worse than the leg.  From day one there has always
been a combination of these complaints.  Based on all the factors involved,
I would have to say that the patient is at maximum medical improvement.
Using the AMA Guide to Evaluation of Permanent, 4th edition, the patient
clearly has a DRE lumbosacral category of III under radiculopathy. Despite
the fact that there may be multiple levels involved, they are all within the
lumbar spine.  This gives her a 10% whole person impairment.  As far as
additional treatment, certainly that may be optional for the patient down the
road, although we will still run in that same fact with regards to discography.
Certainly, if the leg symptoms are ever enough of an issue without the back
pain, discography would not be necessary.  Whether or not the work
insurance will be involved with that down the road is difficult to say.  At this
time, again the patient appears to understand everything.  We put her at
maximum medical improvement.  We have given her an impairment rating.
I do next expect to see her back on any sort of regular basis.  Indeed, while
I would be happy to see her back, I am not quite sure what I would have to
offer the patient if she were to return to see me.  As far as restrictions, her
restrictions are really based on pain complaints.  I certainly think an FCE
could be done if the insurance company wanted to in order to give her some
sort of restrictions.  However, again these are not based on anatomic
findings, but based on pain complaints related to the anatomy.

Claimant returned to Dr. Kravetz on June 4, 2009, but her condition at that time had not

changed.  He again explained that while surgery might help her radiculopathy, it would not

necessary help her back pain–which is her primary pain.  She did not seem to be
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interested in surgery anyway, and he thought her to be a poor surgical candidate.  Kravetz

stated that she should perhaps obtain a second opinion.

Dr. Chakales saw her on December 7, 2009, opined that “she suffers a lumbar disc

type of syndrome,” and recommended a lumbar epidural injection.  When he saw her again

on December 16, 2009, he prescribed Voltaren gel, a topical treatment.  Because of her

steroid injection, he did not schedule her for an epidural, but instead administered a trigger

point injection of Marcaine.  On January 4, 2010, she reported that the gel had helped.  He

recommended another EMG on January 14, 2009, and wrote that she has “intractable back

pain and sciatica.”  He gave her pain pills and muscle relaxers on March 1, 2010.

On March 24, 2010, she underwent a Dictionary of Occupational Titles Residual

Functional Capacity (“DOT-RFC”) Battery.  The evaluator wrote:

The Dictionary of Occupational Titles places Ms. Hammond’s occupation as
a Claims Clerk I in the sedentary strength category.  Therefore, Ms.
Hammond does not meet these strength requirements and may not return
to work as a Claims Clerk I.

Based on the strength classifications as established by the Dictionary of
Occupational Titles, Ms. Hammond is currently unable to return to work in
any capacity.  She is not capable of lifting anything at all.  Her maximum
carrying capacity is 10.0 pounds.  According to the DOT-RFC battery, Ms.
Hammond must be capable of meeting the Demand Minimum Functional
Capacity for both lifting and carrying strength categories in order to return to
work at any capacity.

On March 25, 2010, Chakales wrote that Claimant has an anterolisthesis of L4 on

L5, with spinal stenosis, and also suffers from obesity.  Claimant reported to him that she

had a flare-up of back pain, and he administered a trigger point injection with Lidocaine

and Cortisone.  She later reported having a reaction to the steroid.  He recommended

continued therapy on May 10, 2010.
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In her therapy evaluation on May 18, 2010, Claimant reported that her back went

out while she was driving on March 20, 2010.  Since that time, she has had four episodes

where the pain caused her to “buckle” and fall to the floor.  She rated her pain as 8/10 with

no medication, and stated that it worsens with sitting more than one hour and walking six

to seven blocks.  Claimant stated that she plays Wii tennis and bowling.  Therapy three

times a week for six weeks was recommended.  On September 2, 2010, Dr. Chakales

recommended a repeat MRI of the lumbar spine to see if her condition had worsened, but

Respondents denied this.  On October 1, 2010, he stated that Claimant “acts as if she has

a symptomatic disc with chronic radicular symptoms.”  He again opined that she should

have another MRI before being placed at maximum medical improvement and rated.  On

November 3, 2010, Chakales wrote:

She continues to have the same problems.  Ms. Hammond fell 2 weeks ago
because she was unsteady and struck her head.  I requested a repeat MRI,
but apparently this was declined.

Clinically, I feel Ms. Hammond has reached maximum medical improvement.
She still suffers residuals of a lumbar spine injury with a possible disc
problem and compression.

Exhibits-Nonmedical

Commission Exhibit 2.  This exhibit is comprised of a letter by counsel for

Respondent No. 2 in which she added a contention.

ADJUDICATION

A. Whether Claimant is entitled to additional medical treatment.

Claimant has contended that she is entitled to additional treatment by Dr. Chakales.

Arkansas Code Annotated § 11-9-508(a) (Repl. 2002) provides that an employer shall
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provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  This standard means the evidence

having greater weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, ___ S.W.3d

___; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).  What

constitutes reasonable and necessary medical treatment is a question of fact for the

Commission.  White Consolidated Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396

(2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d 333 (2001).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and  determine the true facts.  Id.  In so doing, the Commission is not required

to believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

While she was the sole witness at the hearing, a claimant’s testimony is never considered

uncontroverted.  Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).

Claimant testified that she is still experiencing back pain as a result of her

compensable injury, and that while it is not present all of the time, it has not abated.  She
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desires to return to Dr. Chakales for additional treatment of her symptoms.  He was

providing her Voltaren gel, a topical analgesic that she testified has been the only thing that

has given her real relief.  She is seeking this, plus the injections and physical therapy that

Chakales was also furnishing.  Claimant stated that his treatment would be particularly

beneficial if she is able to return to work.  I credit her testimony.  In reviewing her medical

records, I note that as part of his treatment of her, Dr. Chakales recommended that she

undergo another MRI in order to determine if her back condition had changed.

“Medical treatments which are required so as to stabilize or maintain an injured

worker are the responsibility of the employer.”  Artex Hydrophonics, Inc. v. Pippin, 8 Ark.

App. 200, 649 S.W.2d 845 (1983).  After consideration of the foregoing, I find that Claimant

has proven by a preponderance of the evidence that she is entitled to all the additional

treatment that she is seeking and/or which Chakales has recommended, as outlined

above.

B. Whether Claimant is entitled to the ten percent (10%) anatomical impairment

rating she was assigned, plus permanent partial disability benefits pursuant

thereto.

Claimant has argued that she is entitled to the ten percent (10%) impairment rating

that was assigned to her by Dr. Kravetz on March 6, 2008 and October 9, 2008, along with

benefits pursuant to it.  Respondents No. 1 have disputed this.

In Jones v. Wal-Mart Stores, Inc., 100 Ark. App. 17, 262 S.W.3d 630 (2007), the

Arkansas Court of Appeals held that the Commission has the authority to assess its own

impairment rating in the absence of a physician-assigned impairment rating.  See also
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Johnson v. General Dynamics, 46 Ark. App. 188, 878 S.W.2d 411 (1994) and Polk County

v. Jones, 74 Ark. App. 159, 47 S.W.3d 904 (2001).

Permanent impairment, generally a medical condition, is any permanent functional

or anatomical loss remaining after the healing period has been reached.  Ouachita Marine

v. Morrison, 246 Ark. 882, 440 S.W.2d 216 (1969).  Pursuant to Ark. Code Ann. § 11-9-

522(g) (Repl. 2002), the Commission adopted the AMERICAN MEDICAL ASSOCIATION,

GUIDES TO THE EVALUATION OF PERMANENT IMPAIRMENT (4th ed. 1993) (hereinafter “AMA

Guides”) as an impairment rating guide.  See AWCC R. 099.34.  A determination of the

existence or extent of physical impairment must be supported by objective and measurable

physical or mental findings.  Ark. Code Ann. § 11-9-704(c)(1)(B) (Repl. 2002)(“Objective

findings” are “those findings which cannot come under the voluntary control of the patient.”

Id. § 11-9-102(16)(A)(1)).  Permanent benefits are to be awarded only following a

determination that the compensable injury is the major cause of the disability or

impairment.  Id. § 11-9-102(F)(ii).  “Major cause” is defined as “more than fifty percent

(50%) of the cause,” and a finding of major cause must be established by a preponderance

of the evidence.  Id. § 11-9-102(14).  Any medical opinion must be stated within a

reasonable degree of medical certainty.  Id. § 11-9-102(16).

The evidence reflects that Dr. Kravetz’s ten percent (10%) whole-body rating was

based on his opinion that her lumbar injury fell under Impairment Category III of the

Diagnosis Related Estimate (“DRE”) of the AMA Guides.  Table 72, Page 3/110 of the

Guides states that a patient with a lumbosacral spine impairment within this category is

entitled to ten percent (10%) rating.  The description of this item is “Radiculopathy;

evidence of radiculopathy is present.”  This was Kravetz’s finding on both occasions in
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2See Ayers v. Domtar Industries, 2010 Ark. App. 208, ___ S.W.3d ___
(diminished right ankle jerk reflex considered an objective finding).

which he assigned the rating.  On March 6, 2008, he wrote that he was assigning Claimant

to Category III “[b]ased on her complaints of back pain and leg radiculopathy . . . .”  He

added that “she does clearly have leg radicular complaints . . . .”  By the same token, on

October 9, 2008, he cited only her “complaints” of leg pain.  He did not refer to any

objective and measurable findings of radiculopathy, and I note that her EMG and nerve

conduction studies were negative.  On Page 3/102 of the Guides, instructions are given as

to how radiculopathy in the lumbosacral spine is determined:

The patient has significant signs of radiculopathy, such as loss of relevant
reflex(es), or measured unilateral atrophy of great than 2 cm above or below
the knee, compared to measurements on the contralateral side at the same
location.  The impairment may be verified by electrodiagnostic findings.

Claimant’s records in evidence, up to and including the period in which she reached the

end of her healing period and was assigned the rating, shows that she did not have any

of these objective findings.  On multiple occasions when Dr. Blankenship treated her, he

found her knee and ankle jerks2 to be “normoactive and equal bilaterally.”  While he noted

on January 28, 2008 that her knee and ankle jerks were “depressed but equal bilaterally,”

when he last saw her on January 31, 2008 he wrote that “[h]er neurologic examination is

within normal limits.”  Moreover, on January 28, 2008 he noted that her “calves measure

equally.”  I am aware that Dr. Chakales on January 14, 2010 found that her left ankle jerk

was “diminished” and the right one was “absent,” and that she had “[a] 1" atrophy of the

left thigh.”  But those are too remote in time to meet the major cause requirement.  The

Commission is authorized to accept or reject a medical opinion and is authorized to
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determine its medical soundness and probative value.  Poulan Weed Eater v. Marshall, 79

Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67 Ark. App. 332,

999 S.W.2d 692 (1999).  In sum, I cannot credit Dr. Kravetz’s rating.

In assessing her entitlement to a rating, I note that MRIs have reflected that she

suffered annular tears at two levels.  In Coleman v. Pro Transportation, 2006 AWCC 48,

Claim No. F210837 (Full Commission Opinion filed March 14, 2006), rev’d on other

grounds, 97 Ark. App. 338, 249 S.W.3d 149 (2007), the Commission wrote:

Even if the compensable injury was the major cause of the degenerative
bulging and annular tear, there is no provision in the Guides for assigning
permanent impairment based on an annular tear.  Moreover, the
Commission in previous cases has cited expert medical testimony indicating
that an annular tear cannot form the basis for an impairment rating pursuant
to the Guides.

(Citations omitted).  As alluded to above, the Arkansas Court of Appeals reversed, finding

that Claimant was entitled to a lumbar rating.  Coleman v. Pro Transportation, 97 Ark. App.

338, 249 S.W.3d 149 (2007).  In so doing, however, the court did not reject the

Commission’s holding that, standing alone, an annular tear cannot form the basis for a

rating.  Rather, the court credited the testimony of the opining physician that spondylosis

(along with subjective findings, which the court stated were insufficient by themselves to

support a rating) was present as well.  Thus, the Court of Appeals’ decision in Coleman is

distinguishable from the case at hand.  Claimant’s annular tear does not permit  the

awarding of an impairment rating, and permanent partial disability benefits therefor.
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3While her January 2008 MRI also showed a bulge at L4-5, I cannot causally
relate it to her work-related incident because it was not present on her original,
September 2006 MRI.

But Claimant also suffered what her MRI reports have variously described as a

“protrusion” or “bulge” at L3-4.3  I find that the evidence preponderates that Claimant is

entitled to a five percent (5%) rating under Table 75, Disorder II(B), for a disc lesion that

is “[u]noperated on, stable, with medically documented injury, pain, and rigidity associated

with none to minimal degenerative changes on structural tests such as . . . magnetic

resonance imaging.”  (Emphasis in original)

C. On what date did Claimant reach the end of her healing period?

The healing period ends when the underlying condition causing the disability has

become stable and nothing further in the way of treatment will improve that condition.  Mad

Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).  See also Georgia-Pacific

v. Carter, 62 Ark. App. 162, 969 S.W.2d 677 (1998) (“The healing period is that period for

healing of an injury which continues until the claimant is as far restored as the permanent

character of the injury will permit.”)  The evidence before me reflects that this occurred on

March 6, 2008, when Dr. Kravetz placed Claimant at maximum medical improvement and

assigned her an impairment rating.  At that point, he stated, and I credit, that there was not

much left to offer Claimant short of surgery.  As her statements to him and to Dr. Krishnan,

along with her testimony, reflect, she did not and does not wish to undergo surgery.  Even

so, Kravetz did not feel her chances of improving with surgery to be good.  After the March

6, 2008 visit, she went to Dr. Krishnan and initially continued to weigh  the surgical option.

But as the evidence before me reflects, she could not proceed with the discogram at least
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in part because of her steroid allergy.  And she ultimately determined not to proceed with

surgery.  Her treatment after that point was entirely devoted to alleviating her symptoms,

not to improving her condition–which had already stabilized.  The persistence of pain, by

itself, is not sufficient to extend the healing period.  Mad Butcher, supra.  Hence, I credit

Dr. Kravetz’s determination and find that she reached the end of her healing period on

March 6, 2008.

D. Whether Claimant is permanently and totally disabled.

Claimant has asserted that as a result of her compensable back injury, she is

permanently and totally disabled; or, in the alternative, that she is entitled to wage loss

disability over and above her ten percent (10%) whole-body impairment rating.

Respondents No. 1 disputes that she is permanently and totally disabled or entitled to

wage loss disability.

To be entitled to any wage-loss disability in excess of an impairment rating, the

claimant must prove by a preponderance of the evidence that she sustained permanent

physical impairment as a result of a compensable injury.  Wal-Mart Stores, Inc. v. Connell,

340 Ark. 475, 10 S.W.3d 727 (2000).

Claimant’s compensable cervical spine injury is an unscheduled one.  Cf. Ark. Code

Ann. § 11-9-521 (Repl. 2002).  For that reason, her entitlement to wage loss disability

benefits is controlled by § 11-9-522(b)(1) (Repl. 2002), which states:

In considering claims for permanent partial disability benefits in excess of the
employee’s percentage of permanent physical impairment, the Workers’
Compensation Commission may take into account, in addition to the
percentage of permanent physical impairment, such factors as the
employee’s age, education, work experience, and other matters reasonably
expected to affect his or her future earning capacity.
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See Curry v. Franklin Elec., 32 Ark. App. 168, 798 S.W.2d 130 (1990).  Such “other

matters” include motivation, post-injury income, credibility, demeanor, and a multitude of

other factors.  Id.; Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961).  As the Arkansas

Court of Appeals noted in Hixon v. Baptist Health, 2010 Ark. App. 413, ___ S.W.3d ___,

“there is no exact formula for determining wage loss . . . .”  Pursuant to § 11-9-522(b)(1),

when a claimant has been assigned an impairment rating to the body as a whole, the

Commission possesses the authority to increase the rating, and it can find a claimant

totally and permanently disabled based upon wage-loss factors.  Cross v. Crawford County

Memorial Hosp., 54 Ark. App. 130, 923 S.W.2d 886 (1996).

The term “permanent total disability” is defined in the statute as “inability, because

of compensable injury or occupational disease, to earn any meaningful wages in the same

or other employment.”  Ark. Code Ann. § 11-9-519(e)(1) (Repl. 2002).  The wage loss

factor is the extent to which a compensable injury has affected the claimant’s ability to earn

a livelihood.  Emerson Elec. v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001).

In considering factors that may impact a claimant’s future earning capacity, the

Commission considers his motivation to return to work, because a lack of interest or a

negative attitude impedes the assessment of his loss of earning capacity.  Id.  The

Commission may use its own superior knowledge of industrial demands, limitations, and

requirements in conjunction with the evidence to determine wage-loss disability.  Oller v.

Champion Parts Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982).  Finally, Ark. Code

Ann. § 11-9-102(4)(F)(ii) (Supp. 2007) provides:

(a) Permanent benefits shall be awarded only upon a determination that the
compensable injury was the major cause of the disability or impairment.
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(b) If any compensable injury combines with a preexisting disease or
condition or the natural process of aging to cause or prolong disability or a
need for treatment, permanent benefits shall be payable for the resultant
condition only if the compensable injury is the major cause of the permanent
disability or need for treatment.

“Major cause” is more than fifty percent (50%) of the cause, and has to be established by

a preponderance fo the evidence.  Ark. Code Ann. § 11-9-102(14) (Supp. 2009).

“Disability” is the “incapacity because of compensable injury to earn, in the same or any

other employment, the wages which the employee was receiving at the time of the

compensable injury.”  Id. § 11-9-102(8).

The evidence adduced at the hearing reflects the following:  Claimant’s testimony,

which I credit, is that she is 63 years old, is a high school graduate, and attended but did

not graduate from college.  Her entire career has been in the insurance industry.  This

included her tenure at Respondent Blue Cross, where she was a claims specialist.  This

was a job that entailed her handling of files of varying sizes, but did not require lifting of

more than ten pounds.  She also had to stoop and bend a lot.

While employed in this position, she suffered a compensable back injury on July 11,

2006.  She suffered, inter alia, annular tears at L4-5 and L5-S1, and a protrusion at L3-4.

Her treatment has included oral and topical medication, injections and physical therapy.

As discussed above, she does not wish to undergo surgery, and Dr. Kravetz did not think

should would be a good candidate for it anyway.

Her testimony was that her back problems have not ceased; while she does not

have continuous pain, she does experience it at times.  She estimated her pain to be 8/10

without medication.  Claimant was approved to receive Social Security disability benefits.

Activity causes her symptoms to increase.  She estimated that she can walk as far as a
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block.  Because of her condition, she must sit or lie down about 90 minutes each day.  Her

husband now does most of the household chores.  Because of leg numbness, she only

drives once or twice a week, and only for short trips.

After her injury, she had trouble continuing to work at Blue Cross because of the

bending and stooping involved.  At times, she was unable to get back up after bending, and

medical help had to be summoned.  She stated that she cannot sit for more than 15

minutes without discomfort, and that this would pose a problem were should to return to

school to undergo vocational rehabilitation.  I note that her FCE reflects that she was able

to sit for 30 minutes.  Regardless, she gave credible testimony at the hearing that she

probably could have continued to work at Blue Cross had she been allowed to take breaks

from sitting and move around, or had been furnished a standing workstation.  Of course,

she was terminated from that job.  She is currently receiving unemployment benefits, and

as part of her application for them, certified that she is ready, able and willing to work.

Claimant confirmed this, testifying that she has applied for six positions, including ones

within her field.  They are all part-time jobs, however–and, her earlier testimony regarding

accommodations notwithstanding, she feels that this is all she can do now because of her

back.  I find her to be motivated to return to the workforce.  Claimant does not believe she

could physically perform a job eight hours a day, five days a week.  While her FCE states

that she cannot lift anything, she stated that she can lift the equivalent of a carton of milk,

and that her inability to lift is because of her problems bending; she can still lift while in a

sitting position.

I recognize that the FCE found that Claimant was incapable of even returning to her

former job, which was in the sedentary category.  But again, Claimant’s own testimony
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concerning her lifting and sitting ability and capability of going back to her own job calls this

finding into question.  Moreover, I credit Dr. Kravetz’s opinion that she could still perform

a sedentary-type job.

After consideration of the foregoing, I find that Claimant has not proven by a

preponderance of the evidence that she is permanently and totally disabled.  However, I

do find that after considering her age, education, work experience, the nature and extent

of her injury, her permanent restrictions, and all other relevant factors, she has sustained

a twenty-five percent (25%) impairment to her wage earning capacity in excess of her five

percent (5%) anatomical impairment.  In so doing, I find that her compensable July 11,

2006 back injury is the major cause of her wage-loss disability.

E. Whether Claimant is entitled to a controverted attorney’s fee.

I find that Respondents No. 1have controverted Claimant’s entitlement to permanent

partial disability and wage-loss disability benefits.  Her attorney is thus entitled to a

controverted attorney’s fee on all indemnity benefits awarded to her herein, pursuant to

Ark. Code Ann. § 11-9-715 (Repl. 2002).

CONCLUSION AND AWARD

Respondents No. 1 are directed to pay benefits in accordance with the findings of

fact and conclusions of law set forth above.  All accrued sums shall be paid in a lump sum

without discount, and this award shall earn interest at the legal rate until paid, pursuant to

Ark. Code Ann. § 11-9-809 (Repl. 2002).  See Couch v. First State Bank of Newport, 49

Ark. App. 102, 898 S.W.2d 57 (1995).

Claimant’s attorney is entitled to a 25 percent (25%) attorney’s fee on the indemnity

benefits awarded herein, one-half of which is to be paid by Claimant and one-half to be
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paid by Respondents No. 1 in accordance with Ark. Code Ann. § 11-9-715 (Repl. 2002).

See Death & Permanent Total Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65

S.W.3d 463 (2002).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


