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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On March 21, 2011, a pre-hearing conference was conducted

in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order

reflects stipulations entered by the parties, the issues to be addressed during the course of the

hearing, and the contentions of the parties relative to the afore.  The Pre-hearing Order is herein

designated a part of the record as Commission Exhibit #1.

The testimony of Freddie Ryan Hall - the claimant; Amanda Hall; William Solomon

Strain, Jr.; and Timmy Hyche, coupled with medical reports, the April 12, 2011, deposition of the

claimant, and other documents comprise the record in this claim.

DISCUSSION 
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Freddie Ryan Hall, the claimant, with a date of birth of February 6, 1980, is a graduate of

Prairie Grove High School.  The claimant commenced his employment with respondent on June

9, 2001 as a tire tech.  In 2010, the claimant moved to the night shift per his request.  During the

time the claimant worked day shift the facility where the claimant worked was strictly the Tire

Shop.  On the night shift position, the claimant worked in the Live Haul mechanic shop.  The

Live Haul mechanic shop is located by the Processing Plant, and the Tire Shop is located by the

Further Processing Plant.

The claimant is six feet tall, and offered that prior to his January 6, 2011, injury

maintained a weight of 300 pounds.  The claimant asserts that since his accident he has gained 30

pounds. 

In describing the specifics of his job duties, to include January 6, 2011, the testimony of

the claimant reflects:

I mount and dismount and fix flats for tractor-trailer rigs
and loaders and all the equipment George’s has. (T. 7).

The claimant acknowledged sustaining an injury to his left foot in 2007, when while dismounting

a wheel, the wheel dropped on the foot.  The claimant suffered a crack to his foot in the accident

which required six to eight weeks of medical treatment.  The claimant did not undergo surgery in

connection with the treatment for his left foot, and after the afore six to eight week period of

treatment resumed work without further problems.  The claimant denies again missing work or

seeing a specialist due to his left foot prior to January 6, 2011.

In describing the accident of Thursday, January 6, 2011, which serves as the basis for the

present claim, the testimony of the claimant reflects:
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I was just dismounting or I was mounting the tires on
the wheel, and as I was stepping off, when I stepped off, I heard
- - I felt a pop and my ankle twisted just a little bit, but I finished
the job. (T. 8).

The claimant explained that he was stepping off a tire which was seven to eight inches off the

surface.  The claimant described the mechanics of mount a tire:

You just have to get on top of the tire and use your 
body as a counterweight to press down on one side as you 
use the bars to work on the tire and then you’ve got to work 
your feet around to keep the bead from coming back up. (T. 8-9).

The claimant explained in the afore he is walking on the tire with both feet.  The claimant has

been performing the same job duty tasks since the December 2007, left foot injury.  In describing

the sensation he experienced when he stepped down off the tire on January 6, 2011, the testimony

of the claimant reflects:

At the time, I mean, I felt a pop and then I just really 
felt like it was a twisted ankle or something like that; I just 
limped around on it for a few minutes and then I just went on
about my business. (T. 9).

The claimant estimates that there were a couple of hours left on his shift at the time of occurrence

of the injury.  The claimant’s normal shift commenced at 10:00 p.m. and concluded at 7:00 a.m.

The claimant testified that on the morning of his shift, January 6, 2011, he left work an

hour earlier.  The testimony of the claimant reflects that there was not anybody in the shop with

him at the time of his injury because the other worker was out on a service call, having taken a

loader out to the farm.  The claimant testified that there are normally five (5) workers on the

night shift.  Regarding the number present during the night shift of January 6, 2011, the claimant

offered:
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Well, we started out with five of us, but throughout 
the night, some of them - - you know, we started getting off 
because our times starting and ending is different.

At 6:00 a.m., the other guy that’s in the shop with me 
at that time normally gets off. 

There would be two of us.  One of the day guys was 
coming on at 6:00. (T. 10).

The claimant identified that day guy that was coming on at 6:00 a.m. as Bill Gibson.  The

claimant testified that he did not see his supervisor, Will Strain, when he left work on the

morning of January 6, 2011.

The claimant was next scheduled to report to work on Thursday, January 6, 2011, at

10:00 p.m., when he got off work that morning at 6:00 a.m.  The claimant testified regarding his

activities after getting off work at 6:00 a.m. on Thursday, January 6, 2011:

Just slept and that was pretty much it.  Slept most of 
most of the day and then when it was time to go back to work,
I went back to work. (T. 11).

The claimant testified that while his left foot was hurting when he returned to work, it was not 

preventing him from doing his job.  The testimony of the claimant reflects that while it took him

a little longer than normal, he was able to perform his job duties during his shift.  In terms of

reporting his injury during the shift which concluded on January 7, 2011, the claimant testified

that he spoke to Tim Hyche, who is sort of the night shift supervisor, about it.  The claimant

noted that Mr. Hyche had gone home by the time he suffered the accidental injury on January 6,

2011.  Regarding the reporting to Mr. Hyche the claimant testified that he did not request that any

action be taken:

No.  We just kind of - - I told him that it was probably
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just a sprain and I was just going to hold off for a couple of 
days first. (T. 12).

The testimony of the claimant reflects that at the conclusion of his shift on Friday,

January 7, 2011, he clocked out and went home.  Once arriving home, the claimant testified that

he went to bed because he was tired and hurting.  The claimant woke up at his usual time,

between 1:30 and 2:00 p.m. and testified regarding his observation of his left foot:

It was swollen; it was hurting me.  It was really hard 
for me to walk on it and it was swollen, so I found our office
chair and I rolled around in the house to get some ice, put some
ice on it. (T. 13).

The claimant offered that he kept the ice on his foot pretty much until all Friday afternoon and

evening.  On Saturday morning the claimant testified that he was down to using his crutches to

move around house to the bath room.  Otherwise, the claimant testified that he was sitting in his

office chair with his foot elevated and icing it throughout the day.  The claimant did not call to

report the injury during the afore time period, explaining:

I just was hoping it was something simple, but it turned
out not to be that way. (T. 14).

On Saturday night the claimant sought medical treatment for his left foot complaint at the

hospital.  The testimony of the claimant reflects that the treatment provided during the hospital

visit consisted of x-rays, the placement of a temporary cast, and directions to follow-up with his

normal/family physician as soon as possible.  The claimant testified that he spoke with two (2)

different nurses during his hospital visit about his injury.  The testimony of the claimant reflects,

regarding the history he provided to medical personnel during the Saturday visit to the hospital:

That I had hurt my - - that I had hurt my foot a few days
earlier at work and it was just to a point where I had to come in. 
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Yes, I do remember I said something about an old injury.
(T. 15).

The claimant was next scheduled to work Sunday, January 9, 2011, at 10:00 p.m.  The testimony

of the claimant reflects that he called Will Strain Sunday evening before the claimant’s scheduled

shift, explaining that he needed to tell his supervisor he was not going to be able to come to

work.  Regarding the afore, the claimant testified:

I told him that I had hurt my foot Thursday morning
and that I went to the hospital Saturday night.

Yeah. I told him it was broke. 

He said I needed to come in and talk to Misty in the
morning. (T. 16).

The claimant testified that he did not get to see his doctor, Dr. Hernandez, until January

17, 2011, a couple weeks after being seen at the hospital.   Regarding the afore, the clamant

testified:

Because when I talked to Misty Hankins, our nurse, she
told me that they had canceled that appointment and they would 
send me to one of their doctors. (T 15).

The claimant explained that on Monday morning, January 10, 2011, he made an appointment

with Dr. Hernandez to be seen on Tuesday morning, January 11, 2011.  Later that Monday

morning he spoke with Ms. Hankins.  The claimant testified that when he spoke Ms. Hawkins he

completed paperwork in connection with the foot injury.  Regarding his conversation with Ms.

Hawkins, the claimant testified:

I told her that I was working on the tires and I felt a pop
when I stepped off the wheel or stepped off the tire and that it
had happened Thursday morning. (T. 16-17).
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The claimant maintains that Ms. Hankins did not inquire about the hospital visit.  

The testimony of the claimant reflects that during his visit to Dr. Hernandez he was

referred by same to Dr. Heim.  The claimant testified regarding the treatment provided to him by

Dr. Heim in connection with his left foot injury:

He started out in a walking boot, after he done a couple
of x-rays, and after a period of a week and a half to two weeks, 
it didn’t seem like it was getting any better, so he put me in a 
cast.  I was in a cast for a couple of weeks and then I come back
and they put me back in a walking boot for a couple weeks.  He 
said it didn’t really change it, that for the fact of the matter, it 
didn’t change the injury at all.  And then we finally had to have 
surgery on it.  And then I was in a cast for another couple of 
weeks and then I’m in a walking boot again. (T. 18).

At the time of the hearing the claimant has not been released by Dr. Heim.  The claimant offered 

that the surgery was performed the last week of March 2011.  The claimant testified that he has

not been back to work because he is not physically able due to the left foot injury.  The

claimant’s testimony reflects that in his present physical condition he is unable to perform his

regular job duties in the employment of respondent. (T. 19).

The claimant’s testimony reflects that as far as he knows, he is still employed by

respondent.  The claimant has short-term disability through his employment with respondent,

however he is not receiving short-term disability benefits.  Regarding the status of his left foot at

the time of the hearing, the claimant testified:

To me, it seems to be okay.  So far, the surgery has worked.
I won’t know for sure until Friday when I go to the doctor. (T. 20).

During cross-examination, the claimant acknowledged that he completed a form for

short-term disability benefits and mailed it to the company, however the claim was denied.  The
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claimant indicated on the afore form, that the injury was the product of a work-related injury.

The claimant denies ever having problems with his toes or feet with respect to stress

fractures attributable to his weight.  The claimant testified that the earlier injury he suffered

during his employment with respondent in December 2007, was a crack to his foot.

The claimant acknowledged that he has a company cell phone.  The claimant concedes

that he has been instructed in the past that if he has an injury on the job, no matter how minor, to

promptly report it to his supervisor.  The testimony of the claimant reflects that Will Strain is his

supervisor, as opposed to Tim Hyche, and that he had access to Mr. Strain twenty-four hours to

report any injury.  

The claimant acknowledged that since he began working for respondent he has had five

(5) separate work-related claims, excluding the present one.  The claimant concedes that on each

of the afore claims he promptly reported the matter to his supervisor, got to see the nurse, and got

to see the company doctor within twenty-four (24) hours.  

Regarding his failure to contact Mr. Strain once his left foot became symptomatic to the

point of pain and swelling and requiring the use of ice and crutches to get around, the claimant

testified that, “honestly, it just never crossed my mind.”. (T. 30).  The claimant elaborated

regarding the January 6, 2011, incident/injury as well as distinguished the previous occurrences:

Well, because I assumed it was just a simple thing, that
I’d be over it in a couple of days. (T. 30).

The claimant acknowledging feeling a second pop in the left foot on Saturday, January 8, 

2011, just prior to going to the emergency room.  The claimant offered that the second pop did

not cause a bunch of additional pain.  The claimant explained his reasoning for going to the
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emergency room after the second pop:

Because my wife finally was fed up with me and told
me to go to the hospital. (T. 31).

The claimant explained his failure to contact his supervisor when the decision was made to seek 

emergency medical treatment at the hospital:

Well, I was in a lot of pain; I just didn’t really - - just 
never called him, never thought about it. (T. 31).

The claimant’s wife accompanied him to the emergency room on Saturday, January 8,

2011, for treatment relative to his left foot complaint.  The claimant acknowledged providing

information regarding his group health insurance at George’s to the individual at the front desk at

the hospital.  Nevertheless, the claimant maintains that he informed emergency medical

personnel that his injury was due to a work-related accident. 

The claimant is unable to provide an explanation for the absence of information regarding

the work-related nature of his injury in the emergency room records.  Likewise, the claimant

disputed the accuracy of the statement in the emergency room report reflecting that he was

walking around the house, heard a pop, and apparently re-injured the same area from an earlier

injury.  (T. 32).  Regarding the afore, the claimant offered that he informed the emergency

medical personnel that he was sitting down when the heard the pop on Saturday, January 8, 2011. 

Regarding the entry in the emergency room records of “pain located in the right foot c/o pain to

left foot x2 days onset.  History of injury one year ago.  Denies recent injury or trauma”, he

claimant’s testimony reflects:

I just mentioned that it had happened before, prior, a 
couple of years before on the job. (T. 33).
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The claimant denies that at the time of his telephone conversation with Mr. Strain on

Sunday, January 9, 2011, he relayed that he had heard his foot pop on Sunday:

I told him that I had done it at work, that I had popped it
at work, and that I had known then that I had injured it and I was
not going to be in. 

I’m pretty sure I said I had done it that morning - - or I had
done it Thursday before I left work, Thursday morning. (T. 34).

The claimant concedes that he called Tim Hyche on Sunday, January 9, 2011.   The claimant

denied telling Mr. Hyche that his left foot popped on Sunday or Saturday.  The claimant

explained his reasoning for calling Mr Hyche was to let him know that he would not be at work

for his scheduled shift.  

Amanda Hall, the claimant’s wife, testified regarding the visit to the emergency room in

January 2011, for the claimant’s foot complaint.  Mrs. Hall accompanied the claimant to the

emergency room during the visit.  Mrs. Hall’s testimony reflects that for about two days prior to

the emergency room visit she had noticed the claimant having problems with his foot, “just

limping, pain; it was swelling”. (T. 39).  Mrs. Hall further testified regarding the claimant’s

efforts a relief of his symptoms, prior to the emergency room visit:

He put it up.  I went up in the attic and got crutches 
down, helped him with a bag of ice. (T. 39).

During cross-examination, Mrs. Hall explained that the crutches were from the claimant’s

prior injury of 2007.  Mrs. Hall denied that the claimant had any additional problems with his left

toe or left foot after the 2007, prior injury resolved.  

William Solomon Strain, Jr., is employed as shop foreman for respondent.  Regarding his

job responsibilities, Mr. Strain testified:
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No, sir.  It’s just on - - I’m over the employees that work
out of my shop.  I do have one tire man, which is Bryan Hall, and 
about 11 other employees. (T. 43).

Mr. Strain works the 6:00 a.m. to 3:00 p.m. shift.  Mr. Strain was the claimant’s direct supervisor

in January 2011.  Mr. Strain testified regarding the procedure for reporting work-related injuries

at respondent, which he had disseminated to the employees under his supervision:

I told everybody that I can recollect that’s ever worked for
me, no matter how minor the injury seems, even a paper cut or 
whatever, to let me know; we will report it. (T. 43).

Mr. Strain has a cell phone and provides his cell phone number to the employees under his

supervision:

As far as I know, I’ve told every one of them that I’m
on call 24 hours a day, seven days a week. (T. 43-44).

The testimony of Mr. Strain reflects the procedure he follows when an employee reports having

sustained a work-related injury to him:

First thing I do is send them up to the nurse.  If they 
cannot go by theirselves, I help them get to the nurse or I 
bring the nurse to us.

If there’s not a nurse on call, which sometimes there 
is not, I take them immediately to the yard.

And then I call Greg Knight [the safety manager] on 
my way. (T. 44).

The testimony of Mr. Strain reflects that on the morning of Thursday, January 6, 2011, he

reported to work at around 6:00 a.m.  Mr. Strain testified that he routinely bumps into the

claimant as the claimant is leaving his shift.  As to any conversation that he might have with the

claimant during the afore, Mr. Strain testified:
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Yes, sir.  Usually whenever he’s there, whenever I’m 
there, I do try to find out what has been going on the night 
before so I can know where to pick u and take off at. (T. 45).

Regarding his first conversation with the claimant regarding the injury to his left foot, Mr. Strain 

testified:

It was the second Sunday, I guess that would be January
8th; I was at a bowling establishment in Fort Smith; I was 
bowling and I heard my phone ring; whenever I went to check 
it - - I can’t remember for sure if I called him back or if he called
me while I was checking my phone, but it was probably about 
1:00, 1:30.

I don’t know for sure, but I know for sure, but I do know
I was on break from bowling, in between sets at the time.

I believe I called him back or, like I said, he might have 
called as I was fixing to call him back. (T. 45-46).

Mr. Strain continued regarding the message relayed by the claimant:

That he would not be in at work, that his foot was hurt or
the he had went to the doctor or the emergency room the night 
before because he was walking across the floor and felt a pop,
and that he would not be at work that night. (T. 46).

As to whether the claimant relayed during the conversation that he hurt his foot at work, Mr. 

Strain testified:

Not that I can recollect, sir, no, sir.  (T. 46).

As to whether he directed the claimant to come in and see the company nurse to report the injury 

to his foot the next day, Monday, Mr. Strain responded:

Monday, he came up there to talk to me and I don’t 
remember exactly what he said, but I said, “Well, since you’re not
 going to be here, you need to go see the nurse,” you know.  That
is our protocol.  If somebody is not going to be there, then the 
nurse needs to know why, it the way I take it. 
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Because if it’s not a workmen’s comp, they have got to 
have a full recovery before they can come back to work, and I need
statements stating that so I don’t get in trouble. (T. 47).

Mr. Strain offered that he first learned that the claimant was reporting the injury to his foot as a

work injury that Monday afternoon when he was informed either by Ms. Hankins or Mr. Knight. 

During cross-examination, Mr. Strain testified that on Monday morning the claimant told

him that he had come to the plant to see the plant nurse, Ms. Hankins.  The testimony of Mr.

Strain reflects that he “told him to go see Misty”. As to whether he had told the claimant during

the previous telephone conversation of Sunday, January 9, 2011, to go see the company nurse,

Mr. Strain testified:

Not that I remember, no, ma’am, because I was at a 
bowling tournament. (T. 48).

Mr. Strain acknowledged that the telephone conversation with the claimant on Sunday, January 

9, 2011, was a fast conversation.  

Mr. Strain testified that it is his job responsibility to report workers’ compensation

injuries to the company nurse, explaining the mechanism:

They tell me what’s wrong; I commence to filling them 
out, and then I send them up to the nurse. (T. 48).

Mr. Strain maintains that on the morning of Monday, January 10, 2011, he did not start filling out

any paper, but rather told the claimant to go see the nurse.  The testimony of Mr. Strain reflects

that he does not know who contacted him first regarding the claimant, or what was said to him by

Mr. Knight.  Mr. Strain testified that he was not asked to fill out a statement regarding the

claimant.  Mr. Strain acknowledged that he did not make any notes, contemporaneous or

otherwise, regarding the conversation he had with the claimant on Sunday afternoon, January 9,
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2011, adding:

No, ma’am.  All we was trying to do was get out of 
there because it was sleeting and snowing. (T. 49).

Timmy Hyche, an employee of respondent, describes his employment position with same

as “lead on night shift, kind of a lead man”.  Mr. Hyche works in the mechanic shop of

respondent.  Mr. Hyche testified that is supervisor is William Strain.  

The testimony of Mr. Hyche reflects that in January 2011, he worked the second shift at

respondent, from 4:00 p.m. to 2:00 a.m.  Mr. Hyche testified that he usually tries to get to the

plant by 3:30 p.m. in order to converse with Mr. Strain, his supervisor, about what needs to be

done. Mr. Hyche testified that he and claimant worked in the same shop and that their hours

overlapped from 10:00 p.m. to 2:00 a.m.  

Mr. Hyche testified that in January 2011, the claimant did mention to him that his left

foot was hurting.  Regarding the afore, Mr. Hyche testified:

It was - - well, it was after he had got there, and he got
there at 10:00.

And I noticed him hopping and I asked him what was 
wrong he said his foot was hurting, or his leg was hurting.

And he never mentioned anything about hurting it; he
just said it was hurting, and it was just a common, casual 
conversation, you know. (T. 52-53).

Mr. Hyche was questioned regarding the commonality for an employee to mention a physical 

complaint during the shift, just in talking:

Not unless they got hurt.  I mean, you know, I mean 
usually if they’ve got hurt at any given time, I mean- - he 
never said nothing about getting hurt; he just said his leg was
hurting. (T. 53).
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Regarding any further discussion of the claimant’s complaint, Mr. Hyche testified:

No, sir.  I just recommended to leave because we just
thought he had arthritis in it, maybe, you know, because he 
said he had - - he had hurt it prior to, you know, a few years 
back, you know. (T. 53).

Mr. Hyche testified that he never got the impression that the claimant had been hurt at work.

Mr. Hyche testified that he did receive a telephone call from the claimant the following Sunday:

Well, he said that he wasn’t going to be able to come
in, he had got up and was walking across the floor and his leg
popped. 

Well, I just assumed it was the same foot; I wasn’t sure.
I just assumed it was the same foot that he had been talking 
about was hurting prior. (T. 54).

Mr. Hyche denied that the claimant relayed that he had hurt himself at work during any of his 

conversations about his leg/foot complaints.  

Mr. Hyche testified that he did see the claimant later that Sunday night because they

needed the company truck back, which was at the claimant’s home.  The testimony of Mr. Hyche

reflects that the claimant bought the company truck back to the workplace; that the claimant was

on crutches; and that their conversation at the time was “chit-chat”, however the claimant made

no mention of having hurt his foot at work several days earlier.

During cross-examination, Mr. Hyche concedes that he had never known the claimant to

complain of any problems with either foot before he mentioned January 2011 that his foot was

hurting.  Mr. Hyche recounted the afore discussion with the claimant:

I asked him what was wrong with his foot because 
I noticed he was kind of limping a little, and I asked him, I 
said, well, normal conversation, for lack of - - I’m not going 
to try to sugarcoat it, I says, “What the hell is wrong with
you?” you know, I mean, just conversation, and he said, “Oh, 
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my foot hurts,” and I said, “Well, what the hell did you do to 
it?” or something to that effect, and he said, “Well, I hurt it 
here two or three years, whatever years ago,” and I said, “Well, 
you’ve probably got arthritis in it.”  I said, “Just take you some 
Aleve”; I said, “You’ll probably be all right.”  And that was 
pretty much the end of the discussion. (T. 55-56).

Mr. Hyche acknowledged that between the two to three years from the prior injury to the January

2011, date of the discussion he had never noticed the claimant having any problems with that

foot.  Regarding his observation of the claimant limping, which prompted the inquiry, Mr. Hyche

testified:

Yes, ma’am.  He was just kind of walking around, you
know, I mean, and that’s the reason I asked him, you know, 
what was wrong with it. (T. 56).

Mr. Hyche did not ask the claimant if he had seen a doctor for the foot complaint.

Mr. Hyche testified that the claimant called him on Sunday to inform him that he would

not be at work.  The testimony of Mr. Hyche reflects that the claimant’s actions were appropriate

because of Mr. Hyche’s status as lead man.  Mr. Hyche was questioned why during the

conversation with the claimant he did not tell him to fill out some paperwork if he was attributing

his current foot complaint to a prior work-related injury in the employment of respondent:

That’s normally not the procedure, no.  I mean if he had
come up and said, “Yes, I hurt it here,” or “I had stepped off 
something,” for whatever reason, the normal procedure is to go
see the nurse, and he never mentioned anything to that effect. (T. 57).

Mr. Hyche testified that his other duties as lead man is to make sure everybody stays 

busy.  As to whether he is responsible for keeping the employees busy during his shift, Mr. 

Hyche testified:

Yes, ma’am.  Up until 2:00 o’clock, and then after that,
they’re kind of on their own. (T. 57).
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Mr. Hyche’s testimony reflects that he leaves instructions on projects/tasks to be done.

The medical in the record reflects the presence of two (2) letter reports regarding the

claimant’s prior work-related injury of December 19, 2007.  Indeed, the January 10, 2008, report

of Dr. Konstantin V. Berestnev, concluded that there was no pain to palpation at the base of the

left fifth metatarsal area; assessed the injury as left foot contusion healing; and released the

claimant to his regular duties. (RX #1, p. 2).

The record reflects the presence of the January 8, 2011, admission record of the claimant

relative to visit to the emergency room of Northwest Medical Center.  The afore reflects that at

the time of the visit the claimant presented his group health insurance card to the admission

personnel of the hospital.  The claimant is identified as the guarantor for the expenses incurred

from the visit.  The record reflects an admitting diagnosis of foot pain no known injury. (RX #1,

p. 3-4).

The emergency room records of Northwest Medical Center Springdale regarding the

claimant reflects that he was seen on January 8, 2011, and examined at 10:13 p.m., for a chief

complaint of foot pain - no know injury.  The report reflects that the history was obtained from

“patient, family”.  The emergency room records further reflect:

Left Lower Extremity: Foot, Dorsum - - Small amount of soft
tissue swelling is present. Ankle - - Exam proximal to ankle/foot 
within normal limits. Neurovascular: N/V exam intact.

*       *       *

DIAGNOSTIC TEST RESULTS: KMG 01/08/2011 22:57
Radiology:
X-Ray: Left Ankle - - No acute fracture.  Left Foot - - Acute non-
displaced fracture of the 5th metatarsal of the left foot.     

*       *       *
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CLINICAL IMPRESSION: KMG 01/08/2011 22:59
1. Acute fracture of: 5th metatarsal
2. Acute Otitis Media, Left 
3. Acute Upper Respiratory Tract Infection
(CX #1, p. 2-3).

At another point, the January 8, 2011, emergency room records relative to the claimant reflects:

Musculosketetal: Pain is located in the right foot. c/o pain
to L-foot x2 days onset. hx of injury 1 year ago. denies recent
injury or trauma. . cap refill wnl.  (CX #1,p. 4).

The radiology report relative to the x-rays of the claimant’s left foot obtained during the January 

8, 2011, emergency room visit reflects, in pertinent part:

HISTORY: Pain and swelling.

FINDINGS: There is a fracture base of fifth metatarsal that is
age-indeterminate.  Clinical correlation is needed.  The other 
bones appear intact.

IMPRESSION: Fracture base of fifth metatarsal age-indeterminate.
Clinical correlation is needed. (CX #1, p. 5).

The Discharge Instructions from the January 8, 2011, emergency room visit to Northwest

Medical Center reflect that the claimant was referred to his primary care physician, Dr. Julian

Hernandez and directed to follow up in two (2) day. (CX #1, p. 10).  

            The record reflects the presence of a George’s Incident Report of January 10, 2011, which

was completed by the claimant and the medical representative of respondent, Misty Hankins. 

That portion of the document completed by the claimant reflects that the injury was reported to

his supervisor on January 9, 2011, and also provides a description of the mechanism of the

injury.  The portion of the document which was completed by Ms. Hankins, the company nurse,

recites that the claimant has been to the emergency room on Saturday and was diagnosed with a

left foot fracture.  It also reflects that the injury was not reported until “1-10-11". (RX #2, p. 2). 
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The Employee’s Notice of Injury, Form AR-N, was completed on January 10, 2011. (RX #2, p.

3). 

The record reflects that on January 10, 2011, the Workers Compensation – First Report of

Injury or Illness, Form 1A-1, was completed by Ms. Hankins.  While the afore report recites a

description of the mechanism of the claimant’s injury at work and the subsequent occurrence of

the foot popping on Saturday which prompted the emergency room visit, it does not reflect that

the claimant was walking across the floor at the time of the Saturday incident.  The report also

erroneously reflects that the claimant last worked on January 5, 2011. (RX #2, p. 1).

The medical in the record reflects that the claimant was seen by Dr. Julian Hernandez on

January 17, 2011, pursuant to the January 8, 2011, emergency room referral.  The January 17,

2011, report reflects that the claimant’s left foot has a broken bone, which occurred on January 6,

2011, at work.  The report further reflects:

It happened at work.  He stepped down wrong and his bone from
his foot cracked.

HPI:  As above.  Pt reports this did occur at work.  Reports in 
2008 he fractured foot in same area. Xray results below.
(CX #1, p. 11).

The January 17, 2011, report reflects that the claimant was referred to Dr. Powell.  A January 24,

2011, office note of Dr. Hernandez reflects that an appointment had been scheduled for the

claimant to be seen by Dr. Heim. (CX #1, p. 13).

In January 26, 2011, the claimant was evaluated by Dr. John Marcus Heim, DO, at the

Orthopedic Center At Northwest.  The new patient evaluation of January 26, 2011, regarding the

claimant reflects, in pertinent part:

Subjective: He injured this several years ago and it healed.  
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About three weeks ago, he twisted it again at work, and had
immediate pain, and had immediate pain.  He was seen by 
Dr. Hernandez and radiographs were obtained.  He was asked
to follow up here for treatment recommendations.  He was 
placed in a fracture boot at that time.

*       *       *

Diagnostic studies: Radiographs of the left foot is consistent
with what appears to be an old fracture of the base of the left
fifth metatarsal with probably some new changes.

Impression: Acute on chronic fracture base metaphyseal region
left fifth metatarsal.

Discussion: This patient states his symptoms have improved over
the last three weeks.  I have recommended that he continue his 
fracture boot, and we give this another four weeks to see if his 
symptoms will resolve.  Regardless of what the radiographs look
like, if he has no pain, no further treatment will be planned.  If 
he continues to have chronic pain, we will have to consider operative
intervention.  Next appointment, x-ray left fifth metatarsal. 
(CX #1, p. 14). 

The claimant was again seen by Dr. Heim on February 16, 2011.  The office note of the afore 

visit reflects, in pertinent part:

Subjective: The patient is back regarding the fracture of the 
base of the fifth metatarsal of his left foot.  It is still painful.  
He has been trying to bear weight, and it is difficult for him.  
He has point tenderness at the base of the metatarsal and 
radiographs show the fracture to still be present.

Plan: This is a difficult problem in this patient.  I do believe 
this is an acute on chronic fracture.  It is likely that this fracture 
healed back with a fibrous union in the past.  Now, he has 
broken that down.  We are going to try to take all of the motion 
of it by placing him in a fiberglass cast, and see him back in 
a few weeks.  If it continues to be symptomatic, we are going to 
have to consider operative intervention.  Next appointment, 
consider operative intervention for chronic fracture base left fifth 
metatarsal. (CX #1, p. 16).
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At the time of the claimant’s follow-up visit to Dr. Heim of March 2, 2011, the radiographs still

showed the displacement of the base of the fifth metatarsal with no new callus formation. (CX

#1, p. 17).  

The office note of the claimant’s March 16, 2011, follow-up visit to Dr. Heim reflect:

Subjective: The patient is seen today regarding his fifth 
metatarsal fracture.  He is not doing well.  He can walk short 
distances.  When he tries to walk longer distances or on uneven
surfaces, he still has pain at the base of the fifth metatarsal.  I
think we have given it the best show that we can to try to get
this thing healed without surgery, but I think it is time for surgery.
I think we have 2 options; 1 would be excision of the fragment 
and 1 would be ORIF.  We are probably going to recommend
ORIF.  At the same time, I am also going ro recommend taking 
down the fibrous union and performing a bone graft.  I am also
going to recommend we use bone marrow and mix this with both
DBX, and possibly even a little croutons.  This is a small area, 
but I want to get adequate osteo inductive agents in there to get 
this thing to heal.  We will also use a cannulated screw, and we
are going to leave him completely off of it in a cast for probably
6 to 8 weeks afterwards.  He understands this, and will try to deal
with this with his normal work and lifestyle.  This will be 
scheduled as an outpatient in the near future. (CX #1, p. 18).

The evidence in the record reflects that the claimant underwent surgery under the care of Dr. 

Heim on March 31, 2011, at North West Medical Center - Springdale. (CX #1, p. 21-22).   The 

April 1, 2011, note of a follow-up visit by the claimant reflects, in pertinent part:

Subjective: The patient is seen today regarding his ankle and
foot status post resection of the fifth metatarsal avulsion fracture,
which reattachment of the peroneal brevis tendon.  The incision
looks fine.  I have explained the importance of keep this in a 
neutral position and not inverting too much right away to allow 
for healing of the tendon at the tendon bone interface.  Likely 6
to 8 weeks before allowing weight bearing.  We placed him in a 
sterile dressing in a cast today. .   .  (CX #1, p. 23). 

The last medical report in the record regarding the claimant is an office note from a follow-up 
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visit of April 22, 2011, to Dr. Heim. (CX #1, p. 24).

The parties have jointly offered as an exhibit to the hearing record, the Wage Statement, 

Form AR-W, regarding he claimant’s earnings prior to the January 6, 2011, date.  The afore is

offered to establish the claimant’s average weekly wages and corresponding workers’

compensation benefit rate. (JX #1).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. The employment relationship existed between the claimant and respondent on 

January 6, 2011, during which time the claimant earned an average weekly wage of $619.84,

which generates compensation benefit rates of $413.00/$310.00, for temporary total/permanent

partial disability.

3. On January 6, 2011, the claimant did not sustained an injury to his left foot arising

out of and in the course of his employment. 

CONCLUSIONS

The claimant maintains that while within the course and scope of his employment he

suffered an injury to his left foot on January 6, 2011, which rendered him temporarily totally

disabled through May 22, 2011, and required reasonably necessary medical treatment, to

included surgery.  The claimant seeks the afore corresponding workers’ compensation benefits as

well as controverted attorney fees.  Respondent deny that the claimant sustained an injury within



23

the course and scope of his employment to his left foot on January 6, 2011.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having

been sustained subsequent to the effective date of the afore provisions.

Compensability

In the present claim, the claimant asserts entitlement to workers’ compensation benefits

as a result of a specific incident of January 6, 2011.  In order to prove a compensable injury as a

result of a specific incident which is identifiable by time and place of occurrence, the claimant

must establish by a preponderance of the evidence: 1) an injury arising out of and in the course of

employment; 2) that the injury caused internal or external harm to the body which required

medical services or resulted in disability or death; 3) medical evidence supported by objective

findings, as defined in Ark. Code Ann. §11-9-102 (16), establishing the injury; and 4) that the

injury was caused by a specific incident and identifiable by time and place of occurrence.  Ark.

Code Ann. §11-9-102 (4)(A)(i) (Repl. 2002).  Should the claimant fail to establish by a

preponderance of the evidence any of the requirements for establishing the compensability of the

claim, compensation must be denied. Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126,

938 S.W.2d 876 (1997).

It is undisputed that the claimant has suffered prior work-related injuries while in the

employment of respondent.  The prior injuries were sustained while the claimant worked the day

shift.  In 2010, the claimant moved to the night shift, 10:00 p.m. through 7:00 a.m.   While on the

night shift, the claimant’s work-week commenced at 10:00 p.m. on Sunday and concluded at

7:00 a.m. Friday morning.
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There is no showing that the plant nurse was available during the night shift.  Further, the

evidence reflects that the claimant’s “official” immediate supervisor, William Solomon Strain,

Jr., work shift was from 6:00 a.m. to 3:00 p.m.  The lead man, Timmy Hyche, who held a quasi-

supervisory position, worked from 4:00 p.m. until 2:00 a.m.

While the claimant suffered an injury to his left foot on December 19, 2007, there is no

evidence in the record to reflect that he sought or obtained medical treatment in connection with

a left foot complaint subsequent to his January 10, 2008, release to regular duties by Dr.

Konstantin V. Berestnev, the respondent’s designated treating physician.  The December 19,

2007, injury as assessed as a left foot contusion.

The testimony of the claimant reflects that he suffered the injury to his left foot on the

morning of Thursday, January 6, 2011, at a time when he was pretty much alone in the shop.  The

claimant continued to work following the occurrence of his injury, until 6:00 a.m., at which time

he left work and went home.  The claimant returned and work his regular scheduled shift at 10:00

p.m. on Thursday, January 6, 2011, which concluded at 7:00 a.m. on Friday, January 7, 2011. 

The evidence disclosed that while discharging his duties on the afore shift, the claimant was

observed limping by Mr. Hyche.  The claimant asserts that he attributed the injury as probably a

sprain in discussing it with Mr. Hyche, and offered that he would have it checked out in a couple

of day if it did not resolve. 

Once the clamant arrive home from work on the morning of Friday, January 7, 2011, the

foot was swollen and painful.  The claimant treated the symptoms with ice and elevation.  On

Saturday, January 8, 2011, the claimant sought treatment at the emergency room of Northwest

Medical Center.  The claimant acknowledged that prior to the Saturday, January 8, 2011, visit to
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the emergency room he experienced pop in his left foot.  

The claimant has previously suffered an injury to his left foot on December 19, 2007, and

as a consequence of the afore, he was familiar with the sensation of an injury in that extremity. 

Further, the claimant was familiar with the protocol of respondent regarding the reporting of

work-related injuries.  It is noteworthy that in describing the January 6, 2011, incident, which the

claimant attributes as the basis for the present claim, the claimant focus on a twisting of the ankle

rather than the impact on his foot.

The claimant last worked for respondent on January 7, 2011, when he concluded his shift

at 7:00 a.m.  While the claimant asserts that once he arrived home, and, after attempting to get

some sleep, he observed that the foot was swollen he did not seek medical treatment.  The

claimant contends that he applied ice to the foot and kept it elevated to obtain relief throughout

Friday and Saturday.  

The  claimant did not  seek medical  treatment for his  left  foot  pain until Saturday,

January 8, 2011.   At  the time the claimant presented  for medical treatment at the emergency 

room  of Northwest Medical Center - Springdale, he provided his group health insurance card to

admission 

personnel.  The medical records regarding the January 8, 2011, emergency room visit are devoid

of any history of a specific incident or injury as the basis for the complaint.  Also noteworthy is

the following entry from the emergency room records regarding the claimant:

Patient states he injured his foot approximately one year ago.
Was walking around the house and heard a pop and apparently
reinjured same area. (RX #1, p.6).

There is no mention in the emergency room records of the claimant administering ice or
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elevating his left lower extremity prior to the “pop” of Saturday, January 8, 2011.  

The medical demonstrated that the claimant suffered a fracture base of the fifth metatarsal

which was age indeterminate.  Dr. Heim’s impression of the claimant’s injury was that of “acute

on chronic fracture base metaphyseal region left fifth metatarsal”.  The radiographs of the

claimant’s left foot was consistent with an old fracture of the base of the left fifth metatarsal with

some new changes.

The claimant has failed to sustain his burden of proof by a preponderance of the evidence

that he sustained a fracture to the left fifth metatarsal on January 6, 2011, while within the course

and scope of his employment.  The evidence preponderates that the fracture of the left fifth

metatarsal, which was diagnosed during the January 8, 2011, emergency room visit, was

sustained prior to the visit as the claimant walked across his floor at home.  There is no

documented evidence in the record that the claimant reported his left foot complaint as a work-

related injury until Monday, January 10, 2011, which was after he had been seen at the

emergency room for left foot pain on Saturday, January 8, 2011.  This claim is respectfully

denied and dismissed.

IT IS SO ORDERED.

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE 

              


