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Claimant represented by Ms. Laura Beth York, Attorney at Law, Little Rock,
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STATEMENT OF THE CASE

A hearing was held on the above-styled claim on April 27, 2011.  A Pre-

hearing Order was entered in this case on March 22, 2011.  The Pre-hearing Order

set forth the stipulations offered by the parties and outlined the issues to be litigated

and resolved at the hearing.  A copy of the Pre-hearing Order was made

Commission Exhibit No. 1 to the hearing record.

The following stipulations were submitted by the parties in the Pre-hearing

Order and are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about

October 13, 2009, when the claimant sustained a compensable low

back injury.

3. The claimant’s average weekly wage was $573.53; therefore, the

applicable compensation rate is $382.00 for temporary total disability

and $287.00 for permanent partial disability.

By agreement of the parties, the issues to be determined are, as follows:

1. Claimant’s entitlement to additional medical treatment, i.e. an IDET

and discogram.

2. Overpayment of temporary total disability benefits.

3. All other issues are reserved.

The record consists of a one-volume transcript of the April 27, 2011, hearing,

consisting of the testimony of Patrice Humphrey and all documentary evidence

including Commission Exhibit No. 1 (Pre-hearing Order); Claimant’s Exhibit No. 1

(Medical records with index); Respondents’ Exhibit No. 1 (Non-medical records);

Respondents’ Exhibit No. 2 (Medical records with index); Respondents’ Exhibit

No. 3 (Deposition of Claimant). 

FACTUAL BACKGROUND

Patrice Humphrey is 42 years of age.  She completed the eleventh grade and

received a GED.  She also attended Baptist School of Nursing and received her

certification as a surgical technician in 2002. She began working for Baptist Medical

Center (“Baptist”) in 2002 as a certified surgical technologist.  She worked as an
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assistant to the physicians in labor and delivery and in other gynecological

surgeries.   She had a prior work-related back injury at Baptist in 2008.  In 2008,

she was diagnosed with a back strain and underwent physical therapy and

eventually returned to work without any restrictions.  

On October 13, 2009, Humphrey fell while assisting a patient.  She

experience pain in her lower back and right shoulder.  Respondents accepted the

low back injury as compensable and paid for medical treatment.  She underwent an

MRI on December 14, 2009.  The MRI revealed that she had a left paracentral disc

herniation at L5-S1 with an annular tear, a disc bulge at L4-5, and a disc herniation

at C5-6.  She initially presented to Dr. Sprinkle.  She was referred to a specialist,

Dr. Burson who recommended the IDET procedure.  She was referred to Dr. Carl

Covey, a pain doctor, who also recommended an IDET procedure.  She was then

referred to Dr. Garlapati.  She continues to treat with Dr. Garlapati.  She currently

takes Gavatine (Nuerontin), Hydrocodone 10, and Flexeril.  Dr. Garlapati also

recommended the IDET procedure.  

Humphrey testified that she saw Dr. Thomas one time.  He did not do a

physical examination and recommended no additional treatment. She did not

discuss the IDET procedure with Dr. Thomas.  

She was paid temporary total disability until December 7, 2010.  She also

received unemployment benefits from July 31, 2010, until December 5, 2010.  Her

total unemployment benefits were $5,073.00.  Humphrey explained that she applied

for unemployment benefits when Baptist terminated her job.  Humphrey was
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working light duty at the time.  She told the unemployment office that she was

receiving workers’ compensation benefits, that she had been terminated, and what

her job had been at Baptist.  She applied for light duty jobs.  She found a job in

December when her workers’ compensation benefits were cut.  She explained that

she was going through a divorce and needed the job to pay bills.  She worked as

an Outreach Coordinator talking on the phone and doing office work.  She

explained that she remained at that job for three weeks because she could not sit

eight hours a day behind a computer.  She has applied for Social Security disability

benefits.

Humphrey testified that she continues to have pain and some days are better

than others.  Her pain is in her lower back and her left leg.  She has gotten

progressively worse since her injury.  She is no longer able to play tennis, skate,

work out, carry her groceries, or take care of her seven grandchildren.  Humphrey

also explained that she does the announcements at her church but that some

Sundays she no longer feels like going to church.  Her pain worsens with extended

walking or standing.  She explained that she watches TV or movies.  She attends

church and visits her grandchildren at their homes instead of having them stay over

at her home.  One of her daughters lives with her.

On cross-examination, Humphrey agreed that the MRI taken in connection

with her 2008 back injury revealed bulges at L4-5 and L5-S1.  Her last medical

treatment associated with the 2008 injury was eight or nine months before her

October 2009 injury.  She agreed that the February 14, 2009, MRI showed very little
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change from the previous MRI.  She also agreed that the 2010 MRI showed very

little change from the two prior MRIs.  She was not aware of any diagnosis of spina

bifida occulta indicated by the x-rays reviewed by Dr. Sprinkle.  She explained that

Sprinkle did not take any x-rays.  She agreed that none of her doctors have given

her any promise that the IDET procedure will take care of the pain in her lower

back.  Humphrey explained that she applied for Social Security disability in July of

2010, but was denied.  She reapplied in December of 2010 and that claim is still

pending.  Her Social Security disability claim is based on her problems with  her

low back and intermittent problems with her shoulder. 

Humphrey testified that she began receiving unemployment benefits again

in January of 2011.  She receives $267.00 per week.  

Humphrey testified that she did not have any problems with her back from

the time she was released back to work in 2008 from her first injury until the date

of her injury in October of 2009.  She only saw Dr. Sprinkle once and no doctor has

ever discussed “spina bifida occulta” with her. 

Medical records reflect that the claimant sought treatment with Dr. Brenda

Covington at Baptist Occupational Health Clinic on October 15, 2009, for back pain

with spasms and right arm numbness with tingling from a work related injury while

assisting a patient. She was diagnosed with a lumbar strain and right shoulder

strain.   She was returned to work on October 15, 2009, with restrictions.  Humphrey

returned for a follow-up evaluation on October 19, 2009.  She was referred for

physical therapy and continued on restricted work duties.  Humphrey went to
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physical therapy and continued to follow-up with Dr. Covington from October 21,

2009, until November 13, 2009, when she was released from care and returned to

work with no restrictions.  On December 3, 2009, Humphrey returned to Dr.

Covington with reports of recurrent back pain and spasms.  She was diagnosed with

“ThoracoLumbar Strain/Muscle spasm thoracic”. She was prescribed Zanaflex,

Mobic, and Lorcet.  She was returned to work with restrictions.  Notes from the

Nurse Work Injury Case Manager dated December 11, 2009, reflect that the

claimant contacted her by phone the day before “literally sobbing into the phone.”

She reported that she was “in so much pain she could barely stand it.”  An MRI was

scheduled for December 14, 2009.  The MRI of the lumbar spine revealed “1. L5-S1

left paracentral herniated disc protrusion, within which is an annular tear. No

convincing evidence of neural impingement. 2. L4-5 disc bulge.”  On January 12,

2010, the claimant was evaluated by Dr. Brent Sprinkle.  She reported some back

pain, some numbness, and tingling in her legs intermittently since October 13,

2009.  She also reported that her pain could be severe at times.  He noted that she

had trigger point injection, Medrol Dosepak, and some therapy that didn’t help.  He

diagnosed her with the following impression:

1. Lumbar degenerative disc disease that is probably pre-existing.
2. Lumbar disc herniation to the left side without definite nerve root

impingement. Disc herniation could be new.  I do not have an old MRI
to compare to.

3. Lumbar myofascial pain.

He prescribed Neurontin and Mobic.  He referred her to Dr. Burson, a

neurosurgeon.  He recommended an EMG nerve conduction study to try to
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objectively document any detectable radiculopathy.  On January 21, 2010,

Humphrey was evaluated by Dr. Burson.  He reviewed her MRI.  He noted that he

told her “I really do not think she needs surgical intervention for this.  She needs

some kind of percutaneous or noninvasive procedure which would be like an IDET

or something like that with Dr. Mocek or a pain clinic. . . .”  On February 8, 2010,

she underwent an MRI of the lumbar spine at the request of Dr. Burson.  The MRI

revealed “Stable findings L4-5 and L5-S1 without worsening disc bulge, protrusion,

or new extruded soft tissue at these levels.  Intervertebral disc heights are

maintained.”  On March 15, 2010, Humphrey was evaluated by Dr. Carl Covey.   He

assessed her with “Lumbar radiculitis LLE with discogenic axial pain component

likely L5-S1".  He recommended selective nerve root blocks at L5, S1.  He noted

that if she did not get improvement, she would need a lumbar discogram and a

IDET procedure if she does have tears.  On May 12, 2010, she was evaluated by

Dr. Garlapati.  He assessed her with the following:

1. Chronic low back pain with radicular component over bilateral lower
extremities.  MRI taken on 12/14/2009 shows L5-S1 left paracentral
herniated disc protrusion and also mild right and moderate left facet
hypertrophic changes. At L4-5, medium disc bulge with moderate
facet hypertrophic changes bilaterally.

2. Annular tear at L5-S1, with left paracentral herniated disc protrusion.
She had another MRI taken on 02/08/10, which states stable findings
at L4-5 and L5-S1 without worsening disc bulge, protrusion or new
extruded soft tissue at these levels.

3. She also had left sacroiliac joint dysfunction along with left greater
trochanter bursitis with antalgic gait on the left.

He recommended interventional procedures that “includes LESI, sacroiliac joint

injection as well as greater trochanteric bursa injection and if needed consider
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SNRB procedures at L5-S1.  She will also be referred to physical therapy for

modalities that includes TENS unit, traction.”  On June 10, 2010, she returned for

follow-up with Garlapati reporting a pain level of 9/10.  He began a series of lumbar

epidural steroid injections.  He noted that future procedures would include left SI

and left greater trochanteric bursa injections and a LESI procedure at L5-S1. On

June 16, 2010, she returned to Dr. Garlapai for another lumbar epidural steroid

injection.  He noted that she did not have much relief from the injections and he

planned to get approval to perform IDET/disc compression and physical therapy.

On July 8, 2010, Humphrey returned to Garlapati with complaints of a pain level of

10/10.  He noted that she had three epidural steroid injections without much pain

relief.  He recommended options including a medial branch block or discogram to

see the morphology of the annular tear and also nearby disc morphology.  He noted

he would seek approval for the discogram.  On August 10, 2010, she returned with

continued complaints of pain in her low back and bilateral leg pain.  Notes reflect

that her insurance is not approving a discogram.  She was started on oxycodone.

On October 29, 2010, the claimant underwent an independent medical

examination by Dr. Brad Thomas, a neurosurgeon.  In a letter dated November 2,

2010, Dr. Thomas noted that the MRI on September 12, 2008, showed very mild

disc bulging at L5-S1 and L4-5.   He noted that the MRI on December 14, 2009,

showed very little change and the MRI on February 18, 2010, showed no change.

He opined that Humphrey’s current symptoms of lower back pain with pain into the

left leg could be consistent with the type of injury she had, that it would most likely



Humphrey - F909557 - 9 -

be some type of lumbar muscle strain or soft tissue injury, but that it is not

supported objectively by the two MRIs taken after the accident.  He noted that no

other surgical procedures should be performed.  He recommended that chronic pain

therapy with chronic pain medications.  He placed her at maximum medical

improvement and noted that he would place her back at full-duty.  He noted that she

has pain, but that there was no objective weakness that would disallow her from

working.  He recommended an FCE if she could not perform her regular job duties.

He gave her a zero percent (0%) disability rating.  He does not recommend the

IDET procedure because “I do not think this is indicated and I do not think that it

would help her.”  On March 30, 2011, Dr. Thomas  responded by letter that he

would not recommend the discogram because “I do not place much faith in

discograms and their clinical relevance.”  He stated “I feel like an EMG nerve

conduction velocity is a reasonable idea and would not object to the patient having

this and having a neurologist evaluate those studies.”

DISCUSSION

The claimant contends that she sustained a compensable low back injury on

October 13, 2009.  The claimant complained of recurrent back pain and spasms

and an MRI dated December 14, 2009, revealed an L5-S1 left paracentral herniated

disc protrusion with evidence of an annular tear.  The claimant was treated by Dr.

Brenda Covington, Dr. Brent Sprinkle, Dr. Tim Burson, and Dr. Carl Covey.  Dr.

Sprinkle recommended an EMG nerve conduction study,  Dr. Burson recommended

an IDET procedure, and Dr. Carl Covey and Dr. Garlapati recommended a lumbar
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discogram and noted that if the claimant had tears, she may be a candidate for the

IDET procedure.  To date, the respondents have denied the IDET procedure.  The

claimant respectfully contends that she is entitled to the recommended medical

procedures.

The respondents contend that the IDET procedure was sent through

pre-certification on two occasions and denied both times.  Respondents contend the

recommended procedures, the IDET and discogram, are not reasonable and

necessary based on an IME by Dr. Brad Thomas, a neurosurgeon.  Thomas did

agree that the EMG/nerve conduction study was a reasonable test to be performed.

In addition, respondents contend that the MRI findings before and after her injury

are the same and the testing and procedures requested are not reasonable and

necessary for her acute injury.  The respondents are asserting a credit for

overpayment of temporary total disability benefits in the amount of $5,073.00.

Additional Medical Treatment

The respondents have accepted the October 13, 2009, back injury as

compensable and paid medical expenses and temporary total disability benefits.

Respondents rely on the medical records of Dr. Brad Thomas and MRI reports

which they contend conclude that Humphrey suffered a lumbar strain in October of

2009 for which she was treated conservatively with physical therapy, injections, and

pain medications.  From his evaluation, Dr. Thomas opined that the claimant

sustained 0% permanent partial impairment and reached maximum medical

improvement on November 2, 2010. 



Humphrey - F909557 - 11 -

On the other hand, claimant contends that she continues to be symptomatic

and could not perform her regular job duties after the October 13, 2009, injury.

Claimant relies on the medical records of Dr. Burson, Dr. Covey, and Dr. Garlapati

to support her claim that the recommended medical treatment, including the

discogram and IDET procedure, is reasonable and necessary medical treatment

and related to the work-related injury in October of 2009.

Ark. Code Ann. § 11-9-508 states that employers must provide all medical

treatment that is reasonably necessary for the treatment of a compensable injury.

What constitutes reasonable and necessary treatment under the statute is a

question of fact for the Commission.  Ganksy v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369,

13 S.W.3d 218 (2000).   Respondents are responsible only for medical services

which are causally related to the compensable injury. 

In workers’ compensation law, an employer takes the employee as he finds

him, and employment circumstances that aggravate pre-existing conditions are

compensable.  Williams v. L & W Janitorial, Inc., 85 Ark. App. 1 145 S.W.3d 383

(2004); Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150

(2003).  An aggravation of a pre-existing non-compensable condition by a

compensable injury is, itself, compensable.  Id.  Here, as in Williams, there is no

dispute that the claimant’s injury was compensable.  The evidence demonstrates

that there is objective medical evidence which established the current need for

treatment.  Rather, what is disputed is whether the recommended treatment is
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reasonable and necessary in relation to the compensable injury given the fact that

she also suffers from degenerative conditions in her back.  This is not a case where

the claimant must establish that the compensable injury was the “major cause” of

the need for the medical treatment in order to establish her right to additional

medical benefits and temporary total disability.  Farmland Ins. Co. v. DuBois, 54

Ark. App. 141, 145, 923 S.W.2d 883, 885 (1996).  Instead, the respondents must

take the claimant as they found her and the proper determination is whether there

is sufficient evidence to establish that the compensable injury was a factor in the

need for further treatment.  Williams v. L& W Janitorial, Inc., 85 Ark. App. 1, 145

S.W.3d 183 (2004).   

In Davis v. Helena Chemical Co., claimant suffered from a pre-existing

lumbar degenerative condition before sustaining a compensable injury. Full

Commission Opinion, filed August 3, 1999 (D406121). The Full Commission

affirmed an administrative law judge’s finding that claimant was entitled to additional

medical treatment, stating:

The respondents’ and the dissent’s central argument in this case is
that the treatment the claimant is presently receiving is because of an
ongoing degenerative condition which would be occurring whether or
not the claimant suffered an injury in 1984. However, this argument
overlooks the fact that the claimant’s previously asymptomatic
degenerative process physically progressed and became
symptomatic because of his 1984 compensable injury . . . the
compensable injury, not some speculative event, is what resulted in
the claimant’s present condition.

Id.
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The Full Commission later upheld a finding of compensability where symptoms of

claimant’s pre-existing condition were asymptomatic for five years prior to the

compensable event. Jerry Hambelton v. Guy King & Sons, Inc. & Bituminous

Casualty Corp., Full Commission Opinion, filed February 22, 2001 (E904812).  The

Commission held that a preponderance of the evidence showed that claimant’s

symptoms were the result of his compensable injury, despite the fact that claimant

had a pre-existing ongoing degenerative process.  Id. at 19. 

In the instant case, the medical records of Dr. Burson, Dr. Covey, and Dr.

Garlapati support the conclusion that the claimant is in need of further treatment for

the injury to her back in October of 2009.  This medical evidence is further

substantiated by the testimony of the claimant.  The claimant testified that although

she had an earlier back injury, she had returned to work and had no problems with

back and left leg until she fell at work assisting a patient in October of 2009.  

While the MRI reports revealed degenerative conditions, I find that the claimant’s

immediate onset of symptoms after falling at work are compelling evidence that the

claimant’s need for additional medical treatment is related to her work-related injury.

Based on the clear weight of the medical evidence in this case from

claimant’s three treating physicians, I find that the additional medical treatment

recommended by Dr. Garlapatti, Burson, and Covey, including the discogram and

IDET procedure, is reasonable and necessary and related to the compensable

injury.  

Overpayment of Temporary Total Disability 
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Respondents are contending that claimant received an overpayment of

temporary total disability benefits during the period of time she collected

unemployment benefits.  The respondents assert the right to a credit in the amount

of $5,073.00 against any future temporary total disability benefits owed.

Pursuant to Ark. Code Ann. § 11-9-506, any temporary total disability

benefits are payable to the claimant with respect to any week for which she

receives unemployment benefits only to the extent that the temporary total disability

otherwise payable exceeds the unemployment benefits.  Therefore, I find that the

respondents are entitled to a credit in the amount of $5,073.00 against any future

temporary total disability benefits owed.

Controversion and Attorney’s Fees

Based on my review of the evidence in this case, I find that respondents

have fully controverted payment of all additional medical and associated temporary

total disability benefits from November 2, 2010, until a date yet to be determined.

Claimant’s attorney is entitled to a statutory attorney’s fee on the temporary total

disability benefits award herein.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

October 13, 2009, when the claimant sustained a compensable low

back injury.
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3. The claimant’s average weekly wage was $573.53; therefore, the

applicable compensation rate is $382.00 for temporary total disability

and $287.00 for permanent partial disability.

4. Respondents initially accepted the claimant’s claim as compensable

and paid medical benefits through November 2, 2010.

5. Claimant has proven by a preponderance of the evidence that her

need for additional medical treatment from Dr. Garlapati, including the

discogram and IDET procedure, is reasonable and necessary and

causally related to her compensable work-related injury in October of

2009. 

6. Pursuant to Ark. Code Ann. § 11-9-506, any temporary total disability

benefits are payable to the claimant with respect to any week for

which she receives unemployment benefits only to the extent that the

temporary total disability otherwise payable exceeds the

unemployment benefits.  Therefore, I find that the respondents are

entitled to a credit in the amount of $5,073.00 against any future

temporary total disability benefits owed.

7. Claimant is entitled to a statutory attorney’s fee for the additional

permanent partial indemnity benefits which have been awarded

herein.
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AWARD

The respondents are hereby directed and ordered to pay additional medical

benefits, temporary total disability benefits from November 2, 2010, until a date yet

to be determined subject to the credit owed to the Respondents, and attorney’s fees

in accordance with the findings of fact and conclusions of law set forth herein.  All

accrued sums shall be paid in a lump sum without discount, and this award shall

earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-809.

See, Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995).

IT IS SO ORDERED.

________________________
BARBARA WEBB
Administrative Law Judge


