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Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by HONORABLE STEVEN R. MCNEELY,
Attorney at Law, Little Rock, Arkansas.

The respondent was represented by HONORABLE MICHAEL C.
STILES, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

March 21, 2011, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on January 24, 2011.  The

following stipulations were submitted by the parties either

in the Prehearing Order or during the course of the hearing

and are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction.

2. The claimant sustained compensable injuries to his
shoulders, left upper extremity, and left wrist
while employed by the respondent employer on or
about March 31, 2008.

3. The claim was accepted and claimant was treated by
Concentra in Memphis and Dr. Guy L’Heureux.

4. Claimant was granted change of physician to Dr.
Guy L’Heureux on August 14, 2009.

5. An MRI was approved and now the next recommended
treatment, a surgical referral, is being
controverted.
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6. The claimant earned wages sufficient to entitle
him to the maximum compensation rates for 2008 of
$522 per week for temporary total disability and
$392 per week for permanent partial disability.

 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Entitlement to additional medical treatment of the
referral to Dr. Meredith for possible right
shoulder arthroscopic surgery following the MRI.

Respondent:

1. Entitlement to additional benefits.

The record consists of the March 21, 2011, hearing

transcript and the exhibits contained therein.  

DISCUSSION

The claimant was employed by the respondent as a truck

driver.  The claimant sustained admittedly compensable

injuries to his left wrist and both shoulders on March 31,

2008, from a fall while getting out of a truck. 

At the time of the fall, the claimant lived in Memphis,

Tennessee. (R. Exh. 1 p. 16) The claimant presented to

Concentra in Memphis on April 2, 2008, on April 3, 2008, and

on April 4, 2008, for evaluation or physical therapy. (C.

Exh. 1 p. 1-10) The claimant was originally prescribed two

weeks of physical therapy by Dr. Jennifer Goodfred at

Concentra on April 2, 2008; however, Dr. John Goodfred at

Concentra released the claimant from ongoing medical care
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after only two physical therapy sessions on April 4, 2008.

(C. Exh. 1 p. 2, 10) 

The claimant testified that his daughter had finished

high school and enrolled in college, so there was nothing

keeping him in Memphis any longer. (T. 28) He gave notice to

Chiefseahawk shortly after returning to work, and began

driving for a different company, Pilot, approximately two

weeks later in May of 2008. (T. 28, 30) The claimant

testified that he currently lives approximately 30 miles

east of Nashville in White Bluff, Tennessee. (T. 20) The

claimant still drove for Pilot at the time of the hearing

conducted on March 21, 2011. (T. 16-17)

The claimant testified that, notwithstanding Dr.

Goodfred’s release from care in April of 2008, his shoulders

hurt, and his right shoulder never got better. (T. 16) 

The claimant testified that he contacted the Arkansas

Workers’ Compensation Commission in December and filed a

Form AR-C when he came to realize that things were not

getting any better and were actually starting to get worse. 

(T. 17) Although the hearing record does not contain the

Form AR-C, the record does contain a Commission document

dated December 29, 2008, advising Mr. Hornsby that the

respondent in this case had not responded to state a

position in this claim. (C. Exh. 2 p. 1) A letter dated

January 14, 2009, from the claimant’s attorney to Zurich

American Insurance Company indicated that Mr. Hornsby at
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1When the claimant exercised his statutory right to a
one-time change of physician to Dr. L’Heureux, the employer
and carrier were required by law to pay for the initial
visit to Dr. L’Heureux, but only for the initial visit. 
Wal-Mart Stores Inc. v. Brown, 82 Ark. App. 600, 120 S.W.3d
153 (2003)

2 An arthrocentesis is a puncture and aspiration of
fluid from a joint using a syringe.  See Dorland’s
Illustrated Medical Dictionary (30th Ed.) 156.

that time continued to have problems with his shoulders, the

left worse than the right, and that Mr. Hornsby was

requesting a follow-up appointment. (C. Exh. 1 p. 2)

The respondents would not authorize a follow-up

appointment, but on August 14, 2009, approximately eight

months after Mr. Hornsby filed his claim for additional

benefits, the Commission entered an order changing the

claimant’s treating physician to Dr. Guy L’Heureux who

examined the claimant on October 26, 2009.1  (C. Exh. 1 p.

15, C. Exh. 2 p. 13)

During the visit on October 26, 2009, Dr. L’Heureux

examined the claimant’s shoulders and assessed the claimant

with impingement with bursitis-tendinitis, carpal tunnel

syndrome and adhesive capsulitis. (C. Exh. 1 p. 15) Dr.

L’Heureux performed an arthrocentesis2 of the claimant’s

right rotator cuff and injected Kenalog and Lidocaine which

reportedly decreased his severe pain by 75% but did not

affect the range of motion. (C. Exh. 1 p. 15)

Dr. L’Heureux questioned whether the claimant had a

labral tear and ordered an MRI of the claimant’s right
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shoulder. (C. Exh. 1 p. 16) The respondents initially

refused to authorize the recommended MRI, but later changed

their position and authorized the right shoulder MRI.  (C.

Exh. 2 p. 15 - 19)

  The claimant’s right shoulder MRI was eventually performed

on July 12, 2010, and indicated no evidence of a labral

tear.  However, the MRI did indicate fluid on the under

surface of the supraspinatus muscle tendon, a mild amount of

acromioclavicular joint disease, a small bony contusion, and

a small partial tear of the anterior leading edge of the

supraspinatus muscle tendon. (C. Exh. 1 p. 17)

In a progress note dated December 8, 2010, Dr.

L’Heureux referred the claimant to Dr. S. Meredith for

possible arthroscopy on his right shoulder. (C. Exh. 2 p.

18) The respondents have refused to authorize the proposed

arthroscopic referral, leading to the present request for

additional benefits.  

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the



6CLAYTON HORNSBY - F812020

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

Medical treatment intended to reduce or enable an

injured worker to cope with chronic pain attributable to a

compensable injury may constitute reasonably necessary

medical treatment.  Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230, 184 S.W.3d 31 (2004).  An employer may also

remain liable for medical treatment reasonably necessary to

maintain a claimant's condition after the healing period

ends.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).

In the present case, I find that the claimant has

established by a preponderance of the evidence that the

arthroscopy referral proposed in 2010 is reasonably

necessary in connection with his admittedly compensable 2008

right shoulder injury for the following reasons.

First, I note that at the start of the hearing, the

respondents contended that everything seemed to be fine when

the claimant was initially released from his medical

treatment (i.e., in April of 2008), and then approximately a

year and a half later that he had a “new” injury.  (T. 7)

However, in reviewing the medical evidence, I note that

the claimant was initially diagnosed with a rotator cuff

injury at Concentra in April of 2008. (C. Exh. 1 p. 1-10)

Contrary to the respondents’ contention that the claimant
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3 Dorland’s Illustrated Medical Dictionary (30th Ed.) on
page 445 explains that the rotator cuff is “a
musculotendinous structure about the capsule of the shoulder
joint, formed by the inserting fibers of the supraspinatus,
infraspinatus, teres minor, and subscapularis muscles,
blending with the capsule, and providing mobility and
strength to the joint.”

sustained a new injury one and one-half years later, the

claimant filed a claim for additional benefits for his work-

related shoulder injuries in December of 2008, only eight

months after the initial fall. Notably, when Dr. John Vinson

examined the claimant six months thereafter in June of 2009

primarily for symptoms of carpal tunnel syndrome, Dr. Vinson

likewise diagnosed the presence of rotator cuff syndrome. 

(C. Exh. 2 p. 7) Notably, the claimant’s 2010 right shoulder

MRI’s indication of a tear of the supraspinatous tendon

appears to this examiner to be consistent with the diagnoses

of an injury involving the rotator cuff made by Dr. Jennifer

Goodfred, by Dr. John Goodfred, and by physical therapist

Sandra Jones in 2008, and consistent with Dr. Vinson’s

diagnosis of rotator cuff syndrome in 2009, since according

to the medical dictionary the supraspinatus tendon is in

fact one of the several tendons which form the rotator

cuff3.  

Second, to the extent that the respondents may contend

that the MRI findings to be “new” in 2010, I note that the

record does not contain any earlier MRI findings indicating

an absence of a rotator cuff injury at any point during the
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period between March 31, 2008, and July 12, 2010, when the

claimant was finally approved for a right shoulder MRI.      

     Third, I note that the causal connection between the

claimant’s fall onto his hands on March 31, 2008, and the

MRI finding of a supraspinatous tendon tear is not only

supported by the 2008 and 2009 diagnoses of a rotator cuff

injury, but also by the claimant’s hearing testimony that

his shoulders hurt when Dr. Goodfred released him to go back

to work, that his condition never got better, and that his

right shoulder problems have been an everyday thing ever

since except for a three month period in 2010 after Dr.

L’Heureux injected his shoulder. (T. 16, 18-19) The claimant

was the only witness to testify, and the outcome of this

claim appears to this examiner to depend a great deal on the

credibility of the claimant’s testimony that his right

shoulder condition never got better after Dr. Goodfred

released him.

I note that the credibility of a witness’ testimony is

determined based on a number of factors including, but not

limited to, the witness’ demeanor, the plausibility of the

witness’ testimony, the consistency of the witness’

testimony with other evidence, the interest of the witness

in the outcome of the case, and the witness’ bias, prejudice

or motives.  Stiger v. State Line Tire Serv., 72 Ark. App.

250, 35 S.W.3d 335 (2000). 
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In the present case, with regard to the claimant’s

demeanor during his live hearing testimony, although perhaps

not well borne out by the written transcript, the claimant

frequently began speaking before a questioner had completed

a question notwithstanding three admonishments from the

administrative law judge. (T. 14, 22, 33) This habit did not

enhance the claimant’s appearance of credibility with this

examiner. 

In addition, the claimant obviously has some degree of

financial interest in the outcome of this case since he

seeks the additional medical benefits at issue in this

claim. 

However, I find plausible the claimant’s testimony that

his condition never got better in light of his filing of a

claim for additional benefits approximately eight months

after Dr. Goodfred’s release, and in light of medical

references to a rotator cuff injury both in April of 2008

and again in June of 2009.  In assessing the claimant’s

credibility, I also note that the claimant continues to

drive for work 60 hours per week, and the claimant had

available alternative health insurance at least by June of

2009.  Therefore, the claimant would appear to this examiner

to have had minimal or no serious financial incentive to

fabricate testimony about ongoing shoulder complaints from a

2008 injury if he in fact had developed a new problem in

either 2009 or 2010 as the respondents now contend. The
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claimant’s incentive to fabricate testimony appears

especially low where, as here, the claimant has no pending

claim for disability compensation and has so far only sought

access to medical care for his shoulder that he could have

gotten long ago had he simply paid for the treatment himself

or by filing a new claim on his own insurance.

Finally, in finding the claimant’s testimony credible,

I have considered the implications of Dr. John Goodfred’s

report dated April 4, 2008, wherein Dr. Goodfred (1)

apparently saw the claimant for the first time, (2) declared

the claimant pain free with full range of motion, and (3)

released the claimant from additional medical care five days

after the fall after only two physical therapy sessions. (C.

Exh. 1 p. 4) Clearly, Dr. Goodfred’s findings and release

from treatment do not support the claimant’s testimony that

he continued to have shoulder problems after Dr. Goodfred’s

release.

However, in assessing the weight to accord Dr.

Goodfred’s report of April 4, 2008, I note that on April 2,

2008, Dr. Jennifer Goodfred prescribed physical therapy “3 x

2 weeks”.  (C. Exh. 1 p. 2) I also note that after only two

physical therapy sessions, therapist Sandra Jones reported

on April 3, 2008, that (1) the patient had a pain rating of

8 or 9 out of 10 for shoulder pain, (2) the therapist

intended to continue therapy unless otherwise notified by

the referring physician, (3) the patient’s impingement test
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was positive, (4) the patient was tender to palpation of the

rotator cuff insertion, and (5) the patient was not

progressing with therapy intervention after two sessions. 

(C. Exh. 1 p. 7-9) In light of the significant differences

between the physical therapist’s findings on April 3, 2008,

and Dr. Goodfred’s findings the next day, I find credible

the claimant’s testimony that his shoulders hurt when Dr.

Goodfred released him to go back to work, that his condition

never got better, and that his right shoulder problems have

been an everyday thing ever since except for a three month

period in 2010 after Dr. L’Heureux injected his shoulder.   

Based on the claimant’s credible testimony about his

ongoing shoulder problems after his release by Dr. Goodfred

in 2008, the reference to a rotator cuff injury in the

medical records from 2008 and 2009, the filing of a claim

for additional benefits in December of 2008 that referred to

both shoulders, the absence of any diagnostic test results

in the record before 2010 that would have identified the

presence or absence of a rotator cuff injury, and the

objective evidence in the 2010 MRI of a supraspinatus tendon

tear consistent with a rotator cuff injury, I find that the

claimant has established by a preponderance of the evidence

a causal connection between his 2008 fall onto his hands at

work and the right shoulder supraspinatus tendon tear

identified in the claimant’s 2010 right shoulder MRI. 

Consequently, absent any credible evidence in the record
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indicating that Dr. L’Heureux’s referral for surgical

evaluation was somehow inappropriate for the claimant’s

right shoulder injury identified by MRI, I find that the

claimant has established by a preponderance of the evidence

that the surgical evaluation at issue in this claim is

reasonably necessary medical treatment for the claimant’s

compensable right shoulder injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2. The claimant sustained compensable injuries to his
shoulders, left upper extremity, and left wrist
while employed by the respondent employer on or
about March 31, 2008.

3. The claim was accepted, and the claimant was
treated by Concentra in Memphis and Dr. Guy
L’Heureux.

4. The claimant was granted a change of physician to
Dr. Guy L’Heureux on August 14, 2009.

5. An MRI was approved and now the next recommended
treatment, a surgical referral, is being
controverted.  

6. The claimant earned wages sufficient to entitle
him to the maximum compensation rates for 2008 of
$522 per week for temporary total disability and
$392 per week for permanent partial disability.

7. The claimant has established by a preponderance of
the evidence that Dr. L’Heureux’s referral to Dr.
Meredith for evaluation of possible right shoulder
arthroscopy is reasonably necessary medical
treatment for the claimant’s compensable right
shoulder injury.
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AWARD

The respondents are directed to provide benefits in

accordance with the findings herein. 

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


