
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
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LOIS HOPKINS, EMPLOYEE CLAIMANT

MILLCREEK OF ARKANSAS,
EMPLOYER RESPONDENT

TRAVELERS INSURANCE CO.,
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Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Fordyce, Dallas County, Arkansas.

The claimant was represented by HONORABLE KENNETH A. OLSEN,
Attorney at Law, Little Rock, Arkansas.

The respondent was represented by HONORABLE PHILLIP CUFFMAN,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

April 20, 2011, in Fordyce, Arkansas.  A Prehearing Order

was entered in this case on January 19, 2011.  The following

stipulations were submitted by the parties either in the

Prehearing Order or during the course of the hearing and are

hereby accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2. The employer-employee-carrier relationship existed
on relevant dates. 

3. The respondents controvert these claims in their
entirety. 

4. The claimant’s average weekly wage of $372 per
week entitles her to compensation rates of $248
per week for temporary total disability and $186
per week for permanent partial disability. 
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By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Temporary total disability from October 29, 2009,
through November 31, 2009, additional medical
treatment, and attorney’s fees.

Respondent:

1. Compensability and as otherwise stated by the
claimant.

The record consists of the April 20, 2011, hearing

transcript and the exhibits contained therein.  

DISCUSSION

The claimant has been an employee of Millcreek of

Arkansas since 2003.  Millcreek is a facility that takes

care of children with problems.  Since 2004, the claimant

has worked as a medical records clerk.  The claimant’s job

requires a number of tasks at various intervals including

reading documents, punching holes in documents, pulling

files and charts, filing documents, taking files apart,

writing by hand, using a keyboard, using the telephone,

using a fax machine, teaching, driving a van, loading files

into the van and unloading files from the van.  The claimant

is right-handed.

In 2009 the claimant developed problems in her left arm

and hand.  Dr. Jay Lipke diagnosed carpal tunnel syndrome

and lateral epicondylitis.  Dr. Lipke performed carpal
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tunnel release surgery on October 29, 2009, and the claimant

remained off work from the date of surgery until December 1,

2009.

The claimant filed for FMLA leave to be off work at

Millcreek during her post-surgical healing period, and the

claimant turned her medical bills in on insurance through

her husband’s work.

The claimant also filed an application for short term

disability with USAble Life Insurance for the work she would

miss during her post-surgical healing period.  For his part,

Dr. Lipke wrote on the application for short term disability

that the claimant’s diagnosis was carpal tunnel syndrome and

lateral epicondylitis, that the patient would be unable to

work from October 29, 2009, until December 1, 2009, for her

carpal tunnel release surgery, and Dr. Lipke checked “No” to

the question “Did disability arise from the patient’s

employment?”  For her part, the claimant responded to the

question “How did the injury occur?” with the handwritten

answer “Working with medical charts over the last five

years.”  The claimant also responded to the question “Where

were you when the injury occurred?” with the handwritten

answer “Put up documentation.”

The claimant’s application for short term disability

benefits was denied by USAble Life Insurance.  The letter

she received said that this was a workers’ compensation

claim, not a short-term disability claim.  After USAble Life
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denied her request for short-term disability benefits, the

claimant filed the present claim for workers’ compensation

benefits.

A claimant seeking benefits for an allegedly work

related gradual onset carpal tunnel syndrome injury must

prove by a preponderance of the evidence that (1) the carpal

tunnel syndrome arose out of and in the course of

employment; (2) the injury caused internal or external

physical harm to the body that required medical treatment or

resulted in disability or death; and (3) the injury was the

major cause of the disability or need for treatment.  In

addition, the compensable injury must be established by

medical evidence supported by objective findings.  Freeman

v. Con-Agra Frozen Foods, 344 Ark. 296, 40 S.W.3d 760

(2001).  Because of the special statutory designation given

to carpal tunnel syndrome, it is unnecessary for a claimant

to prove the additional element of rapid repetitive motion

when there is a diagnosis of carpal tunnel syndrome. Kildow

v. Baldwin Piano & Organ, 333 Ark. 335, 969 S.W.2d 190

(1998).

However, epicondylitis has no special statutory

designation, and rapid repetitive motion must therefore be

proven to establish the compensability of gradual onset

epicondylitis.  Freeman v. Con-Agra Frozen Foods, 70 Ark.

App. 306, 27 S.W.3d 732 (2000).  Therefore, to prove the

compensability of an allegedly work related gradual onset
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epicondylitis condition, a claimant must prove by a

preponderance of the evidence that (1) the injury arose out

of and in the course of employment; (2) the injury caused

internal or external physical harm to the body that required

medical treatment or resulted in disability or death; and

(3) the injury was the major cause of the disability or need

for treatment; (4) the injury is established by medical

evidence supported by objective findings; and (5) that the

injury was caused by rapid repetitive motion.  Addison Shoe

Co. v. Moody, 2009 Ark. App. 797, ___ S.W.3d ___.

1. Carpal Tunnel Syndrome

In the present case, there appears to be no dispute

that the existence of the claimant’s carpal tunnel syndrome

in her left wrist is established by medical evidence

supported by objective findings.  These objective findings

include both the abnormal latencies identified in Dr.

Gibson’s electromyography study performed on October 16,

2009, and Dr. Lipke’s visual observation of slight median

nerve deformity beneath the transected deep transverse

carpal ligament during left carpal tunnel release surgery

performed on October 29, 2009.

In addition, there appears to be no question that the

major cause, and in fact the sole cause, of the claimant’s

need for carpal tunnel release surgery and of her post-

surgical disability from October 29, 2009, until December 1,
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2009, is the carpal tunnel syndrome for which Dr. Lipke

performed the surgery.

However, on this record, I find that the claimant has

failed to establish by a preponderance of the evidence that

the carpal tunnel syndrome in her left wrist arose out of

her employment duties as a medical records clerk for

Millcreek of Arkansas.  Dr. Lipke is the only physician who

has rendered an opinion on whether the claimant’s condition

arose from her employment, and as indicated above, Dr. Lipke

has indicated that the claimant’s disability from carpal

tunnel release surgery did not arise out of her employment.

The Commission has the duty to resolve conflicting

medical evidence, including medical testimony.  Maverick

Transportation v. Buzzard, 69 Ark. App. 128 (2000).  The

Commission may review the basis for a doctor’s opinion in

determining its weight and credibility.  Id.  When medical

opinions conflict, the Commission may resolve the conflict

based on the record as a whole and reach the result

consistent with reason, justice, and common sense. 

Barksdale Lumber v. McAnally, 262 Ark. 379, 557 S.W.2d 868

(1977).  A physician’s special qualifications and whether a

physician rendering an opinion ever actually examined the

claimant are factors to consider in determining weight and

credibility.  Id.

Here, there is no conflict in the medical opinions

because there is only one opinion regarding causation in the
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record.  Dr. Lipke has had the advantage of discussing the

claimant’s job with the claimant before rendering his

opinion on causation, and Dr. Lipke also had the advantage

of having examined the claimant and made his own

observations of the nature and extent of the claimant’s

carpal tunnel syndrome during surgery.  I also detect no

indication that Dr. Lipke’s opinion is based on any material

mistake of fact.

In assessing the weight to accord Dr. Lipke’s opinion,

I have considered the claimant’s testimony on questioning

from her attorney agreeing that it was in Dr. Lipke’s best

interest to indicate that her condition was not work related

because Dr. Lipke was billing the claimant’s husband’s

insurance.  (T. 46)

To the extent that the claimant suggests that Dr. Lipke

intentionally mis-stated that her disability was “not” work

related on her disability benefits application, I note that

in two different places on the page that Dr. Lipke signed,

the application form states in bold letters:

WARNING: Any person who knowingly presents a false or
fraudulent claim for payment of a loss or benefit or
knowingly presents false information in a claim for
insurance may be guilty of a crime and subject to fines
and confinement to prison. (R. Exh. 1 p. 2)

In evaluating the claimant’s testimony regarding Dr.

Lipke’s motivation in how he completed the form, I note

that, not only was Dr. Lipke advised of the possible

penalties for providing false information, but he was also
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completing a form for his patient’s requested disability

benefits and not a form related to which insurance company

that he would send his own bills to for the treatment that

he provided.  

In weighing Dr. Lipke’s causation opinion in light of

the other evidence in the record, I note that in 2009, the

claimant was 57 years old. When she presented to Dr. Lipke,

she presented with symptoms diagnosed as both carpal tunnel

syndrome and lateral epicondylitis, in addition to several

other medical conditions including non-insulin dependent

diabetes mellitus, hypertension, hypothyroidism, and

hypercholesterolemia.  I also note that the carpal tunnel

syndrome and the lateral epicondylitis at issue both

occurred in the claimant’s left arm, whereas the claimant is

right hand dominant.  Finally, I note that the claimant’s

testimony provided this examiner no insight into how perhaps

her job duties as an office worker specifically affected her

non-dominant left arm such that her job duties may have

caused her to develop an injury in her non-dominant left arm

notwithstanding that she is right handed. 

A claimant is not required to establish the causal

connection between a work-related incident and an injury by

either expert medical opinion or objective medical evidence.

See, Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990

S.W.2d 522 (1999).  In fact, the Arkansas Courts have long

recognized that a causal relationship may be established
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between an employment-related incident and a subsequent

physical injury based on evidence that the injury manifested

itself within a reasonable period of time following an

incident so that the injury is logically attributable to the

incident, where there is no other reasonable explanation for

the injury.  Hall v. Pittman Construction Co., 235 Ark. 104,

357 S.W.2d 263 (1962); Harris Cattle Company v. Parker, 256

Ark. 166, 506 S.W.2d 118 (1974).  However, if the disability

does not manifest itself until months after an accident, so

that reasonable men might disagree about the existence of a

causal connection between the accident and disability, the

issue becomes a question of fact for the Commission's

determination. Kivett v. Redmond Co., 234 Ark. 855, 355

S.W.2d 172 (1962).

In summary, the claimant had no accident, and her

symptoms instead developed gradually.  Her treating

physician has opined that her disability related to her

diagnosed carpal tunnel syndrome is not work related. 

Although the claimant apparently believes that her

physician’s opinion is not credible, I am not persuaded on

this record that her physician’s opinion was based on any

improper motive or was based on any mistake of material

fact.  In addition, the claimant has presented no persuasive

rationale how, notwithstanding Dr. Lipke’s opinion, that the

claimant’s office work would cause her to develop a gradual
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onset of left side lateral epicondylitis and left carpal

tunnel syndrome even though she is right hand dominant.

Because I find credible Dr. Lipke’s opinion that the

claimant’s disability did not arise from her employment, and

since the claimant has presented no persuasive evidence

indicating to this examiner that Dr. Lipke’s opinion was

either in error or insincere, I find that the claimant has

failed to establish that her carpal tunnel syndrome arose

out of her employment with Millcreek of Arkansas.      

2. Lateral Epicondylitis

With regard to the claimant’s claim for a work-related

left lateral epicondylitis, the only medical testing in the

record to establish the existence of this diagnosed

condition relates to “tenderness” and “pain” documented by

Dr. Lipke on September 29, 2009, and on December 15, 2009. 

However, neither “tenderness” or a complaint of “pain” is

considered an objective medical finding.  See Kimbrell v.

Arkansas Dep’t. Of Health, 66 Ark. App. 245, 989 S.W.2d 570

(1999)[discussing tenderness]; Swift-Eckrich, Inc. v. Brock,

63 Ark. App. 118, 975 S.W.2d 857 (1998)[discussing pain]. I

therefore find that the claimant has failed to support the

existence of her diagnosed lateral epicondylitis with

objective findings, as required by Arkansas Code Annotated

Section 11-9-102(4)(D).

After considering the evidence presented in the present

case in light of the Court’s analysis of evidence presented
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in Pulaski County Special School District v. Stewart, 2010

Ark. App 487, ___ S.W.3d ___, I also find that the claimant

has failed to establish the rapid repetitive motion

requirement.  

The test for determining whether an injury is caused by

rapid repetitive motion is two-pronged:  (1) the task must

be repetitive and (2) the repetitive motion must be rapid. 

Malone v. Texarkana Public Schools, 333 Ark. 343, 969 S.W.2d

644 (1998).  Multiple tasks involving different movements

can be considered together to satisfy the “repetitive

element” of rapid repetitive motion.  Id.  

As indicated above, in the present case, the claimant’s

job requires a number of tasks at various intervals

including reading documents, punching holes in documents,

pulling files and charts, filing documents, taking files

apart, writing by hand, using a keyboard, using the

telephone, using a fax machine, teaching, driving a van, and

loading and unloading files into and out of the van. 

Even assuming that these tasks considered together

might satisfy the repetitive motion requirement, the

claimant must also establish that these tasks are completed

rapidly.  Malone v. Texarkana Pub. Schools, 333 Ark. 343,

969 S.W.2d 644 (1998).  In the present case, as in Pulaski

County Special School District v. Stewart, supra, there was

no quantifiable evidence establishing the rate at which the

claimant performed most of her various tasks, or the time
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interval between each task.  In addition, while the

claimant’s supervisor testified that the claimant is very

busy, and that the claimant’s hands are constantly moving

and doing things, he also indicated that the claimant is an

“average speed worker.”  I find insufficient quantifiable

information in the testimony of the claimant and her

supervisor from which to conclude that the claimant performs

her job tasks quickly.

In addition, I find that the claimant has failed to

establish by a preponderance of the credible evidence that

her left elbow lateral epicondylitis arose out of her

employment duties for Millcreek of Arkansas.  Again, the

claimant has not offered any persuasive evidence about her

work duties which would indicate how this right hand

dominant office worker would develop left side lateral

epicondylitis performing her office work.  In addition, Dr.

Lipke has already indicated that the claimant’s carpal

tunnel syndrome did not arise out of the claimant’s

employment, and I note that Dr. Lipke first diagnosed

lateral epicondylitis in the same office examination in

which he diagnosed carpal tunnel syndrome.  

I note that the claimant has failed to identify any

work tasks that are specific to her left hand other than

steering a van on the very short trips that she takes on

occasion between facilities.  However, the claimant did not

testify that the van was hard to steer, and the claimant has
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acknowledged that she drives very little for work.  

During the hearing, the claimant attributed her left

elbow problems to pulling out charts from over her head. (T.

27) However, the claimant gave no description as to how, if

at all, pulling charts involved her left hand and arm, and

the claimant has failed to offer any explanation, through

medical opinion or otherwise, that might establish why

pulling charts from overhead might put her at risk for

developing gradual onset lateral epicondylitis. 

Furthermore, the claimant appears on this record to be

mistaken as to when her lateral epicondylitis developed,

since Dr. Lipke diagnosed the condition before performing

carpal tunnel surgery but the claimant is persuaded that the

condition developed months after her carpal tunnel surgery. 

(C. Exh. 1 p. 1) T. 15, 42) On this record, the claimant’s

testimony regarding the cause of her lateral epicondylitis

appears to be speculation and conjecture which have long

been held to be no substitute for credible proof. Dena

Const. Co. v. Herndon, 264 Ark. 791, 575 S.W.2d 155 (1979).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2. The employer-employee-carrier relationship existed
on relevant dates. 

3. The respondents controvert these claims in their
entirety. 

4. The claimant’s average weekly wage of $372 per
week entitles her to compensation rates of $248
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per week for temporary total disability and $186
per week for permanent partial disability.

5. The claimant has failed to establish by a
preponderance of the evidence that she sustained a
compensable carpal tunnel syndrome injury. 
Specifically, the claimant has failed to establish
by a preponderance of the evidence that the carpal
tunnel syndrome in her left wrist arose out of her
employment duties as a medical records clerk for
Millcreek of Arkansas.

6. The claimant has failed to establish by a
preponderance of the evidence that she sustained a
compensable lateral epicondylitis injury. 
Specifically, the claimant has failed to establish
the existence of the diagnosed condition with
medical evidence supported by objective findings,
has failed to establish by a preponderance of the
evidence that the condition was caused by rapid
repetitive motion, and has failed to establish
that the condition arose out of her employment
duties as a medical records clerk for Millcreek of
Arkansas.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.  The respondents are

directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


