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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F811212

DONNY HICKEY, EMPLOYEE CLAIMANT

SUPERIOR GRAPHITE COMPANY, 
EMPLOYER RESPONDENT NO. 1

LIBERTY MUTUAL GROUP,  
CARRIER/TPA RESPONDENT NO. 1

DEATH AND PERMANENT TOTAL
DISABILITY TRUST FUND                            RESPONDENT NO. 2 
   
                                  

OPINION FILED FEBRUARY 25, 2011 

A hearing was held before Administrative Law Judge Chandra Hicks, 
in Russellville, Pope County, Arkansas.

The claimant was represented by The Honorable Gary Davis,
Attorney at Law, Little Rock, Arkansas.      

Respondents no. 1 were represented by The Honorable Michael
Ryburn, Attorney at Law, Little Rock, Arkansas.

Respondent no. 2 was represented by The Honorable Christy King,
Attorney at Law, Little Rock, Arkansas.  Ms. King did not
participate in the hearing. 

                                           STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on December 22,

2010, in Little Rock, Arkansas.  A Prehearing Telephone

Conference was held in this matter, and a Prehearing Order was

entered on October 21, 2010.  This Prehearing Order set forth the

stipulations offered by the parties, their contentions, and the

issues to be litigated.
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     The parties submitted stipulations either pursuant to the

Prehearing Order or at the start of the hearing.  I hereby accept 

the following stipulations: 

     1.  The Arkansas Workers’ Compensation Commission has        
         jurisdiction of the within claim.

     2.  The employee-employer relationship existed on or about   
         October 28, 2008, at which time the claimant sustained 
         a compensable injury.

     3.  The claimant reached maximum medical improvement on      
         December 9, 2009. 

4.  The claimant’s average weekly wage at the time of his    
         injury was $809.03, which entitles him to the maximum    
         compensation rates of $522.00 and $392.00.
 
     5.  Respondents no. 1 are paying a 34% impairment to the     
         body as a whole for the claimant’s compensable injury.  

6.  This claim for additional benefits has been controverted 
         in its entirety.

By agreement of the parties, the issues to be litigated at the

hearing were as follows:

     1.  Permanent and total disability benefits, or in the      
         alterative, wage-loss disability.

     2.  Controverted attorney’s fee.

     The claimant’s and respondents’ contentions are set out 

in their responses to the Prehearing Questionnaire and are hereby

incorporated herein by reference. 

The documentary evidence submitted in this case consists of

the transcript of the December 22, 2010, hearing, and the exhibits

contained therein.

     The following witnesses testified at the hearing: Dr. 
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William Robert Thurlby and the claimant. 

                            HISTORY

     Dr. William Robert Thurlby was called as a witness on  

behalf of the claimant.  He is an internal medicine physician and

has practiced for some 35 years.  As of the date of the hearing,

Dr. Thurlby was employed at the Millard-Henry Clinic, which is

located at Highway 7 South, Dover. He has known the claimant

approximately 32 years.  

     According to Dr. Thurlby, he became acquainted with the 

claimant when he had a vacant house on his farm in the Hector area.

They made an arrangement wherein the claimant moved into the house

and participated in the farmwork on the farm.  At the time of the

hearing, the claimant continued to live on Dr. Thurlby’s farm.

     He testified:

Q. What sort of farmwork was he involved with?

A. It was a cattle farm and he was involved in everything
from fence building, land clearing, maintaining cattle herd,
veterinary work, a lot of heavy work, posthole digging, moving
rocks, concrete work, barn -- barn and tractor shed
construction, maintenance of tractors and farm equipment,
mechanic work.  

Q. Is he able to do those things today?

A. No, sir.

     Dr. Thurlby admitted that he was aware that the claimant was

involved in an accident on October 28, 2008, wherein he suffered

severe burns to 48% of his body on the left side.  He essentially

testified during this work-related incident the claimant was burned
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from above his beltline to the tops of his ankles, face, head, hair

and right hand.  According to Dr. Thurlby, the claimant received

skin grafting at Arkansas Children’s Hospital Burn Unit.  He agreed

that the claimant had several surgeries involving these grafts

beginning immediately after his injury and continuing through the

latter part of December of 2008.  The claimant was also seen at

Baptist Rehab Institute and was provided some care at that

facility.

     Dr. Thurlby testified:

Q. Are you familiar with what sort of care they provide
there?

A. Baptist Rehab?

Q. Yes, sir.

A. Yes.  It's flexibility, strength training, flexibility,
re-establishing his ability to ambulate even.  When he -- he
was on a ventilator flat in the bed for six weeks.  He was not
able to ambulate at the time he got out of there.  Basically,
it was rehab of his hands, try to maintain the ability to
grasp things again.  Basically, it was putting him -- trying
to put him back to a minimal amount of mobility where he could
care for himself.

     He admitted that he is familiar with the fact that the 

claimant has a sixth grade or thereabouts level of education.

According to Dr. Thurlby, he was involved with getting the claimant

acquainted with a lady that worked for Polk County Literacy

Development.  Dr. Thurlby testified that he was aware that the

claimant turned down every promotion that was offered to him at

Superior Graphite because he was not able to do the paperwork that
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was required beyond the level he was working at.  He essentially

testified that the claimant’s job was manual-type labor while

working for the respondent-employer.  

     Regarding the claimant’s current abilities to perform work, 

he  testified:

Q. I'd asked you earlier about the farm labor, and it seems
to be pretty significant, and you testified that Mr. Hickey
was not doing that work now.  Has that been true since the
accident took place?

A. Pretty much true.  We have not taken on any construction,
have not been able -- he has not been able to participate in
any construction programs or -- I sold the cattle herd.  I
didn't have time to take care of it.  He couldn't take care of
it.  So pretty much, the farm's been dormant.

Q. Okay.  Let me ask a question in a little bit different
way but similar.  Not only has he not been doing the work,
with respect to your observations about him, do you think that
he would be able to do the work?

A. No, I really don't.  I do know that he has predominantly
lower extremity injuries that continue to break down.  He's
got areas in the popliteal areas behind his knees that because
of the third-degree burns and the scar tissue continue to
break down and weep.  And at this point in time, I don't see,
you know, unless somebody comes up with some new or miraculous
treatment for him, I don't see that as long as his knees bend,
that this is not going to continue to be an ongoing problem.
The more active that he tries to be, the greater the liability
this is to him.

Q. What sort of treatment does that sort of thing require?

A. It requires treatment to open wounds and infections when
they break down and this has occurred numerous times, you
know, sometimes, he's come to my office and we worked on them.
Sometimes, I've gone to the farm and we've worked on them.

Q. So you've personally provided treatment with respect to
these wounds?

A. Yes, sir. 
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Q. Okay.

     However, he admitted that the claimant’s medical care is

overseen by Children’s Burn Unit and that he is not the claimant’s

primary doctor in this matter.  According to Dr. Thurlby he treats

the claimant when he gets in a bind since he lives 85 miles from

his regular medical providers.  

     He gave the following explanation of the claimant’s 

limitations:

Q. Okay.  And you had mentioned to me about something having
to do with his Achilles.

A. Uh-huh.

Q. Tell us about that.

A. He's had a contracture of his right Achilles tendon that
does not let his foot come flat on the ground again, and it
requires that he walk on the ball of his foot.  He's got an
abnormal gait.

Q. What other observations have you made with respect to his
physical limitations?

A. Doesn't have good grip in his right hand.  He's got some
contractures in his right hand, has to work to grasp that.
Generally has lost strength.  He bought an ATV machine, oh,
several months after he started getting out of his house, once
he could return home, and had a special shifting rod or
something, I can't remember, braking unit put where he could
work it with his hand instead of his leg, instead of his foot,
and he used that to just get himself around on the farm, going
from place to place because he wasn't -- at that time, he
wasn't able to walk from the house to the barn.

Q. Other things that you observed about his limitations that
you can tell us about?

A. The problem -- he has a tremendous amount of edema.  He's
lost all of the elasticity in the skin from his waist down.
He's got the thickened scar burns of -- that people have with
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third-degree burns and skin grafting.  Lost the elasticity and
he gets edema whether he's sitting, standing, walking, any
time that he's up.  When he's recumbent in the bed, it's not
an issue.  He has to wear these Jobst stockings to the waist.
They're like pantyhose that keep his legs from swelling any
time he's up.  You know, this is an issue that when he's in
the upright position, it impairs sitting for a significant
period of time, standing for a significant period of time, and
it's usually an issue that he has to deal with at least every
night because of the continued swelling. The hotter the
weather is, the worse the problem is because he perspires
within the support garments and it causes wetness in the
popliteal areas behind the knees, causing more breakdown of
the wounds.

     Dr. Thurlby testified that the claimant’s swelling 

is predominantly in his lower extremities, between the knees and

the ankles, but more in the knees and hips.  He agreed that this

sort of circumstance makes it difficult fo the claimant to be on

his feet for extended periods of time.  

    He testified that he sees the claimant a couple of times a

week.  Occasionally, they skip a week seeing each other, but he

tries to go to the farm at least once a week, maybe twice a week.

According to Dr. Thurlby, he does not think that the claimant has

good days.  He specifically testified that he does not see the

claimant having good days.       

     With respect to the claimant’s open wounds, Dr. Thurlby 

essentially testified that this sort of circumstance is

precipitated by the bending of his knees, getting up and down from

a siting position, hot weather, moisture within the support

garments and edema.  

     According to Dr. Thurlby, it takes two to four weeks for the



8

areas behind the claimant’s knees to heal and stop draining.  He

essentially testified that the claimant would not be able to

perform even the lightest job in the world.

      Dr. Thurlby testified that the claimant takes Hydrocodone for

pain due to his compensable injury. He testified that this

medication is taken on an as-needed basis.  According to Dr.

Thurlby, the claimant takes Lyrica to stop ongoing nerve pain as a

result of the burns that he suffered. He agreed that the

description of the medical record was that the claimant suffered

third-degree burns.  The claimant also takes Lexapro, which is 

an antidepressant medication.  

     He specifically testified that he believes that the claimant

is disabled.  Dr. Thurlby testified that his opinions with respect

to his expertise as a physician have been offered within a

reasonable degree of medical certainty.

     On cross examination, he admitted that the claimant has been

a  friend of his over some 30 years.  He agreed that the claimant

has no business interest or ownership in his farm.  According to

Dr. Thurlby, it benefits him to have somebody living on his farm to

watch over it.  He admitted that the claimant lives in the

farmhouse rent free.  Dr. Thurlby denied that the claimant has

received any pay for any jobs performed on the farm since his

compensable injury.  However, he admitted that the claimant is able

to feed his horses and watch over the place.  
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     Dr. Thurley testified:

Q. Okay.  Is there any work to be done around the place like
mowing or keeping the brush cut back or the road or the gate
or any of that kind of stuff?

A. Mow -- mowing pretty much the yard, you know.

Q. He does that?

A. Uh-huh.

Q. Is that a yes?

A. I think -- yes, I guess unless he's had somebody else
doing it.

Q. Okay.  And do you have any other property out there?  Do
you have tractors or any machinery or anything like that?

A. I have tractors and machinery.

Q. Does he use that?

A. We used to use it all the time, haven't used it much
since the accident.

Q. But he has used the tractor since the accident.

A. Yes.

Q. On your farm.

A. Yes.

     He testified that he last treated the claimant for open

 wounds sometime last summer.  According to Dr. Thurlby, the

claimant has problems with open wounds mostly during the summer

months.  He testified that he was of the opinion that the claimant

is mentally challenged.  However, he admitted that the claimant has

a drivers’ license, passed a driver’s license test and is able to

drive.  Dr. Thurlby further admitted that the claimant lives alone,
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goes to Walmart and the grocery store on his own.  He admitted that

the claimant is able to cook, clean and put on his own clothes.  

    Dr. Thurlby admitted that the claimant has other conditions

that preceded his work-related accident.  These include, high blood

pressure and hypothyroidism.  He continues to treat the claimant

for these conditions.               

     The claimant testified during the hearing.  He agreed with 

Dr. Thurlby’s description of the type of work he performed prior to

the his October of 2008 work-related incident.  Specifically, the

claimant further agreed that the type of work he performed on the

farm  required heavy lifting, bending, stooping, pushing, pulling,

and being on his feet all day.  

     He gave the following description of his job duties while 

working for the respondent-employer:

Q. You also worked for Superior Graphite for 20 years; is
that correct?

A. Yes.

Q. And tell us what you did -- first of all, tell us what
Superior Graphite does and then tell us specifically what you
did on that job.

A. We make eletrodes for steel factories.  I've never been
at one of their factories, so I couldn't tell you.  They use
it for making cars and melting their steel down and stuff.  My
job was working the furnaces.  You load these electrodes in
them.  You take them out and use a fork truck because they're
pretty heavy.  We're just one of five units I think and we
have what we do and then when we get done with it, then, we
send it to the next unit and so forth like that.

Q. All right.  So building these electrodes, there's a
process involved.
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A. Yes, yes.

Q. And your unit would be -- would take care of one part of
a five-step process.

A. Exactly.

Q. Okay.  All right.  And driving a fork truck, would that
have been one of the things that you would have been required
to do?

A. Yes.  It's a lot of fork truck driving.

Q. Okay.

A. Because you have to stack these things on four-by-fours
at about eight foot, 12 foot in length, and you would stack
them, depending on the size from four to six layers high.

Q. Was your work at the first part of the five-step process
or at the end of it or in the middle?

A. We were near the last.  When we got done with it, it went
to finishing.  

Q. Okay.

A. So we were next to the last.

Q. All right.  You say that the fork truck was necessary to
move these items because of the weight.  Do you have any idea
how much one of these items would weigh?

A. The smallest probably around a thousand up to 15, 20,000
pounds.

Q. Okay.

A.   They're extremely heavy.

Q. What would one of these things look like if you were --

A. They were round in diameter.  We start with like a six-
inch and we was going up to 16 inches around in diameter, just
like a tube would be from four foot to 18 foot long.  It would
just depend on what the customer wanted is how we cut them and
made them.  
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Q. So it just looks like a tube --       

A. Right.

Q. -- of that length and size.

A. Yes.

Q. You said starting at six inch and go up to --

A. Sixteen inch is our biggest.

Q. Sixteen inch.  Okay.  All right.  What other than -- when
you're driving the fork truck, you're stacking the items?

A. Exactly.

Q. Okay.  Do you do other things with the fork truck as far
as the process is concerned?

A. Yeah.  You -- you haul your boards on it.  You, I mean,
there's clean-up work where you'll hook up a trash dumpster
and carry around and, you know, you sweep and clean up, stuff
like that.

Q. Okay.  Do you have jobs that would not require the use of
the fork truck?

A. I don't think there's a job out there that doesn't
require the use of -- any of the units, all of them use fork
trucks.

Q. Okay.  Well, I mean, is there a part of the day that
you're not sitting on a fork truck?

A. Yeah.

Q. Okay.  And so how much of the day do you think would you
actually be sitting on a fork truck?  Half the day?  Three
quarters of the day?

A. Well, you’d be putting over half the day.

Q. Over half the day.  Well, what about with the remainder
of the day when you're not on the fork truck, what sort of
things might you be doing?

A. You're keeping up with your production.  All these
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electrodes have numbers stamped in them, so we've got to keep
up with, you know, write down the number on them so it would
keep in order with them.  It's a system.  Each one's got their
own serial number basically is what it is.  We've got to keep

     up with all that.

Q. You were making about $38,000 a year performing that
work.

A. Yes.

     The claimant gave a brief explanation of his October 28, 2008

injury. Specifically, he testified that one of the furnaces

ruptured on top.  According to the claimant, over the years, if

they felt it was safe, they tried to contain the fire themselves.

However, the claimant essentially testified that this time when he

applied the chemical to seal the fire, it caused an explosion. 

As a result, the claimant suffered burns while attempting to put

out this fire.  

     Following this incident, the claimant agreed he was taken to

Children’s Hospital  Burn Unit.  According to the claimant, he was

there a number of weeks and received various skin grafting

surgeries, and surgeries wherein they removed the skin that had

been burned.

     He admitted to some procedures of excision of burned skin or

provision for new skin on October 29th, November 18th, November 3rd,

5th, 18th, and 26th, and December 3rd and 22nd.  According to the

claimant, he treated at Baptist Rehab Institute for three weeks.

The claimant admitted that he continues under the care of Dr.

Vestal Smith.  He sees Dr. Vestal every five months.  
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     The claimant testified that he would like to get off of some

of the medication because he feels over-medicated.  According to

the claimant, he does not have any energy.  The claimant admitted

to taking an antidepressant, Lyrica and hydrocodone on a daily

basis.  He stated that he takes the hydrocodone primarily three

times a day.

     He admitted that he is 53 years of age.  The claimant 

testified that he started the seventh grade, but did not complete

it.  After quitting school, the claimant worked with his dad in the

timber/pulpwood industry.  He later went to work in the logging 

business.  He was required to use a chain saw and cut down trees.

According to the claimant, this type of work was heavy manual

labor.  

    Prior to going to work for Superior Graphite, the claimant

worked for a lumber company.  His job duties entailed stacking

lumber, which was heavy work.  He agreed that all of the jobs he

has held in his lifetime were heavy manual labor jobs.

     The claimant agreed that he is able to feed Mr. Thurlby’s two

horses and do the mowing on the farm.  According to the claimant,

he uses a riding lawn mower.  He stated that he only mows around

the house, which is probably less than an acre.  The claimant

testified that he has gotten on the tractor and driven it because

it needs to be started.  

     He testified that he has some form of pain pretty much around
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every area of his body.  He explained:

Q. Yeah, tell us about the swelling, I was going to ask you
about that.  

A. If I do a lot of walking for some reason or another, for
some reason, my left leg's worse and it's always been bigger
than the -- than the right one after this accident.  He can't
explain why.  And it'll just get -- the legs will just start
feeling like they're throbbing.  They're just -- they feel
like they're a lot bigger than what they are when you do much
walking.  And -- but they are -- mainly from the knees down is
where my worst swelling is.

Q. Okay.  And walking, being on your feet, those are the
kinds of things that would bring that about?

A. Uh-huh.  

Q. What about sitting like you are right now in a chair?  

A. It hurts.  The only time -- I keep a -- actually, it was
bought for me -- a recliner that I usually sit in at the house
where I keep my feet up and that keeps the swelling down and
I feel more at ease -- comfortable in that position.  

     According to the claimant, he has difficulty with his 

buttock  if he sits for prolonged periods.  The claimant agreed

that he also has problems with walking for an extended period of

time and  bending and stooping. 

     Regarding his right heel, the claimant testified:

Q. And you have what Dr. Thurlby told us was a contracture
--

A. Yeah.

Q. -- meaning your -- the back of your leg, Achilles was
contracted in such a way as not to allow your heel to touch
the ground.

A. Yes.

Q. And I think that he told us that was on the right side.
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A. It's worse on the right side, yes.

Q. Okay.  Do you also have that on the left as well?

A. Well, I get the heel on the ground fine on the left, but
it -- the strain is still there.

Q.   So does that cause you difficulty walking?

A. Uh-huh, yes.

Q. It causes you difficulty climbing?

A. Yes.

Q. Okay.  What about climbing the stairs?  Tell us --

A. Stairs, you know, like I say, if I watch what I'm doing,
I'm all right, but, I mean, it does -- a ladder, stuff like
that, I stay away from.  I don't trust myself on a ladder.

         
     According to the claimant, he has good days and bad days. On

a good day he is able to get out, walk around and ride his four-

wheeler.  On bad days, he stays home in bed.  He admitted that in

the past six months he has had skin breakdowns only once.  The

claimant admitted that this is getting better because he is

learning how to treat this.  He denied that he was aware of any

work that he is able to perform on a consistent basis with his

education. 

     On cross examination, the claimant testified that he 

voluntarily dropped out of the program at the literacy council

because it got to be too much with the farm.  The claimant admitted

that he is able to take care of his finances and checking account.

He admitted to having applied for Social Security, but his claim

was denied.  
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    However, the claimant admitted that he continues to receive

workers’ compensation permanent partial disability 

benefits. He agreed that respondents have paid his medical

benefits.  The claimant essentially admitted that he has not looked

for work since his compensable injury.        

     The claimant testified:

Q. Now, one of the things you testified to was you were
taking three or four hydrocodone every day.

A. Yes.

Q. Okay.  In Dr. Vestal Smith's report that we got in the
record, he says you rarely use it.  Dr. Smith in his October
28th, 2009 report says that he uses an occasional hydrocodone
but really is not using many of these at all.  That sounds --

A. He's the one that's prescribing them to me.  

Q. Okay.  Are you using that much or --

A. Yes, I am.

Q. -- are there days you don't have to use them?  

A. No, I use it.  I can show you my prescriptions, I mean.

Q. Is there any kind of medicine that you do not take every
day of these medicines that we talked about?  Are there some
of them that you just use occasionally?

A. No.

Q. So you take every medication every day?

A. Everything on that, I take every day.  The one -- I think
he pointed out for the blood pressure when it gets out of
whack, now, there is times I don't take that, but have to when
it does get out of whack.

     On examination by the Commission, the claimant admitted that

he is left handed.  Upon observation of the claimant’s heel, the
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parties agree that the claimant’s right heel does not touch the

ground.  The claimant testified that his left leg is larger than

his right leg.  He agreed that he has not looked for work since his

release by the doctor.  According to the claimant, he has not felt

like working and does not feel he is able to work right now.    

     A review of the medical evidence of record demonstrates that

on October 29, 2008, the claimant underwent surgery at the Arkansas

Children’s  Hospital.  At this time, Dr. Pamela Howard performed

“Burn wound excision with allograft of bilateral lower

extremities.”  His preoperative and postoperative diagnoses were,

“Flash flame burns to the bilateral lower extremities, perineum,

bilateral hands and face.” 

   On November 3, 2008, Dr. Howard performed the following

procedures due the following preoperative and post operative

diagnoses:

PREOPERATIVE DIAGNOSIS (ES): Forty-six percent burns of
bilateral upper and lower extremities, buttocks and face
with full thickness burns to the buttock and he is status
post excision with cadaver placement to bilateral lower
extremities.

POSTOPERATIVE DIAGNOSIS (ES): Forty-six percent burns of
bilateral upper and lower extremities, buttocks and face
with full thickness burns to the buttock and he is status
post excision with cadaver placement to bilateral lower
extremities.

PROCEDURE(S):
1.  Excision of bilateral buttocks and posterior thighs
with Weck and Watson blades and placement of cadaver   
1,812 cm2 with the breakdown being right 672 cm2 left  
1140 cm2.
2.  Removal of cadaver, re-excision of parts of the wound
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     of the right of split thickness skin graft of right    
     lower extremity for a total 1,540 cm2, mesh 1:2.

     An operative note authored by Dr. Howard on November 5, 2008,

demonstrates, in pertinent part, the following:

PREOPERATIVE DIAGNOSIS(ES): Fourty [sic] six percent
burns to bilateral upper and lower extremities, buttock
area.

POSTOPERATIVE DIAGNOSIS(ES): Fourty [sic] six percent
burns to bilateral upper and lower extremities, buttock
area.

PROCEDURE(S):
1. Excision to bilateral hands with Weck blade and     
placement of split-thickness skin graft 315 cm2        
total.
2. Excision bilateral arms with Weck blade and placement

     of split-thickness skin graft 900 cm2.

   On November 18, 2008, Dr. Howard performed the following

procedures due the following preoperative and postoperative

diagnoses:

PREOPERATIVE DIAGNOSIS(ES): Forty-eight percent total
body surface area 3rd degree burns, bilateral upper and
lower extremities, flanks, bilateral hands with cadaver
to bilateral buttocks 12% and left lower extremity.

POSTOPERATIVE DIAGNOSIS(ES): Forty-eight percent total
body surface area 3rd degree burns, bilateral upper and
lower extremities, flanks, bilateral hands with cadaver
to bilateral buttocks 12% and left lower extremity.

PROCEDURE(S):
1. Re-excision to bilateral buttock wounds with Versajet
and placement of cadaver (2,176 cm2).
2. Re-excision o burn wounds to left lower extremity   

     (2,412 cm2) with split-thickness skin graft autograft  
     meshed 1:2. 

     Per an operative noted dated November 26, 2008, the claimant

underwent surgery again with Dr. Howard due to preoperative/post
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operative diagnoses of the following:   

PREOPERATIVE DIAGNOSIS(ES): Forty eight percent total
body surface area burns and he is status post autograft
to the right leg except for the right upper thigh was in
cadaver and he was brought to the OR today for removal of
the cadaver on the upper thigh on the anterior part and
placement of autograft from his abdomen.

POSTOPERATIVE DIAGNOSIS(ES): Forty eight percent total
body surface area burns and he is status post autograft
to the right leg except for the right upper thigh was in
cadaver and he was brought to the OR today for removal of
the cadaver on the upper thigh on the anterior part and
placement of autograft from his abdomen.

PROCEDURE(S): Re-excision right thigh with Weck and
placement of split thickness skin graft meshed 1:1, 768
cm2.

     In an operative note dated December 3, 2008, Dr. Howard, 

reported, in relevant part:  

PREOPERATIVE DIAGNOSIS(ES): 48% total body surface area
full-thickness burns to the body with full-thickness
burns to buttock that had been in cadaver that has come
off with granulating wound bed.  This involves the
buttocks and posterior thighs.

POSTOPERATIVE DIAGNOSIS(ES): 48% total body surface area
full-thickness burns to the body with full-thickness
burns to buttock that had been in cadaver that has come
off with granulating wound bed.  This involves the
buttocks and posterior thighs.

PROCEDURE(S):
1. Excision of wound bed of bilateral buttocks and    
posterior thighs with Versajet 1,931 cm2.
2. Placement of split-thickness skin graft 1:2, 1,931  
cm2.
3. Regraft of back 250 cm2.

     Medical notes authored by Dr. Howard on December 22, 2008,  

reads in pertinent 

PREOPERATIVE DIAGNOSIS(ES): Status post 48% total body
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surface area burns to body with open areas of 4% to
bilateral buttocks and bilateral posterior thighs.

POSTOPERATIVE DIAGNOSIS(ES): Status post 48% total body
surface area burns to body with open areas of 4% to
bilateral buttocks and bilateral posterior thighs.

PROCEDURE(S): Excision of granulation tissue to bilateral
buttocks and bilateral lower extremities using Versajet
and placement of split-thickness skin graft 1:1.5 meshed
720 cm2.

    The claimant underwent a functional capacity evaluation (FCE)

on October 19, 2009, with examiner Charles Davidson.  The results

of this evaluation indicated that the claimant gave a reliable

effort.  Mr. Davidson reported, in part:

FUNCTIONAL ABILITIES
Mr. Hickey demonstrated the ability to perform an
Occasional bi-manual lift/carry of up to 50 lbs.

Mr. Hickey demonstrated the ability to perform the
following activities on a Constant basis: Stoop, Handling
(L), Handling (R), Fingering (L), Fingering (R), Reach
Immediate (L), Reach Immediate (R), Reach with 5 lb.
Weight (L), Reach with 5lb. Weight (R), Sitting and
Standing.

     Mr. Hickey demonstrated the ability to perform the following
     activities on a Frequent basis: Walk, Carry up to 25 lbs,
     Balance, Crouch, Climb Stairs, Handling(R), Reach Overhead(L)
     and Reach Overhead(R).   

Mr. Hickey demonstrated the ability to perform the
following activities on an Occasional basis: Carry up to
50 lbs. and Kneel.

     FUNCTIONAL LIMITATIONS
Mr. Hickey’s evaluation resulted in demonstrated
functional  limitations in the areas of material handling
as well as Kneeling.  Mr. Hickey’s material handling
capacity was measured at the Medium level with a maximum
bimanual lift/carry of 50 lbs.  Mr. Hickey also performed
the kneeling activity at the Occasional level.
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CONCLUSIONS
Mr. Donald hickey completed functional testing on this
date with reliable results.

Overall, Mr. Hickey demonstrated the ability to perform
work in the MEDIUM classification of work as defined by
the US Dept. of Labor’s guidelines over the course of a
normal workday with limitations as noted above.

     In a medical note dated October 28, 2009, Dr. Vestal Smith 
 
reported the following:

S: Mr. Hickey returns today for follow up.  He has finished
all of his therapy.  The skin area behind the left knee is
improved.  He does not report any drainage from this area in
2 to 3 weeks now.  He did not [sic] have his functional
capacity evaluation done and I have a copy of it in his chart.
Basically he gave an excellent effort and appears capable of
medium classification work.  He continues to have

     dysesthesia’s in the lower extremities and is taking Lyrica 
     75 mg twice a day.  He continues to use an occasional 
     Hydrocodone but really is not using many of these at all.  
     He presents today for follow up.

Medications: Claritin 10 mg daily, aspirin 81 mg daily, Lyrica
75 mg twice a day, Cardizem 360 mg daily, vitamin C daily,
Synthroid daily, Hydrocodone PRN and multivitamin daily.

O: In general he is a well developed, well nourished, white
male.  He is oriented to person, place, time, and situation.
He is in no acute distress.  HEENT exam, sclera arc anicteric.
Exam of the left lower extremity does reveal some significant
scar hypertrophy behind the left knee and I am sure where this
intermittent breakdown comes from.  No drainage is noted today
and no evidence of infection. Oait is reciprocal and
nonantalgic.  

I: This is a 52 YO WM with a history of 48% body surface
area burns with multiple skin grafts.  Overall he has made an
excellent recovery.  He is finished with all of his therapy.
He has had a functional capacity evaluation which is contained
in the chart.  Dysesthesia’s are still present in the lower
extremities, which is not surprising but I do not believe they
are worse.

P:
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1. At this point I am going to declare him at maximum
medical improvement 

2. We will send him to Dr. Scott Carly for an
impairment rating in regards to the burns and range
of motion.

3. I will increase his Lyrica to 150 mg twice a day.
We will discontinue the Claritin.

4. I will see him back in 6 months and continue to
prescribe his medications.

I appreciate the opportunity to participate in this nice

gentlemen’s care.

                          ADJUDICATION 

A. Permanent and Total Disability Benefits/Wage-Loss Disability

     Ark. Code Annotated §11-9-519(e)(1) defines "permanent total

disability" as an inability, because of compensable injury or

occupational disease, to earn a meaningful wage in the same or

other employment.  Furthermore, the statute provides that the 

burden of proof shall be on the injured employee to prove inability

to earn any meaningful wage in the same or other employment. Ark.

Code Ann. §11-9-519(e)(2).

The wage-loss factor is the extent to which a compensable

injury has affected the claimant’s livelihood.  Logan County v.

McDonald, 90 Ark. App. 409, 206 S.W. 3d 258 (2005). 

     When considering claims for permanent partial disability 

benefits in excess of the employee's percentage of permanent

physical impairment, the Commission may take into account, in

addition to the percentage of permanent physical impairment, such

factors as the employee's age, education, work experience, and
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other matters reasonably expected to affect his or her future

earning capacity.  Ark. Code Ann. § 11-9-522(b)(1).  

     In the present matter, the claimant asserts that as a result

of his compensable injury of October 28, 2008, he is permanently

and totally disabled, or in the alternative, has sustained wage-

loss disability.   

     The instant claimant is 53 years of age, and has a sixth 

grade education.  Although the claimant and Dr. Thurlby testified

that the claimant reads at a fourth grade level, the claimant’s

testimony demonstrates that he holds a valid drivers’ license and

is able to manage his own financial affairs.  

     His employment history demonstrates that he has a prior work

history of performing, heavy manual labor.  At the time of his work

accident, the claimant had worked for Superior Graphite for 20

years.  He also performed work on Dr. Thurlby’s farm, which 

involved heavy manual labor.     

     The parties stipulated that the claimant sustained a 

compensable injury on October 28, 2008.  A review of the medical

evidence shows that on that date, the claimant sustained third

degree burns to 48% of his body.  

     As a result of this injury, he underwent multiple surgeries 

of skin grafts at the Arkansas Children’s Hospital.  The claimant

also underwent some flexibility strength training at Baptist Health

Rehabilitation Institute.       
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     He participated in a functional capacity evaluation on 

October 19, 2009, with reliable results.  This functional capacity

evaluation indicated that the claimant demonstrated the ability to

perform work in the medium classification of work (see full

discussion above).      

     On October 28, 2009, the claimant’s treating physician, Dr.

Smith opined that the claimant was at maximum medical improvement.

(However, the parties stipulated that the claimant reached maximum

medical improvement on December 9, 2009, for his compensable

injury).  At the time of this visit with Dr. Smith, he opined that

overall, the claimant had made an “excellent recovery.”  He stated

that the claimant continued to have some dysesthesia in the lower

extremities, for which he was taking Lyrica.  However, Dr. Smith

specifically noted that the claimant continued to use an occasional

hydrocodone, but really was not using many of these at all.      

     He has been assigned 34% permanent anatomical 

impairment rating due to his compensable injury.  Said rating has

been accepted and is being paid by respondents no. 1.  In addition

to this, they paid for all of the claimant’s medical treatment.  

     The claimant’s and Dr. Thurlby’s testimony demonstrate that

the claimant has continued with recurring skin breakdowns,

primarily behind his knees.  However, the claimant admitted that

these are improving.  The claimant specifically testified that he

has experienced only one episode of these within the last six
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months.  The evidence also demonstrates the claimant suffers from

some edema.  He testified that his left leg is now larger than his

right leg, and that he has a contracture of the right leg that will

not allow his heel to touch the ground.  This was demonstrated

during the hearing.     

    The claimant has not looked for work since his compensable

injury.  However, the claimant admits that he is able to ride his

four-wheeler, drive, mow the lawn, and feed the horses.  As of the

date of the hearing, he had applied for Social Security Disability

benefits.  His yearly income while working for the respondent-

employer was $38,000.    

     In the present matter, the claimant did not prove he is 

permanently and totally disabled due to his compensable injury of

October of 2008.        

     Specifically, the evidence does not demonstrate that any of

the claimant’s treating physicians have placed any work

restrictions or physical limitations on him.  Nor has a treating

physician or any other probative evidence been presented to support

a finding that the claimant has been rendered permanently and

totally disabled due to his compensable injury.  The evidence

demonstrates that the claimant has some physical abilities, but he

has simply not put forth any effort to return to work at the medium

or sedentary level.  

     The opinion of Dr. Thurlby that the claimant is permanently
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and totally disabled is entitled to minimal weight when compared

with the other evidence of record.  This evidence includes, but is

not limited to the functional capacity evaluation results and the

fact that no treating physician has placed any physical limitations

whatsoever on the claimant.  Nor has any treating physician opined

that the claimant is permanently totally disabled.  

     In addition, while I recognized that Dr. Thurlby is 

an internal medicine physician, he is a very close personal friend

of the claimant’s and is not one of his treating physicians for his

compensable injury.    

     Therefore, having taken into account the claimant’s 

anatomical impairment of 34%, age, lack of education, prior work

experience of heavy manual labor, the functional capacity results

of claimant’s ability to perform medium work, his right foot

contracture, the lack of any physical restrictions by a treating

physician, pre-injury wages, lack of motivation to return to work,

and other matters reasonably expected to affect his future earning

capacity, I find that the claimant sustained wage-loss disability,

in the amount of 52%, over and above his 34% anatomical impairment

rating, for which respondents no. 1 are liable.  

B.  Attorney’s Fee 

     The parties stipulated that this claim for additional benefits

has been controverted in its entirety.  As such, the claimant’s

attorney is entitled to a controverted attorney’s fee on all
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indemnity benefits awarded herein to the claimant, pursuant to

Ark. Code Ann. §11-9-715.

              FINDINGS OF FACT AND CONCLUSIONS OF LAW  

    On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

     1.  The Arkansas Workers’ Compensation Commission has       
         jurisdiction of the within claim.

     2.  The employee-employer relationship existed on or about  
         October 28, 2008, at which time the claimant sustained 
         a compensable injury.

     3.  The claimant reached maximum medical improvement on     
         December 9, 2009. 

4.  The claimant’s average weekly wage at the time of his   
         injury was $809.03, which entitles him to the maximum   
         compensation rates of $522.00 and $392.00.
 
     5.  Respondents no. 1 are paying a 34% impairment to the    
         body as a whole for the claimant’s compensable injury.  

6.  This claim for additional benefits has been controverted
         in its entirety.

     7.  The claimant proved that he sustained a 52% wage-loss 
         disability, over and above his 34% anatomical
         impairment.  

     8.  The claimant’s attorney is entitled to a controverted 
         attorney’s fee on the indemnity benefits awarded herein.

                              AWARD

     Respondents no. 1 are directed to pay benefits in accordance

with the findings of fact set forth herein this Opinion. 

     All accrued sums shall be paid in lump sum without discount,

and this award shall earn interest at the legal rate until paid,
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pursuant to Ark. Code Ann. §11-9-809.

     Pursuant to Ark. Code Ann. §11-9-715, the claimant’s 

attorney is entitled to a 25% attorney’s fee on the indemnity

benefits awarded herein.  

     This fee is to be paid one-half by the carrier and one-half by

the claimant. 

     IT IS SO ORDERED.

     ________________________
 CHANDRA HICKS

ADMINISTRATIVE LAW JUDGE

CH/DK 
    
 


