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Respondents No. 1 were represented by HONORABLE MICHAEL E.
RYBURN, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 waived appearance at the hearing.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

October 7, 2010, in Texarkana, Arkansas.  A Prehearing Order

was entered in this case on July 1, 2010.  The following

stipulations were submitted by the parties either in the

prehearing order or thereafter and are hereby accepted:

1. The Commission has jurisdiction over these claims.

2. Any claim for additional benefits for the
claimant’s right carpal tunnel syndrome injury
sustained in 2002 (Commission Claim No. F310193)
is barred by the statute of limitations.

3. The employee-employer-insurance carrier
relationship existed on June 19, 2006, at which
time claimant sustained a compensable left
shoulder injury.  Claimant reached MMI for the
left shoulder injury on February 27, 2007, and was
assigned a 4% anatomical rating to the body as a
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whole.  Respondent No. 1 paid the assigned 4%
rating to the whole body.

4. The claimant’s average weekly wage of $592.39 for
the 2006 injury entitles her to compensation rates
of $395.00/$296.00. 

5. The employee-employer-insurance carrier
relationship existed on November 6, 2007, at which
time claimant sustained a right shoulder injury. 
Claimant reached MMI for this injury on July 22,
2008, and was assigned a 4% anatomical rating to
the body as a whole. Respondent No. 1 paid the
assigned 4% rating to the whole body.

6. The claimant’s average weekly wage of $622.41 for
the 2007 injury entitles the claimant to
compensation rates of $415.00/$311.00. 

7. The employee-employer-insurance carrier
relationship existed on April 30, 2008.

8. The claimant’s average weekly wage of $667.86 for
the alleged 2008 injury entitles the claimant to
compensation rates of $445.00/$334.00. 

9. The parties anticipate stipulating to the dates
that the claimant was working for Respondent No.
1, the payout dates for the claimant’s periods of
temporary disability, and the payout dates for the
claimant’s compensation for permanent anatomical
impairment.

10. The claimant received a change of physician on
January 23, 2008.
 

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Possible underpayment of previously paid temporary
and permanent disability benefits.  (Reserved)

2. Whether claimant sustained compensable neck and
back injuries, in addition to her admittedly
compensable left shoulder injury, on June 19,
2006.
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3. Whether claimant should be awarded temporary total
disability benefits during the period from
January 22, 2007, through February 19, 2007, when
she was off work and under the authorized care of
Dr. Ivy McGee Reed as part of the injury claim
associated with the June 19, 2006, injuries, and
whether she is entitled the temporary total
disability benefits from July 31, 2008, until on
or about October 13, 2008, when she was taken off
work by Dr. Vora and subsequently treated by Dr.
Vora and Dr. Reza Shahim.

4 Whether the claimant sustained bilateral ulnar
nerve injuries and/or bilateral carpal tunnel
syndrome on April 30, 2008, by gradual onset or by
specific incident.

5. Whether claimant is entitled to any permanent
partial disability benefits associated with her
neck or back injuries associated with date of
injury June 19, 2006 (5% for back and 5% for
neck), additional impairment for her left shoulder
(6% rather than 4%), and additional impairment for
her right shoulder (8% rather than 6%).

6. Whether claimant is entitled to any permanent
partial disability benefits associated with her
carpal tunnel/ulnar nerve injuries from date of
injury April 30, 2008, and/or whether the claimant
is entitled to additional treatment or testing
recommended by Dr. Vora and Dr. Fortenberry.

7. Whether claimant is now totally and permanently
disabled, or in the alternative, is entitled to
wage loss disability benefits in excess of the
anatomical ratings assigned.

8. To the extent that respondents are controverting
any medical treatment associated with dates of
injury June 19, 2006, November 6, 2007, or
April 30, 2008, whether the medical treatment
claimant has had following those injuries has been
reasonable, necessary, and related to claimant's
compensable injuries such that respondents should
be ordered to pay for same.

9. Whether there is any additional medical treatment
which claimant is entitled to associated with her
compensable injuries which respondents should be
ordered to pay for.
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10. Attorney's fees.

Respondent No. 1:

1. Whether the statute of limitations bars the claim
for right carpal tunnel syndrome.

2. Attorney fees.

3. Compensation rate.

4. Compensability of neck and back.

5. Whether right CTS is the result of previous claim
with previous carrier.

6. Application of Arkansas Code Annotated Section 11-
9-411 to group health insurance payments of
medical at issue in this claim.  (Reserved)

Respondent No. 2:

1. If the claimant is permanently and totally
disabled, which injury or injuries caused the
permanent and total disability for purposes of
implementing Ark. Code Ann. §11-9-502(b)(2)(A) and
for purposes of determining the applicable
compensation rates.

2. If the claimant is permanently and totally
disabled, when did the permanent and total
disability commence. 

The record consists of the October 7, 2010, hearing

transcript and the exhibits contained therein.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Commission has jurisdiction over these claims.

2. Any claim for additional benefits for the
claimant’s right carpal tunnel syndrome injury
sustained in 2002 (Commission Claim No. F310193)
is barred by the statute of limitations.

3. The employee-employer-insurance carrier
relationship existed on June 19, 2006, at which
time claimant sustained a compensable left
shoulder injury.  Claimant reached MMI for the
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left shoulder injury on February 27, 2007, and was
assigned a 4% anatomical rating to the body as a
whole.  Respondent No. 1 paid the assigned 4%
rating to the whole body.

4. The claimant’s average weekly wage of $592.39 for
the 2006 injury entitles her to compensation rates
of $395.00/$296.00. 

5. The employee-employer-insurance carrier
relationship existed on November 6, 2007, at which
time claimant sustained a right shoulder injury. 
Claimant reached MMI for this injury on July 22,
2008, and was assigned a 4% anatomical rating to
the body as a whole. Respondent No. 1 paid the
assigned 4% rating to the whole body.

6. The claimant’s average weekly wage of $622.41 for
the 2007 injury entitles the claimant to
compensation rates of $415.00/$311.00. 

7. The employee-employer-insurance carrier
relationship existed on April 30, 2008.

8. The claimant’s average weekly wage of $667.86 for
the alleged 2008 injury entitles the claimant to
compensation rates of $445.00/$334.00. 

9. The claimant received a change of physician on
January 23, 2008.

10. The claimant’s appropriate anatomical impairment
rating for her bilateral shoulder injuries and
surgeries is 12% rated to the body as a whole
rather than the 8% rated to the body as a whole
assigned by Dr. Charles Pearce and accepted and
paid by Respondent No. 1.

11. The claimant has failed to establish by a
preponderance of the credible evidence that she
sustained an injury to her lumbar spine on
June 19, 2006.  The claimant has therefore also
failed to establish that any medical treatment
that she has received for her lumber spine has
been reasonably necessary for her compensable
injuries sustained on June 19, 2006, or that she
is entitled to benefits for the impairment rating
assigned to her lumbar spine by Dr. Dewitt
Fortenberry.
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12. The claimant has established by a preponderance of
the credible evidence that she sustained an injury
to the left side of her neck (left sternocleido-
mastoid muscle) and to her upper back (trapezius
muscle) on June 19, 2006. However, the claimant
has failed to establish that she sustained an
injury to the disc at the C3-4 level of her spine
on June 19, 2006, and the claimant has not
established that she developed any injury or
aggravation on June 19, 2006, to the stenosis at
the C3-4 level of her spine with which she was
diagnosed in 2008.  The  preponderance of the
credible evidence indicates instead that the
claimant’s spinal stenosis became symptomatic
seven months later in January of 2007 when she
developed radicular symptoms in both of her upper
extremities and in both of her lower extremities.
The preponderance of the credible evidence
indicates that the claimant’s need for medical
treatment associated with her spine and radicular
symptoms beginning on January 19, 2007, was for
symptoms associated with her stenosis that became
symptomatic in January of 2007, so that no
additional medical treatment beginning on
January 19, 2007, was reasonably necessary for the
claimant’s neck and upper back injury sustained on
June 19, 2006.

13. The claimant is not entitled to benefits from the
respondents for the 5% permanent impairment to the
body as a whole assigned by Dr. Fortenberry for
the claimant’s cervical spine. The preponderance
of the evidence establishes that the guarding and
non-verifiable radicular symptoms for which Dr.
Fortenberry assigned the claimant a 5% impairment
rating for her cervical spine are symptoms
associated with her spinal stenosis that became
symptomatic beginning in January of 2007, and are
not related to the neck and upper back injury that
the claimant sustained at work on June 19, 2006. 

14. The claimant has failed to establish that she
sustained temporary disability associated with her
compensable neck and upper back injury or with her
bilateral shoulder injuries from January 22, 2007,
through February 19, 2007, or from July 31, 2008,
through October 31, 2008.  The preponderance of
the credible evidence establishes that the
claimant’s disability beginning on January 22,
2007, was instead caused by the claimant’s spinal
stenosis which became symptomatic with both
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bilateral upper extremity radiculopathy and
bilateral lower extremity radiculopathy beginning
between January 19, 2007, and January 22, 2007.

15. The claimant has failed to establish by a
preponderance of the credible evidence that she
sustained either ulnar nerve injuries or carpal
tunnel syndrome arising out of her employment on
or about April 30, 2008.

16. The claimant has failed to establish that she
sustained any degree of permanent disability
attributable to her compensable bilateral shoulder
injuries and/or attributable to her compensable
neck and upper back injury.

17. The claimant’s attorney is entitled to a
controverted attorney’s fee on the additional 4%
impairment rated to the body as a whole awarded
herein for the claimant’s bilateral shoulder
injuries and on any underpayment of past indemnity
benefits calculated by the parties.

 
DISCUSSION

Background

     The claimant worked as a fuel cell builder for AmFuel. 

The fuel cells are used by the army.  The claimant testified

that the fuel cell is made of fabric, and a fuel cell

builder uses cement and gases to glue the cell together. 

(T. 15)  The claimant testified that the process also

requires placing metal plates weighing 15 to 20 pounds into

the coated fabric panels.  (T. 25)  At the hearing conducted

on October 7, 2010, the claimant described an incident that

occurred on June 19, 2006, as follows:

I was sitting on a stool working on my cell, and I got
up to go around the cell, and my foot got caught in the
stool that the cell was sitting on.  I tripped in a
running position and ran into the table that was in
front of me.  My head went under the table and it
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struck my left shoulder and kind of twisted me up, and
I fell to the floor.  (T. 16)

The medical records in evidence document the claimant

making complaints about her left shoulder, neck and low back

in Dr. Franklin Roberts’ report prepared June 20, 2006.  (C.

Exh. 1 p. 3-4)  AmFuel provided the claimant treatment and

benefits for left shoulder complaints after the incident,

but AmFuel ultimately denied that the claimant sustained any

injury to her neck or low back on June 19, 2006.  (Comm.

Exh. 1 p. 6)

Payout records in evidence indicate that the claimant

continued to work for four months after the incident until

Dr. Charles Pearce performed arthroscopic subacromial

decompression and distal clavicle resection surgery on the

claimant’s left shoulder on October 16, 2006.  (C. 24)

Thereafter, the claimant was paid temporary total disability

compensation from October 16, 2006, through November 26,

2006.  (C. Exh. 1 p. 322)  Dr. Pearce released the claimant

to regular work duties without restriction for her left

shoulder on January 17, 2007, and Dr. Pearce assigned the

claimant a 4% impairment rated to the whole person for the

claimant’s left shoulder on February 27, 2007.  (C. Exh. 1

p. 42, 72)  AmFuel paid the 18 weeks of benefits associated

with a 4% impairment rated to the whole body between

February 28, 2007, and July 3, 2007.  (C. Exh. 1 p. 322)   
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The claimant initially complained of neck, back and

shoulder pain after the incident on June 19, 2006.  The

medical record indicates that the claimant’s radicular

complaints did not begin until January of 2007, nearly seven

months after her fall at work on June 19, 2006.  In this

regard, the medical reports indicate that the claimant

presented to the Magnolia Hospital emergency room on

January 19, 2007, where she reported pain radiating from her

lumbar spine into both legs that began earlier that day

while bent over at work, and a sharp pain that began mid-

back and radiated underneath her scapula on the right.  (C.

Exh. 1 p. 44)   Notably, three days later, on January 22,

2007, the claimant presented for the first time to Dr. Ivey

McGee-Reed who diagnosed the claimant with radiculopathy

into her upper extremities as well as her lower extremities. 

(C. Exh. 1 p. 51)   Dr. McGee-Reed at that time placed the

claimant in off work status from January 22, 2007, through

February 18, 2007.  (C. Exh. 1 p. 55)   AmFuel has denied

liability for this period of temporary disability written by

Dr. McGee-Reed.

The claimant returned to work at AmFuel but sustained a

second admittedly compensable shoulder injury on November 6,

2007, when she felt her right shoulder pop at work.  (T. 28) 

Dr. Pearce performed an arthroscopic rotator cuff repair of

the claimant’s right shoulder with a subacromial

decompression, a distal clavicle resection, and debridement
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1 AmFuel paid for the claimant’s first visit to Dr.
Vora when the claimant presented to Dr. Vora pursuant to a
change of physician order filed on January 23, 2008. 
However, AmFuel did not pay for subsequent treatment.  (C.
Exh. 1 p. 126)

of the labrum on February 8, 2008.  (C. Exh. 1 p. 105)  

AmFuel paid the claimant temporary total disability

compensation from February 8, 2008, through March 25, 2008. 

(C. Exh. 1 p. 328)   Dr. Pearce released the claimant to

regular work duties and a 4% impairment rated to the whole

person for the claimant’s right shoulder on July 22, 2008. 

(C. Exh. 1 p. 214)   With regard to her shoulder injuries,

the claimant contends in the present claim that she

sustained impairment in excess of the 8% impairment rated to

the whole body assigned by Dr. Pearce, and the claimant

contends that she has sustained permanent impairment to her

wage earning capacity as a result of her admittedly

compensable shoulder injuries.

With regard to her neck and spinal problems for which

AmFuel denies liability, the claimant has been evaluated or

treated by several physicians.   These physicians have

included among them the claimant’s family physician, Dr. Ivy

McGee- Reed; a neurologist, Dr. Shailesh Vora1; a

neurosurgeon, Dr. Reza Shahim; and an orthopedist, Dr.

Kenneth Rosenzweig.  The claimant has undergone three

electrodiagnostic studies, one MRI of her thoracic spine,

two MRIs of her lumbar spine, one MRI of her cervical spine,
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and one myelogram with post-myelogram CT of her cervical

spine.  The claimant had not undergone any spinal surgery as

of the date of the hearing conducted on October 7, 2010. 

(T. 43) 

The claimant last worked for AmFuel when Dr. Vora took

her off work on or about July 31, 2008.  (T. 76)   As a

result of that work release, the claimant seeks temporary

disability compensation for her neck and low back from

July 31, 2008, until October 13, 2008, when the claimant

declined surgery to her cervical spine offered by Dr.

Shahim.  (T. 102)   The claimant also seeks temporary

disability compensation related to her neck and back when

Dr. Reed placed her in off work or light duty status from

January 22, 2007, to February 19, 2007. (T101-102)       

After leaving AmFuel on July 31, 2008, the claimant was

later approved for federal Social Security Disability

benefits with benefits beginning in February of 2009.  (T.

76)   However, over the course of eleven Saturdays in 2009,

the claimant took classes to become a tax preparer in

training provided by H & R Block.  (T. 53, 81)   She passed

an online test and thought about working for H & R Block,

but decided to instead pursue clerical office training

through an organization named Experience Works.  (T. 53) 

The claimant testified that she worked three days per

week from 11:00 to 5:00 for Experience Works.  (T. 55)   The

claimant worked for Experience Works from approximately the
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end of November of 2009 until the end of August in 2010. 

(C. Exh. 1 p. 340)  The claimant testified that she stopped

participating in Experience Works on August 27, 2010,

because it became unbearable to sit in front of the

computer.  (T. 57)   Regarding her neck and back, the

claimant contends that she sustained a 5% permanent

impairment due to her neck and a 5% impairment due to her

low back, in addition to the two periods of temporary

disability for which she seeks benefits in 2007 and 2008. 

The claimant also contends that she became permanently and

totally disabled as of August 27, 2010, or in the

alternative has sustained permanent disability for loss of

earning capacity due to her work related injuries. (T. 70)  

 Finally, multiple electrodiagnostic tests performed

between March and September of 2008 have indicated abnormal

results associated with various nerves in the claimant’s

arms.  The claimant contends that she sustained work related

bilateral ulnar nerve injuries and/or bilateral carpal

tunnel syndrome, and that she is entitled to any appropriate

permanent partial disability benefits associated with these

injuries.  (Comm. Exh. 1 p. 3)  

Issue 1: Has The Claimant Sustained Any Degree Of
Compensable Permanent Shoulder Impairment In Excess Of
The 8% Impairment Rated To The Body As A Whole For
Bilateral Shoulder Injuries Assigned By Dr. Pearce And
Accepted And Paid By AmFuel?

     Benefits for permanent impairment must be based on an

impairment rating using the AMA Guides to the Evaluation of
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Permanent Impairment (4th ed. 1993).  The Commission may

review the Guides even if the Guides are not in the record,

and the Commission may determine its own impairment rating

under the Guides, rather than simply assessing the validity

of impairment ratings assigned by doctors.  Avaya v. Bryant,

82 Ark. App. 273, 105 S.W.3d 811 (2003).

In addition, a determination of the existence and

extent of physical impairment must be supported by objective

and measurable physical findings.  Ark. Code Ann. § 11-9-

704(c)(1)(B).  “Objective findings” are defined as “those

findings which cannot come under the voluntary control of

the patient.”  Ark. Code Ann. § 11-9-102(16)(A)(i).  When

determining the permanent physical impairment, neither a

doctor nor the Commission may consider complaints of pain. 

For purposes of assigning impairment ratings to the spine,

straight-leg-raising tests and range-of-motion tests do not

qualify as objective findings.  Ark. Code Ann. § 11-9-

102(16)(A)(ii).  However, passive range of motion testing of

a joint outside the spine is considered an objective medical

finding for purposes of calculating anatomical impairment. 

Hayes v. Wal-Mart Stores, 71 Ark. App. 207,29 S.W.3d 751

(200).  If the allegation of permanent physical impairment

is supported by objective and measurable findings, then the

Commission must also consider the credibility of relevant

subjective evidence as well in assessing permanent
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impairment.  Singleton v. Pine Bluff, 97 Ark. App. 59, 244

S.W.3d 709 (2006).

In the present case, the record contains shoulder

ratings provided by Dr. Pearce on February 27, 2007, and on

July 22, 2008, and provided by Dr. Dewitt Fortenberry on

November 29, 2009.  Each doctor purported to use the AMA

Guides to the Evaluation of Permanent Impairment (4th ed.

1993) in determining impairment.  Each physician ultimately

concluded that the claimant sustained an 8% impairment to

the body as a whole as a result of the two shoulder

impairments considered together.  Dr. Pearce offered no

insight into his methodology.  Dr. Fortenberry used range of

motion test data to calculate his rating.  For the reasons

discussed below, I do not find either physician’s rating

probative, and I find instead that the preponderance of the

credible evidence establishes that the claimant sustained a

12% impairment rated to the body as a whole as a result of

her two shoulder impairments considered together. 

I do not find Dr. Fortenberry’s range of motion testing

useful because the claimant has failed to establish that his

results were based on passive range of motion testing that

did not come within the voluntary control of the patient. 

While it is true that, according to the claimant’s

testimony, Dr. Fortenberry manipulated her arms during

testing, the claimant also testified that “he could just get

to a certain point before I started telling him it was
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hurting.”  (T. 44-45)   If as the claimant’s testimony seems

to indicate, Dr. Fortenberry’s results were based on when

she complained of pain, then Dr. Fortenberry’s methodology

both came within the claimant’s voluntary control and was

not consistent with the statutory directive that neither a

physician or the Commission may consider complaints of pain

in determining anatomical impairment.

With regard to Dr. Pearce’s 4% rating to the whole body

associated with each shoulder, I note that both Dr. Pearce’s

October 16, 2006, surgery to the claimant’s left shoulder

and his February 8, 2008, surgery to her right shoulder,

each included, among other procedures, a distal clavicle

resection.  (C. Exh. 1 p. 24, 105)   I further note that

Table 27 on page 3/61 of the applicable Guides specifically

assigns 10% impairment of the upper extremity for a distal

clavicle resection shoulder surgery.  Applying the

conversion contained in Table 3 on page 3/20, the claimant

sustained a 6% impairment rated to the whole body for each

shoulder’s distal clavicle resection surgery.  Utilizing the

Combined Values Chart on page 322, a 6% impairment combines

with a 6% impairment to yield a 12% combined impairment

before consideration of other possible shoulder impairment

factors identified in Section 3.1 of the Guides such as

abnormal shoulder motion (3.1j), impinged nerves in the

shoulder (3.1k), joint crepitation (Table 19), etc.
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Finally, I note that my interpretation that the

claimant sustained a 6% impairment rated to the whole body

for each distal clavicle resection surgery appears to be

consistent with prior Arkansas Court and Commission

decisions interpreting application of Table 27 and Table 3

together to assign impairment ratings for shoulder

surgeries.  See Avaya v. Bryant, 82 Ark. App. 273, 105

S.W.3d 811 (2003) [Interpreting how to convert Table 27

impairments to impairments rated to the whole body]; Jones

v. Meeks Lumber Company/Sedgwick James, Full Workers’

Compensation Commission, Opinion filed August 8, 2003

(E806691, E912648, E912649); and Houston v. Robertson Bridge

& Grading Division, Full Workers’ Compensation Commission,

Opinion filed April 9, 2008 (E417199)[Each assigning a 10%

rating to the upper extremity pursuant to Table 27 for

distal clavicle resection surgery].

I note that Table 27 assigns a specific (non-

discretionary) rating for specific surgeries, but Table 19

on page 3/59 appears to be discretionary in assigning a

degree of shoulder impairment due to crepitation, depending

on whether the crepitation is deemed “mild”, “moderate”, or

“severe”.  In the present case, Dr. Pearce indicated when he

assigned each of the claimant’s impairment ratings that her

crepitation was “minimal”.  Dr. Fortenberry gave no

indication in his rating report that he deemed the claimant

to have crepitation as an impairing condition in her
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shoulders.  Absent any indication from either physician that

the claimant’s crepitation was at least “mild”, I am not

hereby adjusting the claimant’s rating upward for

crepitation.  As discussed above, I also find that Dr.

Fortenberry’s range of motion test results on the evidence

before me came within the voluntary control of the patient

and were therefore not probative.  Under these

circumstances, I find that the claimant’s shoulder

impairment should be based solely on the applicable rating

assigned pursuant to Table 27, without any increase for

possible crepitation or range of motion deficiencies.  

Since there is no dispute that Dr. Pearce performed the

distal clavicle resection procedures for the claimant’s

admittedly compensable shoulder injuries, I find that the

claimant has also established by a preponderance of the

evidence that her admittedly compensable left shoulder

injury sustained on June 19, 2006, is the major cause of the

impairment assigned herein pursuant to Table 27 for her left

shoulder, and I find that her admittedly compensable right

shoulder injury sustained on November 6, 2007, is the major

cause of the impairment assigned herein pursuant to Table 27

for her right shoulder.

Issue 2: Did The Claimant Sustain Compensable Injuries
To Her Neck And Back, In Addition To Her Admittedly
Compensable Left Shoulder Injury, On June 19, 2006?     
        
To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time
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and place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Mooney v. AT&T, 2010 Ark. App. 600.

The Arkansas courts have long recognized that a

preexisting disease or infirmity does not necessarily

disqualify a claim if the employment aggravated,

accelerated, or combined with the disease or infirmity to

produce the disability for which compensation is sought. 

Jim Walter Homes Travelers Ins. v. Beard, 82 Ark. App. 607,

120 S.W.3d 160 (2003). Regarding the objective findings

requirement for an aggravation type injury, I note that a

claimant must establish the existence of an alleged

aggravation by objective findings of an acute injury, and

the claimant cannot carry her burden of proof merely through

objective findings of preexisting degenerative conditions.

Liaromatis v. Baxter County Regional Hosp., 95 Ark. App.

296, 236 S.W.3d 524 (2006), Furthermore, a claimant is

required to establish a causal connection between any

objective finding in the record and the alleged compensable
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injury, even if the alleged compensable injury is an

aggravation of a preexisting condition.  Ford v. Chemipulp

Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5 (1998). 

Objective findings are those findings which cannot come

within the voluntary control of the patient.  Ark. Code Ann.

§ 11-9-102(16).

A claimant is not required to establish the causal

connection between a work-related incident and an injury by

either expert medical opinion or objective medical evidence.

See, Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990

S.W.2d 522 (1999).  In fact, the Arkansas Courts have long

recognized that a causal relationship may be established

between an employment-related incident and a subsequent

physical injury based on evidence that the injury manifested

itself within a reasonable period of time following the

incident so that the injury is logically attributable to the

incident, where there is no other reasonable explanation for

the injury. Hall v. Pittman Construction Co., 235 Ark. 104,

357 S.W.2d 263 (1962); Harris Cattle Company v. Parker, 256

Ark. 166, 506 S.W.2d 118 (1974).  However, if the disability

does not manifest itself until months after the accident, so

that reasonable men might disagree about the existence of a

causal connection between the accident and disability, the

issue becomes a question of fact for the Commission's

determination. Kivett v. Redmond Co., 234 Ark. 855, 355

S.W.2d 172 (1962).
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1. Neck/Upper Back

In the present case, I find that the claimant has

established by a preponderance of the evidence each of the

requirements necessary to establish that she sustained a

compensable injury to the left side of her neck

(sternocleidomastoid muscle) and to her upper back

(trapezius muscle) in the trip and fall incident on June 19,

2006.

In this regard, I note that there is no dispute that

tripping over a stool is a “specific incident” as that term

is used in Arkansas Code Annotated Section 11-9-

102(4)(A)(i), and there is no dispute that the claimant was

performing employment services when she tripped at work on

June 19, 2006.  Therefore, I find that all of the injuries

that the claimant sustained in that incident arose out of

and occurred in the course of her employment as also

required by Arkansas Code Annotated Section 11-9-

102(4)(A)(i).

In concluding that the claimant has established that

she injured her neck and upper back on June 19, 2006, I

recognize that the accident investigation report completed

on June 19, 2006, only refers to the claimant’s injury as a

bruised left shoulder. (C. Exh. 1 p. 1)   However, the next

day, June 20, 2006, the company physician, Dr. Franklin

Roberts, described the accident as hurting the claimant’s

left shoulder, neck, and back.  (C. Exh. 1 p. 4)   Dr.
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2Dorland’s Illustrated Medical Dictionary 1190, 1203
(30th Edition) indicates that the trapezius is a muscle
extending from the upper neck down to the mid-back and out
to the shoulder.

Franklin performed x-rays on the claimant’s cervical spine

that day, and his next report dated June 30, 2006, indicates

that he was seeing the claimant for follow-up of injuries to

her back and left shoulder with a reference to range of

motion in the claimant’s neck as well.  (C. Exh. 1 p. 5, 6) 

Likewise, the assessment section of Dr. Roberts’ July 13,

2006, report references both the claimant’s left shoulder

and back, and the claimant indicated that the history of her

present problem included her shoulder, neck, mid back and

lower back in a patient history prepared for Dr. Pearce, her

shoulder surgeon, on July 27, 2006.  (C. Exh. 1 7, 8)

The claimant testified that she had not been having any

problems with her left shoulder, neck or back before

June 19, 2006.  (T. 15)   The claimant testified that her

left shoulder was throbbing; that she couldn’t turn her neck

to the left; that she had muscle spasms up and down her

back; and that her low back was aching when she saw Dr.

Roberts.  (T. 17)  Coincidentally, on July 27, 2006, Dr.

Pearce’s report indicates that, in addition to her left

shoulder pathology on which Dr. Pearce would later perform

surgery, the claimant had a trapezius2 strain and spasm. 

(C. Exh. 1 p. 13)   Dr. Pearce’s impression supports the

claimant’s testimony regarding spasms in her upper back and
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3Dorland’s Illustrated Medical Dictionary 1188, 1208
(30th Edition) indicates that the sternocleidomastoid muscle
runs down the side of the neck from the back of the ear
toward the sternum.

her complaint to Dr. Roberts of spasms on July 13, 2006.  In

addition, I note that on December 13, 2006, Dr. Cathryn

Gonzales documented tightness and spasm over the left SCM3

muscle area.  (C. Exh. 1 p. 34)  Dr. Gonzales’ observation

of tightness and spasm over a muscle running down the left

side of the claimant’s neck supports the claimant’s

testimony about being unable to turn her neck to the left

when she saw Dr. Roberts initially, and Dr. Robert’s

notation regarding range of motion in the claimant’s neck as

a complaint on June 30, 2006.  (C. Exh. 1 p. 6)

In light of the claimant’s testimony that she was not

having neck or back problems before June 19, 2006, her

testimony and medical records indicating that she presented

to doctors with neck and back complaints beginning on

June 20, 2006, the medical records in 2006 after the

incident documenting spasm in a muscle on the left side of

the claimant’s neck and spasm in the muscle running from the

top of the neck to the mid-back, and the lack of any

credible evidence in the record indicating that the claimant

was in fact having neck or back symptoms or treatment before

June 19, 2006, I find that the claimant has established by a

preponderance of the evidence that an injury sustained on

June 19, 2006, caused internal harm to the left side of the
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claimant’s neck and to the trapezius muscles of her upper

back which required medical treatment.

I also find that the claimant’s neck and upper back

injuries are supported by objective medical findings.  A

physician’s observation of muscle spasms can fulfill the

statutory requirement for objective findings.  Mooney v. AT

&T, 2010 Ark. App. 600.  However, a claimant is required to

establish a causal connection between any objective finding

in the record and the alleged compensable injury, even if

the alleged compensable injury is an aggravation of a

preexisting condition.  Ford v. Chemipulp Process, Inc., 63

Ark. App. 260, 977 S.W.2d 5 (1998). 

Here, I find that the claimant has established a causal

connection between injuries sustained on June 19, 2006, and

the muscle spasms documented by Dr. Pearce and Dr. Gonzales

in later examinations in 2006.  I find that the claimant has

established this causal connection based on her testimony

that she was not having back or neck problems before

June 19, 2006, based on the similar location on the

claimant’s body as between some of her documented post-

injury symptoms (neck and upper back) and her documented

post-injury spasms in the left sternocleidomastoid muscle

and the trapezius muscle.

With regard to the extent of the claimant’s compensable

neck and upper back injury, I note that Dr. McGee-Reed has

opined that the claimant sustained a herniated disc and
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nerve impingement in her neck on June 9, 2006.  (C. Exh. 1

p. 284)   I am not persuaded by Dr. McGee-Reed’s opinion for

two reasons.

First, Dr. McGee-Reed’s reference to a disc herniation

and impingement appears to be based on Dr. Vora’s

interpretation of a cervical spine MRI performed on June 14,

2008, wherein Dr. Vora diagnosed “C3-4 disc posterior

herniation with impingement of the neural foramina

bilaterally, cord compression.”  (C. Exh. 1 p. 189)   

However, I find more credible the diagnostic interpretations

of Dr. Reza Shahim, a neurosurgeon, who reviewed the

claimant’s  MRI on September 17, 2008, and concluded that he

did not see any clear evidence of disc herniation at C3-4.

(C. Exh. 1 p. 254)   Dr. Shahim then performed a myelogram

and post-myelogram CT on October 6, 2008, and interpreted

the post-myelogram CT as indicating at C3-4 “a moderate

sized disc-osteophyte complex with uncovertebral joint

hypertrophy in conjunction with prominent left facet joint

hypertrophy which causes a moderate left foraminal

narrowing.  Central canal is mildly narrowed to 9 mm with

slight flattening of the anterior surface of the cord.” (C.

Exh. 1 p. 271)   In a follow up report discussing possible

surgery, Dr. Shahim indicated that the claimant has moderate
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4Dr. Shahim’s reference to the C4-5 rather than the C3-
4 level in this single report appears to be a mistake since
all other medical reports and test results focus on the C3-4
level.

canal stenosis at C4-54 due to posterior ligamentous

hypertrophy and anterior osteophytes.  (C. Exh. 1 p. 273)  

In light of Dr. Shahim’s findings, which I find credible, I

conclude that the claimant had not sustained a disc

herniation or other identifiable disc injury at C3-4 at the

time of the myelogram and post-myelogram CT performed on

October 6, 2008.  Therefore, I find that Dr. McGee-Reed’s

opinion about what caused a disc herniation is based on a

material mistake of fact because the claimant in fact had no

herniated disc. 

Second, I do not find credible Dr. McGee-Reed’s

conclusion that the claimant pinched a nerve in her neck on

June 19, 2006, because the medical reports indicate that the

first radicular symptoms that the claimant reported into her

legs began on January 19, 2007, when she presented to the

emergency room with radicular symptoms that had begun that

day.  (C. Exh. 1 p. 44)   The first radicular symptoms

reported into the claimant’s upper extremities were recorded

three days later by Dr. McGee-Reed on January 22, 2007, when

she placed the claimant in off work status.  In light of the

seven month gap in time from the date of the claimant’s trip

and fall at work in June of 2006, and her first report of

radicular complaints in January of 2007, I find that the
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claimant has failed to establish by a preponderance of the

evidence that she sustained any type of nerve injury or

aggravation of her later identified C3-4 stenosis when she

tripped and fell at work on June 19, 2006.   

2.  Lower Back

With regard to the claimant’s low back complaints, I

find that the claimant has failed to establish an injury to

her low back on June 19, 2006, with medical evidence

supported by any of the objective findings in the record. 

In this regard, I note that the claimant’s lumbar MRI from

May 7, 2007, indicates stenosis at the L4-5 level caused by

bone and ligamentous flavum, which Dr. Alexander

characterized as mild degenerative findings.  (C. Exh. 1 p.

84, 86)   A second MRI performed on June 14, 2008, was

likewise interpreted as indicating L4-5 stenosis due to

hypertrophy of the bone and ligamentum flavum.  I do not

find hypertrophy of bone and ligament to represent objective

findings of any type of acute injury.

In addition, the first notation of muscle spasms in the

hearing record for the claimant’s lumbar spine were not

recorded until February 28, 2008, over twenty months after

the claimant’s trip and fall on June 19, 2006.  (C. Exh. 1

p. 111)   In light of the long period of elapsed time

between the fall and the first documented muscle spasms in

the lumbar area of the claimant’s spine, I find that the

claimant has failed to establish that the lumbar spine
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spasms first documented beginning on February 28, 2008, are

causally related to her trip and fall on June 19, 2006.  

Issue 3: Was The Claimant Temporarily Disabled From
January 22, 2007, Through February 19, 2007, And From
July 31, 2008, Through October 31, 2008 As A Result Of
Her Work Related Injuries?   

     Temporary total disability for unscheduled injuries is

that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  Arkansas State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become

stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982). 

In the present case, I note that Dr. McGee-Reed placed

the claimant in off work status on January 22, 2007, on the

same day that Dr. McGee-Reed first examined the claimant. 

As discussed above, the claimant was reporting on that day

radicular symptoms into both of her upper extremities and

both of her lower extremities. I have determined on this

record that the radicular symptoms at that time were new

symptoms which began in January of 2007, and which were not

related to the claimant’s prior compensable injuries. 

Consequently, I find that the claimant has failed to

establish by a preponderance of the credible evidence that

the period of temporary disability assigned by Dr. McGee-
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Reed beginning on January 22, 2007, is causally related to

the claimant’s compensable injuries sustained on June 19,

2006.

I likewise find that the claimant has failed to

establish that Dr. Vora took her back off of work on

July 31, 2008, for medical conditions causally related to

the compensable injuries that she sustained either on

June 19, 2006, or on November 6, 2007.  In fact, Dr. Vora’s

off work notations beginning on July 31, 2008, give no

indication as to what medical condition, if any, for which

he was placing the claimant in off work status.  At any

rate, to the extent that Dr. Vora intended to place the

claimant off work due to her shoulder or shoulders, I find

more credible Dr. Pearce’s indication on July 22, 2008, that

the claimant was capable of working regular duty with regard

to her shoulders.  (C. Exh. 1 p. 214)   To the extent that

Dr. Vora instead intended the claimant to be off work for

her spine, I find credible Dr. Shahim’s determination on

July 8, 2008, that the claimant was symptomatic at that time

from lumbar and cervical stenosis.  Since the claimant did

not sustain a compensable lumbar injury, and since the

claimant has not established that her trip and fall on

June 19, 2006, caused or aggravated the stenosis which

caused her stenosis symptoms in 2008, I find that the

claimant has failed to establish that her period of
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disability in 2008 is causally related to the compensable

injuries that she sustained in 2006.

Issue 4: Did The Claimant Sustain Bilateral Ulnar Nerve
Injuries And/Or Bilateral Carpal Tunnel Syndrome
Arising Out Of Her Employment By Either Specific
Incident Or Gradual Onset On Or About April 30, 2008? 

The claimant has undergone three sets of

electrodiagnostic testing in the medical record.  Dr. Vora

performed the first study on March 20, 2008, and his report

indicates that Dr. Vora was attempting to rule out cervical

radiculopathy and neuropathy with the study.   The report

states that nerve conduction/EMG testing performed that date

can support a diagnosis of bilateral radial, median and

ulnar sensory distal neuropathy, bilateral carpal tunnel

syndrome, and high normal bilateral median motor distal

latency.  (C. Exh. 1 p. 199)

Dr. Vora performed a second electrodiagnostic study on

June 5, 2008, to rule out cervical and/or lumbosacral

radiculopathy or neuropathy. Dr. Vora reported that this

study can support a diagnosis of bilateral ulnar sensory

distal neuropathy, left median sensory mild distal

neuropathy, and bilateral superficial peroneal and sural

sensory neuropathy.  (C. Exh. 1 p. 183)

Finally, electrodiagnostic testing performed on

September 25, 2008, by Wade Collins at South Arkansas

Orthopaedics & Sports Medicine Center indicated normal ulnar

nerve findings bilaterally, and compression neuropathy in
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the claimant’s wrists consistent with mild bilateral carpal

tunnel syndrome.  (C. Exh. 1 p. 259)

I find that the claimant has failed to establish that

any of the abnormalities detected in electrodiagnostic

testing are related to injuries that she sustained in the

course and scope of her employment at AmFuel.  The

claimant’s testimony and medical records do not document any

particular trauma to the claimant’s wrists in either the

tripping incident on June 19, 2006, or the shoulder popping

incident on November 6, 2007, and the claimant has not

established how, if at all, her job duties as a fuel cell

builder on or about April 30, 2008, may have caused

repetitive trauma to her median nerves and/or her ulnar

nerves bilaterally.   

Issue 5: Is The Claimant Entitled To Benefits For
Permanent Anatomical Impairment For Her Compensable
Neck/Upper Back Injury?

In the present case, the only physician to address the

claimant’s impairment related to her lumbar and cervical

spine is Dr. Fortenberry, who stated in relevant part in a

report dated November 29, 2009:

Cervical Spine: Ms. Henderson has severe arthritis with
foraminal stenosis documented both by Myelogram and CT. 
Although she has radicular complaints involving the
right arm, she does not meet “guides” criteria for
radiculopathy.  She does not have significant atrophy
of either upper extremity, and she has not lost
relevant reflexes.  Subjectively she has not lost
strength in the upper extremities, and she does not
have any “long tract” complaints, as described in the
Guides, section 3.3h.  She does, however, display
guarding, and nonverifiable radicular complaints. 
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Thus, the Guides recommends a 5% whole person
impairment.

Lumbar Spine: Ms. Henderson has clinical findings and
radiographic evidence of Lumbar Sacral impairment.  Her
CT of 6/14/09 displays L4-5 stenosis due to hypertrophy
of the bone and ligamentum flavum.  She exhibits
intermittent guarding of the lumber spine, but no true
radicular complaints or findings.  Thus according to
Guides section 3.3g she fits DRE category 2, with minor
impairment, and 5% whole person impairment.  (C. Exh. 1
p. 313)

In the Spinal Examination section of his report, Dr.

Fortenberry also indicated that spinal palpation of the

claimant’s cervical spine revealed tenderness and guarding

from C3-C6, but palpation of the claimant’s thoracic and

lumbar spine revealed no tenderness.  (C. Exh. 1 p. 307)  As

a threshold matter, I note that it is the duty of the

Commission to ascertain whether a physician’s use of the

term “guarding” is intended to refer to involuntary spasm,

or instead, to a volitional response.  Steak House v.

Weigel, 101 Ark. App. 81, 270 S.W.3d 365 (2007).  In the

present case, I conclude from Dr. Fortenberry’s spinal

examination records that the guarding on which Dr.

Fortenberry based his 5% ratings for the claimant’s lumbar

spine and the cervical spine are based on objective criteria

and correctly apply the relevant provisions of the AMA

Guides to the Evaluation of Permanent Impairment (4th ed.

1993) to assign impairment for muscle guarding and non-

verifiable radicular complaints.



THELMA HENDERSON - 
F611873, F801650 & F903362

32

However, for the following reasons, I find that the

claimant has failed to establish by a preponderance of the

credible evidence that the guarding and radicular complaints

relied upon by Dr. Fortenberry are causally related to the

claimant’s relatively minor injury at work in 2006.       

First, with regard to the claimant’s assigned lumbar spine

impairment, as discussed above, the first documented spasm

in the claimant’s lumbar spine after she tripped and fell at

work on June 19, 2006, was not recorded until approximately

20 months thereafter on February 28, 2008.  As also

indicated above, I find that the claimant has failed to

establish under these circumstances that she sustained

either a new injury in her lumbar spine, or an aggravation

of a pre-existing condition in her lumbar spine, on June 19,

2006.

With regard to the claimant’s cervical radicular

complaints, as discussed above, my review of the hearing

record indicates that the claimant’s radicular complaints

did not begin until January of 2007, nearly seven months

after her fall at work on June 19, 2006, and I have found

that the claimant has failed to establish that the radicular

symptoms that she developed in January of 2007 are causally

related to the injury that she sustained at work on June 19,

2006.

I also note that, not only did the claimant develop new

radicular symptoms in January of 2007, her notations of
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muscle spasm changed drastically thereafter as well.  As

discussed above, in July of 2006, Dr. Pearce noted a spasm

over the trapezius muscle and diagnosed a trapezius strain. 

(C. Exh. 1 p. 13)   On November 16, 2006, Dr. Gonzales also

identified a spasm over the left side of the claimant’s neck

as well.  Exh. 1 p. 34)   However, as of February 28, 2008,

Dr. Vora was reporting spasm throughout the claimant’s spine

from her neck to her low back.  (C. Exh. 1 p. 111)   Dr.

Reza Shahim, a neurosurgeon, concluded on July 8, 2008, that

the claimant at that time was symptomatic from cervical and

lumbar stenosis.  (C. Exh. 1 p. 211)    

While I find credible Dr. Shahim’s conclusion in July

of 2008 that the claimant’s symptoms at that time were

caused by stenosis in her cervical spine and in her lumbar

spine, I do not find those symptoms in 2008 causally related

to the claimant’s 2006 trip and fall at work in light of the

evidence that her radicular symptoms started seven months

after the incident, that her lumbar spasms were not

documented for the first time until 20 months after the 2006

incident, and that by the time her lumbar spasms were first

documented in 2008, the claimant was, according to Dr.

Vora’s records, experiencing spasm throughout her spine.   

Because I conclude that the guarding and radicular

complaints utilized by Dr. Fortenberry in developing his

impairment ratings are not causally related to the

claimant’s injury in 2006, I find that the claimant has



THELMA HENDERSON - 
F611873, F801650 & F903362

34

failed to establish that she is entitled to a 5% impairment

rating for her cervical spine or for her lumbar spine.

Issue 6: Is The Claimant Entitled To Benefits For
Permanent Total Disability Or Permanent Partial
Disability In Excess Of Her Permanent Impairment?

For unscheduled injuries, an injured worker’s

entitlement to permanent disability benefits is controlled

by Ark. Code Ann. § 11-9-522.  Permanent disability

compensation is paid where the permanent effects of a

work-related injury incapacitate the worker from earning the

wages which the worker was receiving at the time of the

injury.  When making a determination of the degree of

permanent disability sustained by an injured worker with an

unscheduled injury, the Commission must consider evidence

demonstrating the degree to which the worker's anatomical

disabilities impair the worker’s earning capacity, as well

as other factors such as the worker's age, education, work

experience, and other matters which may reasonably be

expected to affect the worker’s future earning capacity. 

Such other matters may include, but are not limited to,

motivation, post-injury income, credibility, and demeanor.

Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946

(1984).  Curry v. Franklin Electric, 32 Ark. App. 168, 798

S.W.2d 130 (1990).  

When it becomes evident that the worker's underlying

condition has become stable and that no further treatment
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will improve the condition, the disability is deemed to be

permanent. If the employee is totally incapacitated from

earning a livelihood at that time, the employee is entitled

to compensation for permanent and total disability.  Minor

v. Poinsett Lumber & Manufacturing Co., 235 Ark. 195, 357

S.W.2d 504 (1962).

In addition, Ark. Code Ann. § 11-9-102(4)(F)(ii)

provides that:

(a) Permanent benefits shall be awarded only upon a
determination that the compensable injury was the
major cause of the disability or impairment.

(b) If any compensable injury combines with a
preexisting disease or condition or the natural
process of aging to cause or prolong disability or a
need for treatment, permanent benefits shall be
payable for the resultant condition only if the
compensable injury is the major cause of the permanent
disability or need for treatment.

"Major cause" is defined as more than 50% of the cause. Ark.

Code Ann. § 11-9-102(14).

In the present case, the claimant was 56 years old at

the time of the hearing held in 2010.  She has a high school

education. She started working for AmFuel’s predecessor,

Firestone, in 1974.  Before going to work in the plant in

1974, the claimant worked approximately three months in a

sewing factory.  (T. 11-12)

After a period of temporary disability and then light

duty following her left shoulder surgery in 2006, the

claimant eventually returned to work at AmFuel as a fuel

cell builder performing the same work.  (T. 71-72)  Dr.
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Pearce released the claimant to regular duty following the

2006 surgery on February 27, 2007.  (C. Exh. 1 p. 73)  After

a period of temporary disability and then light duty

following her right shoulder surgery in 2008, the claimant

again returned to regular duty as a fuel cell builder.  (T.

72)   Dr. Pearce released the claimant to regular duty

following the 2007 surgery on July 22, 2008.  (C. Exh. 1 p.

214)   However, Dr. Vora took the claimant off work again on

July 31, 2008, and Dr. Vora never issued a report thereafter

releasing the claimant to return to work.  (T. 223)   Dr.

Vora’s reports do not indicate the medical condition for

which he continued to place the claimant in off work status. 

The claimant testified that it got to the point that she

could not keep up with the pace of her job, and Dr. Vora

gave her medication that made her sleepy so that Dr. Vora

took her off work.  (T. 38)

After becoming approved for Social Security Disability

benefits in January of 2009, the claimant applied for work

in April and December of 2009 and in June of 2010.  (T. 48,

C. Exh. 1 p. 341-359)  The claimant underwent training and

testing by H & R Block to become a tax preparer.  The

training was every Saturday for approximately 11 weeks.  (T.

81)   Although the claimant passed the test, she chose not

to seek employment as a tax preparer.  The training ended in

approximately November of 2009.  (T. 53)   The claimant

instead began work and additional training through
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5Dr. Fortenberry later performed an impairment
evaluation at Mr. Giles’ request on November 29, 2009, but
no doctor-patient relationship existed.  (C. Exh. 1 p. 300) 

Experience Works to gain clerical skills while working at

the Columbia County Crisis Center.  (T. 53)   The claimant

testified that she worked from 11:00 to 5:00 three days per

week.  (T. 55)   The claimant last worked through Experience

Works in August of 2010.  The claimant testified that she

last worked on August 27, 2010, when sitting at the computer 

became medically unbearable to her neck, back, shoulder and

hands, and that her work stoppage had nothing to do with the

death of the program director on August 29, 2010.  (T. 57-

58)  

The last report of a medical follow up in the medical

record is for Dr. Vora’s follow up visit on March 11, 20095,

approximately two months after the claimant was approved for

Social Security Disability benefits, but 19 months before

the hearing for additional workers’ compensation benefits

conducted on October 7, 2010.  The claimant testified that

her next follow up appointment with Dr. Vora is not

scheduled until February of 2011, and the appointment was

scheduled that far out because Dr. Vora wanted to wait to

see if she got insurance.  (T. 85)

On this record, I find that the claimant has failed to

establish that she has sustained any permanent disability

attributable to her compensable shoulder injuries in excess
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of the 12% impairment rated to the body as a whole

determined herein.  With regard to the claimant’s claim for

wage loss benefits associated with her shoulder injuries, I

find credible Dr. Pearce’s release to full duty for the

claimant’s left shoulder on February 27, 2007 and Dr.

Pearce’s release to full duty for the claimant’s right

shoulder on July 22, 2008.  To the extent that Dr. Vora may

have taken either one or both of the claimant’s shoulder

injuries into account in placing the claimant back into off

work status on July 31, 2008, and to the extent that the

claimant testified that she continues to experience shoulder

problems which would affect her ability to go back to work,

I find Dr. Pearce’s releases to full duty more credible than

the claimant’s testimony and more credible than Dr. Vora’s

decision to place the claimant into off work status.

As discussed above, I also conclude that the claimant

sustained a relatively minor injury to her neck and upper

back in the incident on June 19, 2006, which did not result

in any permanent impairment and which I also find did not

result in any permanent impairment to the claimant’s wage

earning capacity.  With regard to the June 19, 2006,

injury’s effect on the claimant’s earning capacity, I note

that the claimant continued to work with no documented work

restrictions for her neck after the incident until she

developed radicular symptoms in her upper and lower

extremities seven months later in January of 2007.  The
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medical record supports Dr. Shahim’s conclusion that the

claimant experienced symptoms associated with lumbar and

cervical stenosis when Dr. Shahim evaluated the claimant in

2008, whereas the reports of Dr. Pearce and Dr. Gonzales

indicate that the claimant’s work related upper back injury

was a trapezius strain causing muscle spasm in the

claimant’s upper back and a muscle spasm in the left SCM

muscle of the claimant’s neck causing pain and limited

motion.  Because the claimant’s radicular complaints began

seven months after the claimant’s neck and upper back injury

in June of 2006, I have found that the claimant has failed

to establish that the symptoms associated with the stenosis

in her lumbar and cervical spine are causally related to the

neck and upper back injury that she sustained on June 19,

2006. 

Because I conclude that neither the claimant’s

compensable shoulder injuries or her compensable neck injury

have impaired her wage earning capacity, I find that the

claimant has failed to establish that she is entitled to

permanent disability benefits in excess of the 12% permanent

anatomical impairment discussed herein.   

Issue 7: What Medical Treatment Has Been Reasonably
Necessary For The Claimant’s Compensable Neck, Upper
Back And Shoulder Injuries?
  
Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees
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have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

Medical treatment intended to reduce or enable an

injured worker to cope with chronic pain attributable to a

compensable injury may constitute reasonably necessary

medical treatment.  Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230, 184 S.W.3d 31 (2004).  An employer may also

remain liable for medical treatment reasonably necessary to

maintain a claimant's condition after the healing period

ends.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).  Whether prescribed treatment is

effective in treating a diagnosed medical condition is a

relevant factor for the Commission to consider in

determining whether the treatment was reasonably necessary. 

Winslow v. D & B Mech. Contractors, 69 Ark. App. 285, 13

S.W.3d 180 (2000). 

In the present case, I find that the claimant has

failed to establish that any additional medical treatment

for her compensable shoulder injuries will be reasonably
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necessary after Dr. Pearce released her to regular duty work

with an impairment rating on July 23, 2008.  (C. Exh. 1 p.

214)  At that time, Dr. Pearce left the door open for the

claimant to return at any time, and the claimant had not

returned to Dr. Pearce for any shoulder follow up by the

time of the hearing held over two years later on October 7,

2010. 

I also find that the claimant has failed to establish

that any of the medical treatment that she received for her

neck and back beginning with her emergency room visit on

January 19, 2007, has been reasonably necessary in

connection with her work-related neck injury and upper back

injury sustained on June 19, 2007.  I instead find that the

medical testing and treatment that the claimant received for

her neck and back beginning on January 19, 2007, were

associated with her spinal stenosis which became symptomatic

with radicular symptoms on or about January 19, 2007.

Issue 8: What Are The Claimant’s Attorney’s 
Appropriate Fees?

In the present case, I find that the claimant’s

attorney is entitled to a controverted attorney’s fee on the

additional 4% impairment rated to the whole body awarded

herein above the 8% previously accepted and paid for the

claimant’s bilateral shoulder injuries.  In addition, I note

that the stipulated compensation rates and payout records

indicate that AmFuel has paid the claimant’s benefits for
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her 2007 injury at a rate less than her correct compensation

rates.  While I note that the parties have reserved the

issue of the precise amount of any past underpayments, I

find that the claimant’s attorney is entitled to a

controverted attorney’s fee on any underpayments calculated

by the parties.    

AWARD

Respondent No. 1 is directed to pay benefits in

accordance with the findings set forth herein.  All accrued

sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809, and Couch v. First

State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995), and Burlington Industries, et al v. Pickett, 64 Ark.

App 67, 983 S.W.2d 126 (1998); reversed on other grounds 336

Ark. 515, 988 S.W.2d 3 (1999).

The claimant’s attorney is entitled to a 25% attorney’s

fee on the indemnity benefits awarded herein, one-half of

which is to be paid by the claimant and one-half to be paid

by the respondents in accordance with Ark. Code Ann. § 11-9-

715 and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002). 

The respondents are directed to pay the court

reporter’s fees and expenses within thirty (30) days of

billing.
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IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


