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STATEMENT OF THE CASE

A hearing was conducted February 14, 2011, to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas

workers’ compensation laws.

A prehearing conference was conducted in this claim on January 12, 2011,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, issues, as well as their respective contentions were

correctly set out in the January 12, 2011, Prehearing Order, subject to an additional

stipulation agreed to at the hearing which resolved the period of claimant’s

entitlement to temporary total disability in the event the claim was found

compensable.  A copy of the Prehearing Order was introduced, without objection,
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as “Commission’s Exhibit 1.”

During the prehearing conference, it was stipulated that the employment

relationship existed between the parties at all relevant times, including August 26,

2010; that an incident occurred at the workplace on August 26, 2010, which

resulted in an injury to the claimant’s left knee; and that respondents had

controverted the claim in its entirety for purposes of attorney’s fees.  The parties

further agreed that if compensability was overcome, the claimant earned sufficient

wages to entitle her to the maximum compensation rates of $562.00 per week for

temporary total disability and $422.00 per week for permanent partial disability.  At

the February 14, 2011, hearing, the parties stipulated that, in the event the claim

was found compensable, the claimant would be entitled to temporary total disability

through January 6, 2011, which was the date she returned to work for the employer

herein.  (Tr.5)

By agreement of the parties, the primary issue presented for determination

was whether the claimant’s admitted injury arose out of and during the course of her

employment.  A corollary issue was whether the claimant was performing

employment-related services at the time of the admitted injury.  If overcome,

claimant’s entitlement to associated benefits must be addressed.

During the prehearing conference, the claimant contended, in summary, that

she sustained a compensable injury arising out of and during the course of her

employment with the Bryant School District which resulted from a specific incident
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on August 26, 2010, at which time she injured her left knee; that she was entitled

to temporary total disability benefits beginning August 27, 2010, and continuing

through an undetermined date when the healing period was determined to have

ended, or, alternatively, the she was able to return to gainful employment; that the

respondents should be held responsible for all medical and related treatment,

together with continued, reasonably necessary medical treatment; and that a

controverted attorney’s fee should be attached to any benefits awarded.  As

reflected above, the parties have since stipulated to the period of temporary total

disability if the claim is awarded.

The respondents assert that the claimant did not sustain a compensable

injury on August 26, 2010, while maintaining that the claimant was not performing

employment-related services at the time of her injury.  Alternatively, respondents

contended that if the claimant’s injury was compensable, it would be entitled to a

credit or offset for any medical paid by Qual-Choice (apparently claimant’s health

provider), as well as any disability benefits paid by other providers.  Although

claimant’s attorney acknowledged that respondents were entitled to a credit or

offset for any benefits previously paid, subsequent to the hearing, by letter dated

February 25, 2011, claimant’s  attorney  pointed  out  that  the  claimant  did  not

receive short-term or long-term disability benefits, but rather a return of premiums

pending the outcome of her workers’ compensation claim.  Since the type of benefit

that the claimant received was not developed at the hearing, it is, by necessity,
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specifically reserved.  However, it is undisputed that respondents are entitled to a

credit or offset for any benefits received pursuant to Ark. Code Ann. §11-9-411.

In addition to the claimant, Randy Rutherford, Don McGohan, and Jason R.

Pickering, were all called as corroborating witnesses to address the issue of

whether the claimant was performing employment services at the time of her injury.

The record is composed solely of the transcript of the February 14, 2011, hearing

containing numerous exhibits, together with a February 11, 2011, letter from

respondents’ attorney and a February 25, 2011, letter from claimant’s attorney in

response thereto concerning the requested credit under A.C.A. §11-9-411.  In

addition, subsequent to the hearing, both parties submitted letter briefs on the issue

of compensability.  Respondents’ attorney objected to claimant’s post-trial brief as

being  untimely.  The  aforementioned  correspondence  and  briefs  are  being

blue-backed and made a part of the record herein.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the evidence, that she

sustained a compensable injury arising out of and during the course of her

employment with the Bryant School District as the result of a specific incident

identifiable in time and place of occurrence on August 26, 2010, when she

slipped and fell, injuring her left knee.

4. The claimant was performing employment-related services at the time of her

admitted injury.

5. The claimant is entitled to temporary total disability benefits at the rate of

$562.00 per week beginning August 27, 2010, and continuing through

January 6, 2011.

6. Respondents are responsible for all hospital, medical, and related expenses

for treatment of the claimant’s August 26, 2010, injury and respondents

remain responsible for continued, reasonably necessary medical treatment.

7. Respondents are entitled to a credit or offset for benefits previously received

for  medical  services  or  disability  benefits  pursuant to Ark. Code Ann.

§11-9-411(a).

8. Claimant’s attorney is entitled to the maximum statutory attorney’s fee on all

benefits  hereinafter awarded pursuant to, and limited by Ark. Code Ann.

§11-9-715.

9. All additional issues are, by necessity, specifically reserved.
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DISCUSSION

The relevant facts in this claim are undisputed.  In fact, as will be set out

further below, the claimant’s employer, more specifically, the Superintendent of

Schools for the Bryant School District, its Assistant Superintendent, as well as the

school principal all disagreed with the determination made by the adjustor for the

third-party administrator which handled the claim and determined that the claimant

was not performing employment-related services at the time of her injury.  The claim

was denied following a telephone interview on August 30, 2010, apparently based

upon the claimant’s statement that she slipped and fell during her lunch period.

The determination made by the adjustor is inconsistent with, and contradicted by,

existing case law interpreting employment services.

The claimant, Stacie Hart, age thirty-three (33), testified in her own behalf.

The claimant has a Bachelor’s Degree in Art Education.  The claimant worked for

the Bryant School District for approximately ten (10) years.  At the time of her injury,

the claimant was the Chair of the Art Department.  The claimant description of the

August 26, 2010, injury is set out below:

Q     Tell the Judge in your own words what happened?

A     Okay.  I had left my classroom when the bell rang.  We were on two different
schedules.  We have a freshman academy and then we have a regular four-block
schedule, and we were on CAP’s schedule that day, and so the bell rang at 12:29.
So I left my classroom.  The students were leaving the classroom to go to lunch.
I was in the hallway walking to the cafeteria.  I walked into the cafeteria and
checked to see if there was any lunch.  There was not.  So I headed back to the
classroom, and on my way out of the cafeteria – I was still in the cafeteria, but on
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the way out of there, I slipped.  My right leg went straight and my left leg went down,
and I fell to the ground, resulted in a broken kneecap.  (Tr.13-14)

The claim was denied because the injury occurred during a scheduled thirty

(30) minute lunch break.  After the claimant learned that the claim was being

denied, she contacted the Assistant Superintendent of the school district, Don

McGohan, to determine why it was being denied.  Mr. McGohan contacted the

claims adjustor, Misty Thompson, and argued that the claim should be paid but was

told that the claim would not be covered because the claimant was on a lunch

break.  Mr. McGohan met with the Superintendent of the schools, Randy

Rutherford, and apparently both the Superintendent and Assistant Superintendent

disagreed with the determination made by the adjustor and offered to testify in the

claimant’s behalf at a hearing.  The claimant and her supervisors were advised that,

by law, the employer had to provide the claimant with a thirty (30) minute duty-free

lunch period.  However, the claimant testified that she had previously been told by

her supervisor that she remained responsible for the students, “regardless if I have

a fork in my mouth or if I’m in my classroom.”  (Tr.16)

In addition, during a prior meeting with Jason Pickering, the Principal of the

Bryant School District who met with all of the department chairs for the district, the

chairs were specifically told that they were required to monitor students at all times

while on campus.  

Randy Rutherford, the School Superintendent, Don McGohan, the Assistant
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Superintendent, as well as Jason Pickering, the Principal, all testified on behalf of

the claimant at the hearing and corroborated the claimant’s testimony.  In summary,

each testified that all teachers on campus are required to be prepared to assist

students and to maintain a safe school environment at all times regardless of

whether they were taking a break for personal reasons and/or taking a lunch break.

Again, by law, the school was required to give all teachers a thirty (30) minute,

uninterrupted lunch break.  Nevertheless, it is undisputed that the teachers

remained on call while on campus to assist students.  Further, it is undisputed that

the teachers were paid for their lunch break.  Teachers were permitted to leave

campus during their thirty (30) minute lunch break; however, were required to sign

out before leaving campus.  On the date of the claimant’s injury, she did not sign

out and did not leave the campus.

ADJUDICATION

The  Arkansas  Code  defines  a  compensable  injury  as  “[a]n  accidental

injury ... arising  out  of  and  in  the  course  of  employment.”   Ark.  Code  Ann.

§11-9-102(4)(A)(i) (Supp. 2007).  The definition of compensable injury excludes

injuries inflicted upon an employee at a time when employment services are not

being performed.  Ark. Code Ann. §11-9-102(4)(B)(iii).  The issue of whether an

employee was performing employment services within the course of employment

depends on the particular facts and circumstances of each case.  Texarkana School

District v. Conner, 373 Ark. 372, 284 S.W.3d 57 (2008).  An employee is performing
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“employment services” when she is doing something that is generally required by

her employer. Wallace v. West Fraser South, Inc., 365 Ark. 68, 225 S.W.3d 361

(2006).  The test is whether the injury occurred within the time and space

boundaries of the employment, when the employee was carrying out the employer’s

purpose or advancing the employer’s interest directly or indirectly. Id.  The critical

issue is whether the interests of the employer were being directly or indirectly

advanced by the employee at the time of the injury.  Id.  The term “employment

services” is not limited to duties that an employee was hired to do; an employer has

the power to enlarge the course of employment by assigning tasks outside the

usual scope of the employment.  Arkansas Department of Correction v. Glover, 35

Ark. App. 32, 812 S.W.2d 692 (1991).  Whether an employer requires an employee

to do something has been dispositive of whether the activity constituted

employment services.  See, Ray v. University of Arkansas, 66 Ark. App. 177, 990

S.W.2d 558 (1999).

At the conclusion of the hearing, both parties were encouraged, but not

required, to submit post-hearing briefs addressing whether or not the claimant was

providing employment-related services, directly or indirectly at the time of her

admitted injury.  Although respondents objected to the claimant’s letter-brief as

being filed untimely, the deadline imposed on the parties were to prevent delays in

the adjudication process rather than a strict directive that briefs would not be

accepted after preparation of the transcript.  Submission of the briefs did not affect
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the timeliness of my Opinion and does not alter the results reached herein.

Specifically, this Administrative Law Judge questioned the parties concerning

whether the immediate claim was distinguishable from the decision reached in Ray

v. The University of Arkansas, 66 Ark. App. 177, 990 (S.W.2d 558 (1999).

Respondents asserted that the immediate claim was distinguishable from Ray and

cited a line of cases which I did not find persuasive.  In Ray, supra, the Court held

that an employee who is injured while on a personal break was performing

employment services at the time of the injury because she was required to end her

break and assist students if needed.  The claimant, as well as her three (3)

corroborating witnesses, testified that teachers were responsible and, in fact,

required to monitor the activities of students while on campus.  Clearly, the claimant

was carrying out the employer’s purpose or advancing the employer’s interests

indirectly at the time she slipped and fell.  The claim is compensable.   Accordingly,

I hereby make the following.

AWARD

Arkansas School Boards Association is hereby directed and ordered to pay,

to the claimant, temporary total disability benefits at the rate of $562.00 per week

beginning August 27, 2010, and continuing through January 6, 2011.

All accrued benefits shall be paid in lump sum and without discount.  

Respondents are further directed and ordered to pay and/or reimburse the

medical providers for all reasonably necessary hospital, medical, and related
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expenses and respondents remain responsible for continued, reasonably necessary

medical treatment.

All medicals are to be paid in accordance with the Medical Cost Containment

provisions of Commission Rule 099.30.

Respondents may claim credit or an offset for benefits paid by other

providers pursuant to Ark. Code Ann. §11-9-411.

Additionally, claimant’s attorney, Mr. Philip M. Wilson, is hereby awarded the

maximum  statutory  attorney’s  fee  pursuant to, and limited by, Ark. Code Ann.

§11-9-715.

This Award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


