
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G004879

LARRY D. HARRIS, EMPLOYEE CLAIMANT

FREIGHT SYSTEMS, INC., EMPLOYER RESPONDENT

RETENTION MANAGEMENT SERVICES (TPA), 
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OPINION FILED APRIL 5, 2011

Hearing before Administrative Law Judge Elizabeth W. Hogan on March 25, 2011,
at Little Rock, Pulaski County, Arkansas.

Claimant appeared, pro se.

Respondents represented by Ms. Melissa Wood, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses and temporary total disability benefits.

At issue is whether or not the claimant sustained a compensable injury as

defined by Ark. Code Ann. §11-9-102.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

February 9, 2010, at which time the claimant earned sufficient wages to entitle him

to a compensation rate of $454.00/$341.00, in the event this claim is found to be

compensable.

The claimant contends his feet were injured when he dropped a pallet.  He

continued working but had to quit when his left foot became infected.  The claimant
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seeks payment of medical expenses, temporary total disability benefits from May

18 to May 23, and from May 30, 2010, to a date yet to be determined.

The respondents contend the claimant did not suffer a compensable injury.

His medical treatment is for a pre-existing, underlying, and unrelated medical

condition (diabetes) and there is no medical documentation supporting entitlement

to benefits.  Alternatively, in the event of an award, the respondents are not liable

for any benefits prior to the date they received notice on June 1, 2010.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaires and the respondents’ exhibits.

Respondents’ objection to the documents offered by the claimant on the day of the

hearing was sustained pursuant to Ark. Code Ann. §11-9-705(c) and the prehearing

notice.

The following witnesses testified at the hearing:  the claimant and his mother,

Sarah Banks, whose testimony was corroborative; and Randy Day, safety manager.

The deposition of the operations manager, Justin Maple, was incorporated by

reference.  The claimant was a well-dressed, well-mannered gentleman.

The claimant, age 59 (D.O.B. January 16, 1952) is college educated

(Bachelor’s degree and Master’s degree in education and business).  His health

history includes Diabetes Type II, diagnosed ten years ago for which he takes

Metformen.  He has had two workers’ compensation injuries.  He fractured his left

ankle in 1982 and injured his head, neck, back and shoulder in March, 2009.  The

claimant began working for the respondent-employer in January, 2009, driving a

tractor-trailer.

On February 9, 2010, the claimant was delivering a load in Dover, Delaware

when he injured both feet.  He was standing in front of a loaded pallet with his feet
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beneath the edge of the pallet when the jack failed and the load fell on his feet.  He

skinned his left foot and cleaned the wound with over-the-counter products.

The claimant testified he called his dispatcher, Chuck Pflughoeft, and

reported the accident the same day.  The respondents did not call Mr. Pflughoeft

to rebut this testimony.  The claimant explained that he wanted to keep working and

continued full duty from February to April.

The claimant sought treatment at an emergency room (ER) out-of-state on

April 16, 2010, as the wound had become infected.  On May 15, 2010, he sought

treatment at Baptist ER.

On May 15, 2010, the claimant called Justin Maples and spoke with him

about taking time off from work from May 18 to May 23 which was approved.

On June 1, 2010, the claimant spoke with Randy Day and filled out an AR-N

form, reporting the February 9, 2010, injury.  The claimant has not worked since

May 3, 2010.

Randy Day testified employees are instructed on the procedure for reporting

work-related injuries during orientation.  The trucking logs show the claimant had

no assignment on February 9, 2010.  When the claimant came to the office to

discuss his foot, he told Mr. Day that he hurt his foot on his time off work.  He

recanted and then reported a work-related injury.

In his deposition, Justin Maple, operations supervisor, testified he was not

aware of the claimant’s foot problem until May, 2010.  Mr. Maples did not know the

claimant suffered from diabetes.

On May 12, 2010, the claimant explained he was late with a delivery due to

problems with his ankle but he did not relate it to any accident.

On May 18, 2010, the claimant showed Mr. Maple and Mr. Luke Gee his foot.

Mr. Maple described it as swollen and discolored on the “front” of the foot.  The
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claimant was sent to see Randy Day, the safety director, to see if the claimant

should continued to drive his truck.  Mr. Day’s clearance would be necessary

whether the foot problem was work-related or not.

On May 24, 2010, the claimant returned to work but on May 30, 2010, he

complained of problems with his foot again.

Mr. Maple explained that the claimant could have reported an accident using

their communication system (Qualcomm and Traverse) or by cell phone or in

person but he never did.

MEDICAL EVIDENCE

A medical report dated December 10, 2010, shows “DM (diabetes mellitus)

– poor control.”

On April 16, 2010, the claimant sought treatment at a Pennsylvania ER:

Chief Complaint: left foot wound
Onset:     2-3 days
Hx:     Pt reports wound started as blister and now open, causing
pain.  Quarter size open blister L Great toe.
Accucheck (blood sugar test):   489

On May 15, 2010, the claimant was treated at the Baptist ER:

The patient is a 58 year-old who came to the emergency room
complaining of a sore on his left foot that has been bothering him for
a month.  He said he wore some shoes that did not fit right and they
rubbed both feet but the left foot caused an ulcer.

X-ray of the left foot, I do not see any fractures.  I do not see any sign
[sic] osteomyelitis although I do not see any obvious erosion, there
may be some subtle signs there.

Blood sugar is 229.

The claimant was also advised to stop smoking.

The claimant was treated at the University of Arkansas Medical Sciences

(UAMS) in August, 2010.  An MRI of the left foot was conducted which showed a

bony fragment which “may represent a loose body from erosion from the head of the

metatarsal.”  Both the radiologist and physician suspected septic arthritis.  Dr.
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Veena Sathyakumar also suspected osteomyelitis, diabetic myopathy or infectious

myositis.

None of the medical reports contain any reference to a work-related injury

in February, 2010.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

As this claim arose after July 1, 1993, this case is governed by Act 796 of

1993 which must be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.  The

claimant has the burden of proving the following requirements, as defined by Ark.

Code Ann. §11-9-102, by a preponderance of the evidence of record, which means

“evidence of greater convincing force,” Smith v. Magnet Cove Barium Corporation,

212 Ark 491, 206 S.W.2d 442 (1947):

1) proof that the injury arose out of and in the course of
employment

2) proof that the injury caused internal or external physical
harm to the body which required medical services or
resulted in disability

3) proof establishing the injury by objective medical
evidence

4)(a) proof that the injury was caused by a specific incident
identifiable by time and place of occurrence

or

  (b) proof that the injury was caused by rapid, repetitive
motion and proof that the injury was the major cause of
disability or need for medical treatment.

Compensation must be denied if the claimant fails to prove any one of these

requirements.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

An aggravation is a new injury resulting from an independent incident, which

must  meet  the  definition  of a compensable injury, pursuant to Ark. Code Ann.



-6-

§11-9-102, Williams v. L & W. Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383

(2004).

“Arising out of the employment” refers to the origin or cause of the accident

and the phrase “in the course of employment” refers to the time, place and

circumstances under which the injury occurred.  Gerber Products v. McDonald, 15

Ark. App. 226, 692 S.W.2d 879 (1985).

The evidence of record shows the claimant has a long history of diabetes,

poorly controlled.  His claim of an on-the-job injury in February, 2010, cannot be

corroborated by his employer or his physicians, both out-of-state and in-state.

There is no report of an injury until June, 2010, despite the claimant’s familiarity

with workers’ compensation claims.

Accordingly, I find the claimant has failed in his burden of proving that he

sustained an injury which arose out of and in the course of his employment.

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the employee-
employer-carrier relationship existed on February 9,
2010, at which time the claimant earned sufficient
wages to entitle him to a compensation rate of
$454.00/$341.00, in the event this claim is found to be
compensable.

2. The claimant has failed to prove a specific injury or an
aggravation of a pre-existing condition arising out of
and in the course of his employment which produced
physical bodily harm, supported by objective findings,
requiring medical treatment or producing disability,
pursuant to Ark. Code Ann. §11-9-102.

3. If they have not already done so, the respondents are
directed to pay the court reporter, Linda Parker’s, fees
and expenses within thirty days of receipt of the bill.

This claim is respectfully denied and dismissed.
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IT IS SO ORDERED.

                                                             
ELIZABETH W. HOGAN   
Administrative Law Judge


