
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. G005357

MARCELLA HARGRAVES, EMPLOYEE CLAIMANT

FRED’S, INC., EMPLOYER RESPONDENT

ACE AMERICAN INSURANCE COMPANY/
GALLAGHER BASSETT SERVICES (TPA),
INSURANCE CARRIER RESPONDENT

OPINION  FILED AUGUST 24, 2011

Hearing before Administrative Law Judge Barbara Webb on May 26, 2011, in Pine
Bluff, Jefferson County, Arkansas. 

Claimant appeared pro se.

Respondents represented by  Mr. William C. Frye, Attorney at Law,  Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on May 26, 2011, before

Administrative Law Judge Barbara Webb.  The claimant was advised that she has

the right to an attorney, that the law limits what fee an attorney may charge for

representing a claimant, and that she had the right to postpone this hearing in order

to obtain representation.  Being fully advised of her rights and responsibilities, the

claimant nonetheless elected to represent herself.

 A Pre-hearing Order was filed on April 5, 2011.  The Pre-hearing Order set

forth the stipulations offered by the parties and outlined the issues to be litigated

and resolved at this hearing.  A copy of the Pre-hearing Order was made
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Commission’s Exhibit No. 1 to the hearing record.  By agreement of the parties, the

stipulations applicable to this claim are as follows:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2.  The employer/employee/carrier relationship existed on or about April

of  2004, when the claimant contends she sustained a compensable

injury.

3. The claimant’s average weekly wage was $217.40, which would

entitle her to compensation rates of $145.00 for temporary total

disability benefits and $145.00 for permanent partial disability

benefits.

By agreement of the parties, the issues to be determined are:

1. Compensability of claimant’s alleged April, 2004, injury.

2.  If found compensable, claimant’s entitlement to appropriate benefits.

3. Statute of limitations.

4. All other issues are reserved.

The records consists of a one volume transcript, consisting of the May 26,

2011 hearing, containing the testimony of Lindsey Cupit, Marcella Hargraves, and

all documentary evidence consisting of Commission’s Exhibit No. 1 (Pre-hearing

Order); Respondents’ Exhibit No. 1 (Miscellaneous Non-medical Documents with

Index); and  Respondents’ Exhibit No. 2 (Medical Records with Index).

FACTUAL BACKGROUND
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Lindsey Cupit testified that she was employed by Fred’s from February 2,

2002, until March 23, 2009.  She began as a sales associate.  She was promoted

to a third key or Assistant Assistant Manager on March 17, 2003.  Her job included

performing any task assigned by the Manager including running the store, making

deposits, unloading trucks, putting up freight, assisting with paperwork, and other

duties as assigned.  She explained that the Manager until May of 2004 was

Anthony Young.   She recalled that the claimant began complaining of shoulder

problems in April of 2004, the month before Young left his employment with Fred’s.

She became the Manager on October 6, 2006.  She testified that the claimant did

not complain of shoulder pain between October of 2006 and March of 2009.  She

testified that she recalled holding a store meeting in 2007 in which all employees

were told that they had to report every incident. 

She recalled that in April of 2004, she became aware that the claimant had

injured her shoulder while unloading a truck because it was discussed with the

Store Manager the day of the incident.  She recalled that the claimant continued to

work until she filed for FMLA.  She testified that an injured employee was instructed

to report the injury to the Store Manager.  The Store Manager would report it to the

corporate office and fill out all the paperwork.  Cupit explained that the claimant

would call her for advice after she left in March of 2009.

Marcella Hargraves is sixty years of age (d.o.b. 9/6/1950).  She explained

that she is from Belize and completed the twelfth grade (which is equivalent to the

eighth grade in the U.S.) in Belize and completed a GED.  She worked for McGehee
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Sewing Industry for 14 years.  She began working for Fred’s in 1999.  She was

employed as a sales associate and helped set up a new store in Dermott.  She

worked for Fred’s for ten years.  In 2004, she was promoted to an apparel expert

for Fred’s.  Hargraves explained that she was injured at work in 2004 when Anthony

Young was working at the store.  She was offloading a truck.  She explained that

she would push the boxes at the curve of the conveyer rollers as the boxes came

from the truck to make sure that the boxes did not fall off.  She testified that it

initially hurt, but that she did not realize her right shoulder was hurt that bad until

a couple of days later.  She explained that she was stopping the boxes from falling

off the conveyor primarily with her right hand.  She told her coworkers that she

thought she had hurt herself.  After the truck was unloaded, she told Anthony

Young, her Manager, that her shoulder “hurts”.  He told her he would take care of

it.  She testified that she was not trained on what to do if there was an injury.  She

did not recall any posters.  She explained that she reported the injury to her

Manager.  She did not seek medical attention for approximately a month.  She

continued to work and would take Aleve until she could no longer stand the pain.

She eventually sought medical treatment in 2004 from her family doctor, Dr. Young.

She was given Naprosyn.  She explained that she continued to treat with Dr. Young

but her shoulder did not improve.  She explained that in 2007, her shoulder pain

was such that she could no longer handle it.  In 2009, she requested a referral and

Young sent her to Dr. Clark.  She explained that she continued to complain of pain

in her shoulder to her Managers but was never told to fill out any paperwork even
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though they knew her shoulder pain was work related.  Hargraves testified that she

told each of the 10-12 different successor Managers about her shoulder injury.  She

reported to Ms. Alma, her last Manager, that she was having surgery from a

previous injury and from lifting dog food and sodas and oil.  She learned about

workers’ compensation from her lawyer, Brad Hendricks.  She underwent surgery

on February 10, 2010, by Dr. Clark.  She filed her claim on June 24, 2010.  

Hargraves testified that she had never had problems with her right shoulder

prior to 2004.  She explained that when she went to Dr. Clark, her finger and wrist

were swollen and hurting.  He gave her a shot in the shoulder to relieve the nerve.

Her finger began bothering her in 2009.  Her last day of work at Fred’s was in

February of 2010, since she did not return to work after her surgery.  She testified

that her Manager told her to file FMLA, but not workers’ compensation.  She told

her doctors that she hurt her shoulder at work.  She was terminated in May of 2010.

She was awarded disability as a result of her shoulder so she did not return to work.

 On cross-examination, Hargraves agreed that the records did not show that

she had sought treatment for her shoulder from Dr. Young in 2004.  She agreed that

she was treated for neck and shoulder pain after being struck from behind in a

motor vehicle accident on August 19, 2005.  Hargraves explained that the motor

vehicle accident aggravated her shoulder, but that her shoulder had hurt prior to the

motor vehicle accident.  She agreed that the record from August 19, 2005, was the

first time that Dr. Young mentioned her shoulder.  She returned to the doctor for

treatment in August and September of 2005 with continuing complaints of pain in



Hargraves - G005357 - 6 -

her right neck radiating into her right arm and hand.  She agreed that the motor

vehicle accident made her pain worse such that she sought treatment.  She first

mentioned the swelling in her finger on April 1, 2009.  She explained that Dr. Young

had diagnosed her with arthritis in her shoulder and her wrist.  She also saw Dr.

Clark.  He noted that her shoulder pain was insidious, not as a result of a specific

incident.  Dr. Clark referred her to Dr. Frigon for a nerve conduction study.  She

also agreed that her disability claim was for right arm problems, hand problems,

shoulder problems, high blood pressure, pain in her neck, depression and vision

problems.  She was released by Dr. Clark on July 28, 2010.  

In 2008, she was promoted to lead cashier.  She explained that she had to

take shelves out, stock shelves, and lift anything the customer brings to you, i.e. 40

pound dog food.  She performed all of these jobs until she underwent surgery. She

explained that the surgery made her pain a little bit bearable, but she did not return

to work because she could not lift.  She would have returned to work, but was

terminated before she could return to work.  She testified that she had let every

Manager know that she had a work-related injury from offloading trucks and that no

one had submitted her claim.  She explained that she aggravated her shoulder

when she braced herself on the dashboard during the motor vehicle accident.

There have been no further surgeries recommended.  

The records reflect that the claimant was sent a letter on May 21, 2010,

informing her that her Family and Medical Leave was exhausted as of May 5, 2010.

She was administratively terminated due to FMLA exhaustion.  
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On June 24, 2010, the claimant filed a claim for compensation asserting that

she injured her right shoulder and right index finger on March 5, 2006, while

unloading freight from a truck.  

Medical records reflect that the claimant sought medical treatment at the

McGehee Family Clinic from 2003 until 2005 for medical problems unrelated to her

right shoulder or index finger.  In August of 2005, the claimant sought treatment for

neck and shoulder pain as a result of a motor vehicle accident.  On September 28,

2009, she sought treatment for right middle finger pain.  On October 2, 2009, she

was evaluated by Dr. Charles Clark.  Dr. Clark noted that “with respect to the R

shoulder, the pain is insidious in onset. It has been going on for several mo.”  His

examination revealed that “The R middle finder has a fairly obvious problem.  It

triggers and she complains of pain at the A1 pulley.  She is otherwise neurologically

intact with no hx of injury.”  He gave her an injection which brought about immediate

relief.  An MRI of the claimant’s right shoulder on January 14, 2010, revealed

findings consistent with rotator cuff tendinosis.  On January 21, 2010, she

underwent a nerve conduction study.  The findings of the study were normal.  Dr.

Clark noted that  x-rays revealed AC joint arthritis, subacromial sclerosis, and a

lateral spur.  He noted that his impression was that she had impingement of the

rotator cuff on the R with a possible partial tear.  He recommended a right shoulder

scope with a trigger release of the right long digit.  On February 10, 2010, Dr. Clark

performed a arthroscopy of the right shoulder with a SLAP lesion resection, anterior

acromioplasty, distal claviculectomy, and an A1 pulley release of the long digit.  On
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February 24, 2010, the claimant returned for a post surgical follow-up evaluation.

Dr. Clark noted that she was improving rapidly.  He ordered physical therapy and

occupational therapy.  On March 31, 2010, she returned for follow-up.  Clark noted

that her biggest problem was with the trigger finger of the long digit due to scarring.

He noted that her right shoulder was improving, but she still reported weakness and

anterior soreness.  He ordered her to continue therapy for another four weeks.  On

April 28, 2010, she returned for follow-up.  Dr. Clark noted that she had taken a fall

recently and injured her left ankle and right knee and may have damage her right

shoulder since she fell on the right shoulder.  He noted that the x-rays showed no

evidence of fracture or dislocation.  Clark suspected that the impingement she

complained of is secondary to the fall.  He recommended that she continue in her

therapy.  On May 19, 2010, the claimant returned for a follow-up evaluation.  Dr.

Clark noted that she was improving but still had some anterior soreness and some

weakness on the right side.  He recommended that she continue therapy for

another four weeks.  He noted that at that time, he would reevaluate in an attempt

to return her to her job and that she did not quite have the strength on the right side

to complete all the activities of her job as a sales clerk.  On June 16, 2010, Clark

gave the claimant an injection into the right shoulder.  He noted that the claimant

told him that she could not return to work because she cannot move 45 boxes which

is required.  He noted that she reported that she is improving and getting stronger.

On July 28, 2010, Dr. Clark noted that the claimant was considerably better.  He

released her to return to activity “ad-lib” and from further treatment.
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DISCUSSION

The claimant contends she sustained a compensable injury to her shoulder

and middle finger in April of 2004, and is entitled to appropriate benefits.

The respondents contend that the claimant is alleging an injury on March 5,

2006, or April of 2004, to her shoulder and middle finger.  Respondents contend

that they received no notice of an alleged injury and that, in fact, the claimant filed

for FMLA leave that went into effect beginning February 10, 2010, and she was

terminated in May 2010 after the leave was exhausted.  It was not until after her

termination that she filed this as a work related injury.  The only information the

respondents have is that the claimant sought treatment for these alleged injuries in

October 2009, when she went to her family physician, Dr. Young.  Dr. Young

referred the claimant to Dr. Clark for an evaluation.  Dr. Clark diagnosed the

claimant with right shoulder impingement with SLAP lesion and AC joint arthritis.

He performed a resection of the SLAP lesion and an anterior acromioplasty and

distal clavulectomy on February 10, 2010.  Also, she underwent an A1 pulley

release of the long digit.  She then went through physical therapy.  As of July 28,

2010, the claimant was released to return on an as-needed basis.  It is the

respondents’ position that this is not a work-related condition.  In addition,

respondents contend that any treatment after August of 2005 related to the

claimant’s right shoulder would not be related to any injury at Fred’s, but would

actually be related to a motor vehicle accident.  
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STATUTE OF LIMITATIONS

In the instant case, the claimant sustained an injury after July 1, 1993,

bringing her claim within the provisions of the Arkansas Workers’ Compensation

Law as amended by Act 796 of 1993.  The claimant has alleged that she has

suffered an unscheduled injury to her shoulder and a scheduled injury to her middle

finger. 

Ark. Code. Ann. § 11-9-702 (a) (1) (Supp. 2007) provides that 

A claim for compensation for disability on account of an injury, other
than an occupational disease and occupational infection, shall be
barred unless filed with the Workers’ Compensation Commission
within two (2) years from the date of the compensable injury. . . .

In Minnesota Mining & Mfg. v. Baker, 337 Ark. 94, 989 S.W.2d 151 (1999),

the Arkansas Supreme Court found that a scheduled injury in a hearing loss case

does not become compensable until (1) the injury develops or becomes apparent,

and (2) the claimant suffers a loss in earnings on account of the injury, which loss

is conclusively presumed.  In addition, the Court in dicta found that in a hearing-loss

claim the statute of limitations did not begin to run until the claimant becomes aware

of his injury and the injury has stabilized.  Id.; Powers v. City of Fayetteville, ___Ark.

App. ___, 248 S.W.3d 516 (2007).

In Pina v. Wal-Mart Stores, 91 Ark. App. 77, 208 S.W.3d 236 (2005), the

Court of Appeals addressed the question of when a scheduled gradual onset carpal

tunnel injury commences.  In Pina, the Commission found that the claimant was

“aware” of her condition in 1999, since she had first complained of her symptoms
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of numbness in her hands in October of 1999, although she was not diagnosed with

carpal tunnel until January of 2001.  The Court of Appeals found the ruling of the

Commission barring the claim supported by substantial evidence in light of the

claimant’s acknowledged report of her symptoms to her supervisor. Id.

In Cottage Café v. Collette, 94 Ark. App. 72, 226 S.W.3d 27 (2006), the

Court of Appeals again addressed the question of when the injury commenced in

a carpal tunnel case where the Commission applied a “manifestation” approach to

determine which carrier was liable in a case where the respondents had changed

insurance companies during the “deterioration” of the claimant’s condition.  The

Commission held that the liability attached when the injury “manifests” and the

claimant begins to lose time from work, requires medical attention, and is no longer

able to perform his job.  The Court of Appeals noted that the “stabilization

requirement” established in Baker was limited by Pina to hearing-loss claims and

rejected the “manifestation” approach and remanded the case for a determination

of “when the claimant became aware of the injury pursuant to the standard

enunciated in Pina v. Wal-Mart Stores, Inc., supra.”  Id.

In Woods v. Tony Bull Motor Co., 2000 AWCC 235 , the Full Commission

held that the respondents failed to prove by a preponderance of the evidence that

the claim was barred by the statute of limitations where the claimant complained of

symptoms in 1995, but the symptoms resolved and the claimant did not seek

medical treatment until 1998.  The Commission noted that the claimant had

undergone carpal tunnel release surgery in 1995 for her left wrist, but was not
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treated by the doctor at that time for “some” symptoms in her right wrist.  She did

not miss work or seek workers’ compensation for the treatment to her left wrist.  The

evidence showed that in July of 1997, she was directed by her doctor to continue

with the use of a splint for her right hand due to right sided carpal tunnel complaints

by the claimant and received an injection in her right wrist to relieve symptoms in

June of 1998.  She reported a work-related injury to her supervisor on September

3, 1998, after her hand symptoms “started getting bad” and was ultimately

diagnosed with carpal tunnel syndrome in her right wrist following referrals to Dr.

Moore and Fletcher and a nerve conduction study in December of 1998. The

Commission found that the claimant’s injury became apparent in 1998 and not in

1995, based on the fact that her earlier symptoms resolved and the claimant did not

seek medical treatment for her right wrist until 1998.

In Squires v. Arkansas State Highway & Transportation Department, 2009

AWCC 44 (March 17, 2009), the Full Commission, relying on Pina and Cottage

Café, found that the claim was barred by the statute of limitations when the claimant

noticed “discomfort & numbness in her right arm & hand . . . in Sept. of ‘04" but did

not file her claim until April of 2007.  The Commission  noted that the statute of

limitations begins to run or a claim commences when the claimant first became

aware of her injury and not when the claimant was diagnosed by her doctor.

The claimant has the burden of proving that a claim for benefits was timely

filed.  Aluminum Company of America v. Rollen, 76 Ark. App. 240, ___ S.W.3d ____



Hargraves - G005357 - 13 -

(2001); Gray v. Manuel, Full Workers’ Compensation Commission, 2002 AWCC

124 (E614047, June 19, 2002).

In the instant case, I find that the claimant has failed to prove by a

preponderance of the evidence that her claim for benefits was timely filed.  The

claimant testified that she injured her right shoulder while unloading freight in 2004,

but that her shoulder gradually worsened over time and was aggravated by a motor

vehicle accident in 2005.  She testified that she reported the injury to her co-

workers and her supervisors.  She sought medical treatment for her shoulder and

middle finger, but continued to work until she was taken off work in February of

2010, after her shoulder and finger surgery.  Her claim was filed in June of 2010

and reflected an injury date of March 5, 2006.  

The claimant’s testimony was corroborated by the testimony of Lindsey

Cupit.  Cupit, a co-worker and supervisor, recalled that the claimant had reported

a shoulder injury in 2004 while unloading freight.  

Therefore, for the reasons set forth herein, I find  the preponderance of the

evidence shows that the claim is barred by the statute of limitations. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about April

of  2004, when the claimant contends she sustained a compensable

injury.
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3. The claimant’s average weekly wage was $217.40, which would

entitle her to compensation rates of $145.00 for temporary total

disability benefits and $145.00 for permanent partial disability

benefits.

4. The claimant filed a claim for benefits on June 28, 2010.

5. Based on the preponderance of the evidence, the claim for benefits

is barred by the statute of limitations.

ORDER 

For the reasons discussed herein, I find that this claim is barred by the

statute of limitations.  This claim must be, and hereby is, respectfully denied.

IT IS SO ORDERED.

____________________________
BARBARA WEBB
Administrative Law Judge


