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STATEMENT OF THE CASE

A hearing was conducted May 23, 2011, to determine whether the claimant

was entitled to additional workers’ compensation benefits.

A prehearing conference was conducted in this claim on April 13, 2011, and

a Prehearing Order was filed on April 14, 2011.  At the hearing, the parties

announced that the stipulations, the issue, as well as their respective contentions

were correctly set out in the Prehearing Order.  A copy of the Prehearing Order

was introduced as “Commission’s Exhibit 1” and retained in the Commission file.

It was stipulated that the employee/employer/carrier relationship existed at

all relevant times, including December 23, 2009; that the claimant sustained a
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compensable back injury on said date; that he earned sufficient wages to entitle

him to compensation rates of $408.00 per week for temporary total disability and

$306.00 per week for permanent partial disability; that respondents paid various

medical and indemnity benefits; that the claimant obtained a one-time change of

physicians by Order filed July 13, 2010, authorizing an examination and evaluation

by Dr. Carl Covey; and that respondents controverted additional medical

treatment by Dr. Covey.

By agreement of the parties, the sole issue presented for determination

was the claimant was entitled to additional medical treatment.

Claimant contended, in summary, that the treatment recommended by Dr.

Carl Covey was reasonably necessary, as well as related to the claimant’s

admitted injury and should be paid by the respondents.  Conversely, the

respondents contended that the treatment recommended by Dr. Covey was not

reasonably necessary nor related to the admitted injury.

The claimant was the only lay witness to testify   The record is composed

solely of the transcript of the May 23, 2011, hearing containing a joint medical

exhibit consisting of twenty-seven (27) pages. 

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the claimant and to observe his demeanor,
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the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over

this claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the credible

evidence, that a trial spinal cord stimulator is reasonably necessary

medical treatment for the claimant’s December 23, 2009, work-related

injury.

4. The claimant has proven, by a preponderance of the credible evidence,

that he is entitled to follow-up, conservative maintenance care, specifically,

prescription medications and physical therapy.  Respondents were not

justified in terminating all medical treatment.

5. Issues not addressed herein are specifically reserved.

DISCUSSION

The relevant facts in this case are basically undisputed.  As will be reflected

further below, respondents initially exercised good faith in meeting its obligations

under our workers’ compensation laws by providing the claimant with prompt,

reasonably necessary medical treatment.  Thereafter, for unexplained reasons,
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respondents subsequently terminated all additional medical treatment, including

maintenance care.  Subsequent to the termination of all treatment, the claimant

petitioned, and received, a one-time change of physicians, authorizing an

examination and evaluation by Dr. Carl Covey.  Apparently, respondents paid for

the one-time evaluation, as well as possibly follow-up treatment, but then, again,

controverted all additional medical treatment.

On and before December 23, 2009, the claimant was employed by

Southern Star, Inc.  The claimant’s specific duties were to install satellite systems.

The claimant sustained an admitted injury on December 23, 2009, as the result

of a specific incident identifiable in time and place of occurrence which was

described as follows:

Q     ...Can you tell me briefly what you were doing in your employment and how
you hurt yourself?

A     Yes.  Like I say, I install the satellites, and it was raining that day and the
ground was soft.  I had my ladder set up, and as I was climbing the ladder with a
satellite assembly in my hand, the ladder had sunk into the ground causing me to
have to counterbalance my weight, and when I did that, I pulled my back as the
ladder went into the house.

Q     All right.  Did you have an immediate onset of pain at that point in time?

A     Yes.

Q     Okay.  Can you tell me where you were hurting following this December 23,
2009 event?

A     I pulled my lower back and I sprained my wrist.  (Tr.6)
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Although the claimant stated that he promptly reported his injury, he did not

see a medical provider until January 5, 2010, at which time he was sent to

Concentra Health Center in Little Rock, Arkansas, where he was examined by Dr.

Scott Carle.  Dr. Carle diagnosed a wrist sprain, as well as a sacroiliac strain.  Dr.

Carle treated the claimant with injectable medications, dexamethasone 4mg and

depo-medrol 80mg, as well as Toradol 60mg IM, together with prescription

medication, Naproxen, and scheduled the claimant for physical therapy.  The

claimant testified that the injections helped his back while apparently aggravating

a pre-existing Meniere’s disease.  Meniere’s disease is a condition which causes

vertigo and nausea.  Because of this pre-existing condition, medical providers

used caution in treating the claimant’s injury.  Dr. Carle saw the claimant again on

January 13, 2010, and February 3, 2010, at which time he referred the claimant

to Dr. Brent Sprinkle with Arkansas Specialty Spine Center.  

Dr. Sprinkle first examined the claimant on March 17, 2010, at which time

he recommended a MRI of the lumbar spine.  In addition, Dr. Sprinkle prescribed

medications, Celebrex and Skelaxin, previously prescribed by Dr. Carle.  The MRI

showed a broad base central disc protrusion and annular tear.  The claimant

returned to Dr. Sprinkle on April 8, 2010, at which time Dr. Sprinkle felt the

claimant had reached maximum medical improvement while pointing out that the

only other option would be another trigger point injection which the claimant did not
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wish to attempt because it aggravated his Meniere’s disease.  Dr. Sprinkle

released the claimant for medium-duty for two (2) weeks followed by full-duty.  In

addition, Dr. Sprinkle prescribed medications.  The claimant testified that his

employer refused to allow him to return to work.  In addition, the claimant testified

that the respondent-insurance carrier terminated all medical treatment.  As

previously noted, the claimant subsequently petitioned for a change of physician

and an Order was filed on July 13, 2010, authorizing an examination and

evaluation by Dr. Carl Covey.  

The claimant was initially evaluated by Dr. Covery on August 23, 2010.  Dr.

Covey placed the claimant on Mobic, as needed for muscle spasms while

continuing to prescribe hydrocodone for pain.  In addition, Dr. Covey scheduled

the claimant for an injection with low dose steroid due to the claimant’s Meniere’s

while pointing out that if it did not provide pain relief, he would consider a Lumbar

Discogram with post CT.  The claimant returned to Dr. Covey on December 3,

2010, at which time the claimant was continued with conservative medical

management.  In addition, the claimant was given a video on a spinal cord

stimulator.  The claimant returned to Dr. Covey on December 29, 2010.  Dr.

Covey noted that the claimant was interested in pursuing a spinal cord stimulator.

However, Dr. Covey indicated that his plan was to obtain approval from workers’

comp for a psychological evaluation for clearance for a trial spinal cord stimulator,
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as well as approval by workers’ comp for a EMG/NCV of the right extremity with

Dr. Boop because of complaints of weakness in the right leg.  Rather than allow

Dr. Boop to perform the recommended diagnostic studies, the respondent-

insurance carrier sent the claimant to Dr. Reginald J. Rutherford for the studies

which were performed on March 3, 2011.  Apparently, the EMG studies were

normal.  Thereafter, the insurance carrier again terminated all medical treatment.

At the hearing, the claimant requested that the Commission approve the

trial spinal cord stimulator.  Alternatively, the claimant requested that respondents

be held responsible for continued maintenance treatment, specifically, prescription

medications, as well as physical therapy.  I feel compelled to point out that the

claimant testified that physical therapy helped his symptoms.  In addition,

medications prescribed by all of the claimant’s authorized physicians, including Dr.

Covey, helped maintain his condition.  However, for unexplained reasons,

respondents, on multiple occasions, terminated all medical treatment.

MEDICAL TREATMENT

The Workers’ Compensation Act requires employers to provide such

medical services as may be reasonably necessary in connection with an

employee’s injury.  A.C.A. §11-9-508; American Greeting Corp. v. Garey, 61 Ark.

App. 18, 963 S.W.2d 613 (1998).  What constitutes reasonably necessary

medical treatment under A.C.A. §11-9-508 is a question of fact for the
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Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d 790

(1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218

(2000).  Medical treatment which is required to stabilize and maintain an injured

worker’s status remains the responsibility of the employer.  Artex Hydrophonics,

Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

The employee has the burden of proving, by a preponderance of the

evidence, that the medical treatment is reasonably necessary.  Wal-Mart Stores,

Inc., v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  The claimant may be

entitled to on-going medical treatment after the healing period has ended if the

medical treatment is geared toward management of the claimant’s injury.  Patchell

v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004).

Rather than conduct a further analysis of the medical evidence, suffice it

to say, that the medical evidence does not support the extreme measure of a

spinal cord stimulator.  However, the claimant’s alternative request that

respondents be responsible for on-going medication and physical therapy is

reasonably necessary and should be paid by the respondents.  The respondents

were not justified in terminating conservative medical treatment.  The record

clearly reflects that the claimant sustained an injury which was confirmed by an

MRI and which, in my opinion, has caused permanent impairment, the extent of

which requires further development of the medical evidence.  The record as a
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whole supports the claimant’s alternative claim for medication and conservative

treatment necessary to maintain the claimant’s injury.

Issues not addressed herein, including, but not limited to the claimant’s

entitlement to permanent impairment benefits, are by necessity specifically

reserved.

AWARD

Respondent, Liberty Mutual Insurance Company, is hereby directed and

ordered to pay, continued reasonably necessary medical treatment consistent with

the foregoing.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


