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Claimant represented by Mr. William C. Frye, Attorney at Law, North Little Rock,
Arkansas.

Respondents represented by Mr. J. Chris Bradley, Attorney at Law, North Little
Rock, Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, temporary total disability benefits and attorney’s fees. 

At issue is the compensability of the September 7, 2010 (G103118) injury as

defined by Ark. Code Ann. §11-9-102.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on May

5, 2010 (G102002), at which time the claimant sustained compensable injuries,

including the back, while earning an average weekly wage of $468.80. Medical

expenses were paid and the claimant returned to work May 14, 2010.  The parties

also stipulated to an employment relationship on September 7, 2010 (G103118).
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This claim was controverted in its entirety.  Some expenses have been paid by a

group health carrier, United Healthcare.

The claimant contends he re-injured his back on September 7, 2010, in a

work-related incident and seeks payment of medical expenses, temporary total

disability benefits from January 27, 2011, to a date yet to be determined, and

attorney’s fees.

The respondents contend the claimant did not injure himself on September

7, 2010.  His present symptoms are unrelated to the compensable May 5, 2010,

injury.  The claimant has a pre-existing degenerative condition and personal injuries

(lifting boxes, backing into traffic), affecting his back.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in a two volume transcript along with two surveillance DVDs taken in June and July,

2011.

The following witnesses testified at the hearing:  the claimant; Sheila Gill, a

former co-worker; Bruce Brown, manager; and Mike Biggerstaff, manager.

The claimant, age 23 (D.O.B. July 6, 1988) has a G.E.D.  He is in his second

semester at ASU Beebe majoring in Health Science.  Since he is no longer

employed, he has switched from night school to full time (Tr. p. 8, 34-35).  His work

history includes metal framing, and a lawn care business for the last four years.

Prior to his injury, he worked 25 hours a week mowing lawns but after the injury,

that decreased to 10-15 hours, (Tr. p. 8-9, 36-39).  He began work for the

respondent employer in January, 2009, as a meter reader.  This job requires

walking, stooping, bending, twisting and lifting heavy lids, (Tr. p. 10).  The

claimant’s health history includes back pain after a lifting incident that was treated

conservatively (Tr. p. 10-12, 39-42).
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On May 5, 2010, the claimant was involved in a compensable motor vehicle

accident (MVA), (Tr. p. 13-17).  He hit another vehicle that pulled out in front of him

and was treated at the emergency room (ER) for back, neck, head and right wrist

pain.  His vehicle had to be towed.  He missed one day of work before returning to

light duty in the billing department for one month.  He did not feel that the

conservative treatment was beneficial and he remained symptomatic.

On July 2, 2010, the claimant was involved in a second MVA when he

backed his personal vehicle into another car, (Tr. p. 17-18).  This incident caused

minor damage to the bumper of the other car and the police report indicates there

were no injuries.

In August, 2010, the claimant saw his family physician for back pain which

he attributed to his job duties as a meter reader, (Tr. p. 18).

On September 7, 2010, the claimant was rear-ended at a stop light while

driving a company truck.  (Tr. p. 19-24).  The incident damaged the claimant’s

bumper but the vehicle was still operational.  The police report indicates there were

no injuries, but over the next few days, the claimant felt his symptoms worsened.

He was treated conservatively by Drs. Burns and Calhoun but he was having

trouble performing his job as a meter reader.  His employer refused to provide light

duty (Tr. p. 24-25, 34).  He was told that he had been rude to a customer when he

worked in the billing department earlier but the claimant said he had never been

apprised of this, had never been written up, and did not remember any incident.

However, another employee, Chris Reynolds, had been rude to a customer.

Dr. Burns took the claimant off work on January 27, 2011, and the claimant

used his FMLA time, (June 29 to July 12, 2011).  He contacted his employer several

times about returning to work to no avail (Tr. p. 26-31, 33-34).  For financial

reasons, the claimant needed to return to work but Dr. Burns continued to excuse
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him.  On April 4, Dr. Burns assessed work restrictions.  The claimant testified his

activities on the surveillance DVDs do not exceed those work restrictions, (Tr. p. 30-

32).  The claimant’s employment was terminated July 12, 2011.  He was denied

unemployment benefits (Tr. p. 36).

Sheila Gill testified she worked for the respondent employer from 2006 to

2011 as a billing clerk.  She worked with the claimant while he was on light duty

following the initial injury in May.  He complained about back pain and walked with

an altered gait.  After four or five weeks, he returned to his meter reading job.  After

the second injury in September, the claimant walked with a limp.  She stated there

was a male employee who was rude to customers but it was not the claimant.  Ms.

Gill was terminated in February (Tr. p. 83-34, 96-97).

Bruce Brown testified he had worked for the respondent employer as

manager of finances, field service and customer service.  After the claimant’s FMLA

time expired, he returned and worked one day, March 8, 2011.  The next day a

meeting was held to discuss his job duties ( Tr. p. 92-106).  But the claimant stated

he was in pain and unable to do the meter reading job.  At that time there were two

job openings in the billing department.  As of March 18, the claimant’s doctor

considered him disabled, however, Mr. Brown had stated they had no medical

records earlier (compare p. 94 with p. 96, 101).  The billing department job required

standing, or sitting on a tall stool, filing, moving boxes, using a cash register, and

key entry, (Tr. p. 97-98).

Michael Bickerstaff testified the majority of the meter lids weigh 26.8 pounds.

Sometimes it is necessary to remove the whole lid to see the meters and sometimes

just opening a smaller door in the lid gains access to the meters.  Two hooks are

provided (a long and short one) to pull up the lids.  You may be required to kneel,

bend, or squat to reach the lid or replace a box.  Mr. Bickerstaff opined that the
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claimant didn’t seem to like the light duty work in the billing department.  The

claimant missed four days of work in August, 2010, after lifting boxes at his home.

His first day back on September 7 was the day of the third MVA.  Mr. Bickerstaff

stated he was unaware of a box lifting incident in 2009.  On March 8, 2011, the

claimant told him he was unable to do the meter reading job.  According to Mr.

Bickerstaff, the claimant told him he was not injured in the September MVA but he

was going to sue the driver that hit him.  Therefore, Mr. Bickerstaff did not think it

was appropriate to categorize this as a workers’ compensation claim but he denied

telling the claimant not to file a claim.

MEDICAL EVIDENCE

The claimant has been involved in a personal lifting incident in November,

2009, a work-related MVA on May 5, 2010, a personal MVA on July 2, 2010, and

a work-related MVA on September 7, 2010.

The claimant was treated conservatively by general practitioners, Dr. Jock

Cobb and Dr. Stan Burns for low back pain after lifting boxes at home in November,

2009.  Dr. Cobb noted some pain in the upper legs but diagnosed low back pain

without radiculopathy.  He commented, “It is considered to be mostly musculo-

ligamentous but may entail a component of degenerative arthritis and degenerative

disc disease.  No significant degree of disc herniation is felt to be present (no true

sciatica).”  A March 2, 2010, report shows the claimant’s back medication was

renewed.  It should be noted that the “Review of Systems” section of the reports

does not correlate with the symptoms reported in the “Follow Up” section.

On May 5, 2010, the claimant was seen at the St. Vincent ER after a MVA.

He complained of low back and right wrist pain.  Diagnostic testing was normal and

he was diagnosed with a wrist sprain and a back strain.  The claimant was advised

to return to light duty on May 6, 2010, and he was released on May 14, 2010.
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There are no medical records in connection with the July 2, 2010, MVA.

The claimant returned to his family physician on August 31, 2010,

complaining of back and right leg pain after bending to read meters at work.

On September 2, 2010, five days before the MVA on September 7, 2010, the

claimant saw neurologist, Dr. Julia McCoy.

The patient states he has a one year history of chronic low back pain
as he has always worked in lawn care, construction work, etc.  He
states he was involved in a benign motor vehicle accident two months
ago and had increased low back pain that seemed to radiate into the
top of the right leg.

Th patient states that forward bending makes the back pain worse as
well as sitting.

Lumbar pain with possible early sciatica on the right.

Records suggest Dr. McCoy was supposed to perform an EMG/NCV study

but there is no evidence of this test.  Dr. McCoy ordered an MRI scan performed on

October 18, 2010, which revealed a slight central disc bulge at L4-5 and L5-S1

without stenosis or nerve root compression.  There is no mention of disc

degeneration.

An October 14, 2010, report from the claimant’s family physician indicates

the claimant saw a chiropractor but there are no records of any chiropractic

treatment.  After Dr. McCoy’s evaluation, the general practitioner’s records show a

diagnosis of sciatica.

On November 17, 2010, the claimant saw Dr. Michael Calhoun who reviewed

the MRI and felt the claimant’s symptoms should be managed conservatively with

epidural injections and medication.  This same report makes reference to an MVA

in the summer which caused radiating leg pain necessitating treatment.

On January 13, 2011, Dr. Cobb completed the FMLA paperwork for the

claimant.  Dr. Cobb released the claimant to return to work on March 7, 2011.  The

claimant returned to the doctor on March 11, 2011, saying he was unable to work.
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The family clinic continued to excuse the claimant from work (see reports of March

18, April 4, and July 5, 2011).

Dr. Stan Burns’ report of April 12, 2011:

The pain was triggered in (sic) car accident on May 5, 2010 and he
was in another accident on Sept. 7, 2010, which aggravated his back
pain.  The back pain is from the last 2 accidents which triggered 2
bulging discs and a pinched nerve root.  The patient did not have
chronic back pain prior to his MVA’s on May 5.  He had a pulled
muscle in the past but the symptoms completely resolved prior to the
car accidents.

On August 2, August 18, and September 7, 2011, Dr. Burns issued reports

stating the claimant would need surgery for degenerative disc disease, sciatica and

back pain because he had not responded to the injections.

It is unclear how an MRI showing a “slight” disc bulge and no nerve root

involvement morphed into degenerative disc disease and sciatica requiring surgery

for such a young man.  It would have been helpful to have Dr. Calhoun assess the

healing period and/or need for further treatment rather than a general practitioner.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondents have challenged the compensability of the September 7,

2010, accident contending there is no causal connection with the May 5, 2010,

compensable injury.  And the claimant’s personal injuries (the 2009 box lifting

incident and the July 2, 2010, MVA), are the cause of the claimant’s present

condition.  I find these arguments to be without merit.

As I interpret the medical records, the claimant has had back and leg pain

since a lifting incident at home in November, 2009.  The first accident in May, 2010,

seems to be the most serious of the three MVAs.  This claim was accepted and paid

despite the pre-existing condition.  Because the respondents accepted this claim

it is now difficult to causally related the claimant’s present condition back to the

2009 incident, skipping over the May, 2010, MVA.
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The July, 2010, personal MVA seems to be the least serious accident and

there is no concurrent medical record with that accident so it is difficult to relate all

the claimant’s symptoms to this accident.

The medical records characterize the claimant’s leg pain as sciatica prior to

the third MVA in September, 2010.  Sciatica suggests nerve root involvement but

the October, 2010, MRI scan shows none.

I find the claimant was involved in a serious MVA in May, 2010, which was

exacerbated by his job duties as a meter reader.  No definitive MRI testing was

performed until after two more accidents although these accidents were minor by

comparison.  According to the claimant, he remained symptomatic after the May

injury.  Therefore, I find the claimant’s current symptoms and need for treatment

stem from the compensable May injury and were aggravated by the September

accident.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on May 5, 2010 (G102002), at which time the claimant
sustained compensable injuries, including the back, while
earning an average weekly wage of $468.80. Medical
expenses were paid and the claimant returned to work May 14,
2010.  The parties also stipulated to an employment
relationship on September 7, 2010 (G103118).  This claim was
controverted in its entirety.  Some expenses have been paid
by a group health carrier, United Healthcare.

2. The claimant has proven by a preponderance of the evidence
that he sustained specific compensable injuries, caused by a
specific incident, arising out of and in the course of his
employment which produced physical bodily harm, supported
by objective findings, requiring medical treatment or producing
disability, pursuant to Ark. Code Ann. §11-9-102.

3. The respondents are directed to pay all reasonable and
necessary medical treatment within thirty days of receipt
pursuant to Rule 30.

4. The respondents are directed to pay temporary total disability
benefits from January 27, 2011, to a date yet to be
determined, as the claimant remained in his healing period
totally unable to work.
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5. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with Ark. Code .Ann. §11-9-715, §11-9-801, and
WCC Rule 10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992) (E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was amended by Act
1281 of 2001, limiting attorney’s fees on medical benefits and
services for injuries after July 1, 2001.

6. If they have not already done so, the respondents are directed
to pay the court reporter, Linda Parker’s, fees and expenses
within thirty days of receipt of the bill.

AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995); Burlington Industries, et al v. Pickett, 64 Ark. App.

67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999); and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


