
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G100239

JANNETTE HALL, EMPLOYEE CLAIMANT

PINE BLUFF SCHOOL DISTRICT, EMPLOYER RESPONDENT

ARKANSAS SCHOOL BOARDS ASSOCIATION,
INSURANCE CARRIER RESPONDENT

OPINION FILED AUGUST 12, 2011

Hearing before Administrative Law Judge Elizabeth W. Hogan on July 22, 2011, in
Pine Bluff, Jefferson County, Arkansas.

Claimant appeared Pro Se. 

Respondents represented by Ms. Betty J. Hardy, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses and temporary total disability benefits.

At issue is whether or not the claimant sustained a compensable injury as

defined by Ark. Code Ann. § 11-9-102 and gave notice to her employer of that injury

pursuant to Ark. Code Ann. § 11-9-701.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

December 21, 2010, at which time the claimant was earning sufficient wages to be

entitled  to  a  compensation  rate  of  $253.00/$190.00  in  the  event  this  claim

is  found  to  be  compensable.   Some  expenses  have  been  paid  by  Cigna  and

USAble / American Fidelity Assurance Company.
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The claimant contends she injured her right knee on December 21, 2010,

cleaning the sidewalk at Broadmoor School.  She seeks payment of medical

expenses and temporary total disability benefits from January 4, 2011, to a date yet

to be determined. 

The claimant began work for the respondent employer in 1990 as a cafeteria

manager.  She also worked for Tyson Foods as a cook beginning in 2009.  After the

December 21, 2010, accident, she reported the injury to supervisor Carole Matlock

on January 4, 2011.  The respondents paid for one prescription and one doctor’s

visit at Healthcare Plus before controverting this claim on January 19, 2011.

The respondents contend the claimant did not sustain an injury in the course

and scope of her employment.

The following were submitted without objection and comprise the evidence

of record:  the parties prehearing questionnaire responses and exhibits (including

photographs) contained in the transcript.  Respondents’ objection to a witness

statement offered by the claimant was sustained.  The statement was not given

under oath, the signature was not notarized and the witness was not present for

cross-examination.

The following witnesses testified at the hearing:  the claimant, two other

cafeteria managers from different schools, Nancy Holliman and Sarah Bonds, and

the Director of Food Service, Pearl Matlock.

The claimant, age 51, (D.O.B. October 21, 1960), has worked for the

respondent employer since 1990 as a cafeteria manager supervising five

employees.  Since 2008 she has also worked in the plant cafeteria at Tyson’s as

a cook and cashier.  Her health history includes two workers’ compensation claims

for injuries to her left knee with surgery and burns to her feet.
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On Tuesday, December 21, 2010, the claimant was working a retirement

party in the evening for a school district member with her manager counterparts

from other schools, Ms. Holliman and Ms. Bonds.  The ladies’ supervisor, Ms.

Matlock was on the premises.  Ms. Bonds was carrying a trash bag to the dumpster

when it burst, spilling trash on the sidewalk.  The claimant and Ms. Holliman helped

with the clean-up.

The claimant testified she stumbled and stepped off the sidewalk in such a

way that she injured her right knee.  She experienced pain, weakness, swelling,

stiffness and numbness in her toes.  She also experienced a feeling that something

was out-of-place in her knee.  The claimant explained that she cried out when the

accident happened and thought someone answered her in the dark.  She finished

her work and left to begin the Christmas holiday break.  However, she continued to

work her job with Tyson until January 3, 2011.  And she was able to finish an eight

hour shift on December 26.

The claimant did not report an injury to her supervisor until after she returned

from the Christmas break and had worked her shift on January 4, 2011.  She was

seen by Dr. Alexander at Healthcare Plus who prescribed medication and a brace.

He excused her from work from January 4, 2011, to February 22, 2011, and referred

her to Dr. Walker who performed surgery on April 25, 2011.  Even after physical

therapy the claimant still has problems with walking and lifting.  She has been

advised to keep her leg elevated every two hours and take injections.

On cross-examination, the claimant admitted she knew about the reporting

procedure for workers’ compensation from training and from her past injuries.  She

also had contact numbers for her supervisor but did not call her over the Christmas

break.
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Both Ms. Holliman and Ms. Bonds testified they did not see the claimant’s

accident, did not hear her cry out, and she did not mention any accident or injury

to them.

Ms. Matlock testified accommodations were made for the claimant to return

to work but she did not try.  All of the managers have her contact numbers but the

claimant did not report an injury to her on December 21, and did not call her over

the Christmas break.  She was not aware the claimant was injured until January 4,

2011, when the claimant reported the claim two weeks after the accident.  The

AR-N form was completed January 4, 2011.

MEDICAL EVIDENCE

A January 4, 2011, medical report shows a history of injury consistent with

the claimant’s testimony.  She was diagnosed with a contusion and sprain following

negative x-rays.  A January 19, 2011, report shows spasms of the right thigh and

leg.  The claimant testified she did not fall to the ground or strike her knee but the

finding of a contusion suggests otherwise.

A February 28, 2011, MRI scan revealed degenerative joint disease and a

tear in the medial meniscus.  Dr. Torrance Walker performed surgery (arthroscopic

subtotal medial meniscectomy) on April 25, 2011.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondents have controverted this claim, contending the claimant did

not sustain an injury arising out of and in the course of her employment.

As this claim arose after July 1, 1993, this case is governed by Act 796 of

1993 which must be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.  The

claimant has the burden of proving the following requirements, as defined by Ark.

Code Ann. §11-9-102, by a preponderance of the evidence of record, which means
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“evidence of greater convincing force,” Smith v. Magnet Cove Barium Corporation,

212 Ark 491, 206 S.W.2d 442 (1947):

1) proof that the injury arose out of and in the course of
employment

2) proof that the injury caused internal or external physical
harm to the body which required medical services or
resulted in disability

3) proof establishing the injury by objective medical
evidence

4)(a) proof that the injury was caused by a specific incident
identifiable by time and place of occurrence

or

  (b) proof that the injury was caused by rapid, repetitive
motion and proof that the injury was the major cause of
disability or need for medical treatment.

Compensation must be denied if the claimant fails to prove any one of these

requirements.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

“Arising out of the employment” refers to the origin or cause of the accident

and the phrase “in the course of employment” refers to the time, place and

circumstances under which the injury occurred.  Gerber Products v. McDonald, 15

Ark. App. 226, 692 S.W.2d 879 (1985).

The test for arising out of the employment requires that a causal connection

exist between the injury and the employment.  The injury must be a natural or

probable consequence or incident of the employment and a natural result of one of

its risks.  J & G Cabinets v. Hennington, 269 Ark. 789, 600 S.W.2d 916 (Ark. App.

1980).

The determination of whether the causal connection exists is a question of

fact for the Commission to determine based on the evidence of record and the

credibility of the witnesses.  Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968
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S.W.2d 645 (1998); Ellison v. Therma-Tru, 71 Ark. App. 410, 30 S.W.3d 769

(2000).

It  is  the  claimant’s  burden  to  prove  a  causal  connection  between  the

work-related accident and the later disabling injury.  Lybrand v. Arkansas Oak

Flooring Co., 266 Ark. 946, 588 S.W.2d 449 (Ark. App. 1979).  Objective medical

evidence is not always necessary if there is a preponderance of non-medical

evidence.  Horticare Landscape Management v. McDonald, 80 Ark. App. 45, 89

S.W.2d 375 (2002).

If the disability develops soon after the accident and is logically attributable

to it, with nothing to suggest any other explanation for the employee’s condition,

“then the claimant has established a causal connection.  However, if there is a span

of time between the accident and the disability, a question of fact arises concerning

the causal connection.”  Hall v. Pittman Constr. Co., 235 Ark. 104, 105-106, 357

S.W.2d 263, 264 (1962).

In the case at bar, the claimant was experienced in workers’ compensation

procedures because of her training as a manager and because of her prior workers’

compensation injuries.  She did not report an injury to her co-workers or supervisor

who were with her on the night of the alleged accident.  Instead, she left for a two

week holiday break and did not call her supervisor during the holiday even though

she had her contact numbers.  The claimant also continued working a second job

during the holiday.

Because of the delay in reporting any injury and the lack of witnesses to the

accident, I find the claimant has not met her burden of proof by a preponderance

of the evidence of record.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on December 21, 2010, at which time the claimant was
earning sufficient wages to be entitled to a compensation rate
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of $253.00/$190.00 in the event this claim is found to be
compensable.  Some expenses have been paid by Cigna and
USAble / American Fidelity Assurance Company.

2. The claimant has failed to prove, by a preponderance of the
credible evidence, that she sustained a compensable injury,
caused by a specific incident, arising out of and in the course
of her employment which produced physical bodily harm,
supported by objective findings, requiring medical treatment or
producing disability, pursuant to Ark. Code Ann. §11-9-102.

3. If they have not already done so, the respondents are directed
to pay the court reporter, Linda Parker’s, fees and expenses
within thirty days of receipt of the bill.

This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


